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MEMORANDUM OPINION

CONTI, Chief District Judge
Pending before the court are twppeals from the February 29, 2012,
order issued by the United States Bankmy Court for the Western District of

Pennsylvania in adversary proceeding N@-2338. Bohm v. Titus (In re Titus),

467 B.R. 592 (Bankr. W.D. Pa. 2012). In the memaam opinion
accompanying the order, the bankruptourt found Paul Titus and his wife,
Bonnie Titus (collectively, the “Tuses”), liable for $281,006.18 of
constructively fraudulent transfers stemgifrom wages directly deposited into
the Tituses’ checking account held as tetsaby the entireties. Id. at 601. The
Tituses appealed from this judgmento(Nl2-1559), and Trustee Robert Shearer
(the “Trustee”) cross appealed (No. 1260). For the reasons set forth below,
the bankruptcy court’s opinion is affned in part, vacated in part, and

remanded for further proceedings.

|. Background

The parties do not contest the factual backgrourd sut in the

bankruptcy court’s opinion. The bankruptcy proceegsi arose out of the
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dissolution in 1999 of the Pittsbgh law firm of Titus & McConom)},in which
Mr. Titus had been a partner. Titus & McConomy rethtoffice space from
Trizechahn Gateway LLC (“Trizec”) under a long-terease agreement. In July
2000, Trizec filed a breach of contramtit against Titus & McConomy’s former
partners in state court for unpaid rent due undherlease. 467 B.R. at 601. In
2006, the state trial court found Mr. Titus and @thTitus & McConomy
partners jointly and severally liable in the amowfh®$2.7 million, which, due to
interest and costs, subsequently insedhto more than $3 million. Id.

After the dissolution of Titus & McQoomy, Mr. Titus worked for the law
firm of Schnader Harrison Segal & Lew(“Schnader Harrison”). Beginning in
July 2002, Mr. Titus had Schnader Hawon directly deposit his wages into a
checking account he owned with his wde tenants by the entireties. On April
23, 2007, Trizec filed a fraudulent transfer actagainst the Tituses in state
court in an effort to collect on the judgent. Id. The fraudulent transfer action
contained three claims under Pennsylvania’s Unifdfmaudulent Transfer Act
(“PUFTA"), 12 Pa. CoNs. STAT. 885101-5110. The first claim is for actual
fraudulent transfer under 12aPCONS. STAT. § 5104(a)(1)2,and the second and

third claims are for constructive fraudulent tragrstinder 12 R. CONS. STAT.

1 The breakup of Titus & McConomy drthe subsequent attendant litigation
spawned several other bankruptcy athey proceedings dealing with many
of the same issues. See Cardiello vbdgast (In re Arbogast), 466 B.R. 287
(Bankr. W.D. Pa. 2012), affd 479 B.R61 (W.D. Pa. 2012), affd Nos. 12-
3866, 12-3867, 12-3868, 2013 WL 400773 Cir. Aug. 7, 2013); Cohen v.
Sikirica (In re Cohen), Adversary No. 07-2517, 20W4. 5360956 (Bankr.
W.D. Pa. Oct. 31, 2012), affd in partevd in part, 487 B.R. 615 (W.D. Pa.
2013); Shearer v. Oberdickn re Oberdick), 490 B.R687, 703 (Bankr. W.D.
Pa. 2013); Sikirica v. Wettach (In re Wettach), 4B®. 496 (Bankr. W.D. Pa.
2013).

2 A debtor’s transfer is fraudulent @e a creditor “if the debtor made the
transfer or incurred the obligation . with actual intent to hinder, delay or
defraud any creditor of the debtor.” 12.RCons. STAT. § 5104(a)(1).



§§ 5104(a)(2)(iif and 5105, Titus, 467 B.R. at 602. In the constructive
fraudulent claims it is alleged that tde@ect deposits by Schnader Harrison into
Mr. and Mrs. Titus’ checking account constitutednstructive fraudulent
transfers.

On May 20, 2010, TRZ Holdings, izec’s parent and successor in
interest’ filed an involuntary chapter 7 bankptcy petition against Mr. Titus,
who removed the fraudulent transfer action to tlamkruptcy court._Id. The
bankruptcy court entered an order substrgtihe Trustee for Trizec as plaintiff
in the fraudulent transfer action. I&he Trustee prosecuted the claims under
the authority and derivative standing granted byJl$.C. 8§ 544(b)(1). Id. at
602.

The bankruptcy court tried the casm May 25, 2011, and entered its

opinion and order on February 29, 20The bankruptcy court found in favor of

3 A debtor’s transfer is fraudulent as to a credit

if the debtor made the transfer iocurred the obligation . . . without
receiving a reasonably equivalentlva in exchange for the transfer
or obligation, and the debtor . . .tended to incur, or believed or
reasonably should have believed that the debtorldvancur, debts
beyond the debtor’s ability tpay as they became due.

12 Pa. CoNs. STAT. § 5104 (a)(2)(ii).

4 A debtor’s transfer is fraudulent as to a credit

if the debtor made the transfer incurred the obligation without
receiving a reasonably equivalentlva in exchange for the transfer
or obligation and the debtor was ingent at that time or the debtor
became insolvent as a resulttbe transfer or obligation.

12 Pa. Cons. StAT. § 5105.

5 The Tituses objected to TRZ's claim on the bakst it was not the successor
in interest to Trizec. The bankrugpt court overruled the objection as
nonsubstantive and “pointless,” 467 B.& 632, and referred to TRZ and
Trizec interchangeably in its opinion. Id. at 602ig ruling is not at issue in
these appeals.



the Tituses on the actual fraudntetransfer claim, id. at 618and it entered
judgment against the Tituses on the coaostive fraudulent transfer claims in
the amount of $281,006.18. Id. at 6The Tituses filed a mi@n to reconsider,
which was denied, and they appealednirthe adverse judgment against them
on September 14, 2012 (Notice of Appeal, No. 1291&6%F No. 1). The Trustee
and TRZ Holdings cross appealed on September 202 ,2@&ising several issues
with respect to the bankruptcy court’s findings abothe constructive
fraudulent transfer claims. (Joint Noé of Cross-Appeal, No. 12-1560 ECF No.
1). Ahearing was held by this court on Septemb®r2013. The appeals are now

ripe to be decided.

I1. Jurisdiction and Standard of Review

Federal district courts haappellate jurisdiction o the final judgments,
orders, and decrees of the bankruptcy coR8tU.S.C. § 158(a)(1). Rule 8013 of

the Federal Rules of Bankruptcy Procedure provides:

On an appeal the district court or bankruptcy afztel

panel may affirm, modify, or reverse a bankruptegige's

judgment, order, or decree or remand with instrucsi

for further proceedings. Findings of fact, whethmsed

on oral or documentary evidence, shall not be sedea

unless clearly erroneous, andedtegard shall be given to
the opportunity of the Bankruptcy Court to judgeeth
credibility of the witnesses.

FED. R. BANKR. P. 8013. When a district court examines a bankrpgtwrt’s
decision, “legal determinations are reviewed de aqofactual findings are

reviewed for clear error, and discretionreversed for abuse.” Official Comm. of

Unsecured Creditors of J. Allan Steel.Go Nucor-Yamato Steel Co. (In re J.

Allan Steel Co.) 336 B.R. 226, 228-29 (W.D. P2005) (citing_In re Sharon

6 The judgment in favor of the Tituses on the attwaudulent transfer claim
was not appealed and that holding is final.



Steel Corp., 871 F.2d 1217, 1222 (3d @B89)). Mixed questions of fact and law
must be broken down and reviewed undlee applicable standard. First Jersey

NatlBank v. Brown (In re Brown), 951 F.2d 564,563d Cir. 1991).

The bankruptcy court’s decisions regarding discgveranagement and

the scope of discovery are reviewed &ruse of discretion. Kimmelman v. Port

Auth. (In re Kiwi Intl Air Lines, Inc.) 344 F.3d 311, 323 (3d Cir. 2003). “An

abuse of discretion occurs if a discovanyling is seen to be a gross abuse of
discretion resulting in fundamental unfaess in the trial of the case.” In re

W.R. Grace & Cq.316 F. Appx 134, 137 (3d Cir. 2009) (quoting Pulan Co.

v. Fed. Deposit Ins. Corp803 F.2d 82, 86 (3d Cir. 1986)).

[1l. Discussion

There are multiple issues in thedwappeals before the court. Because

many of the issues overlap, the cowill consider the two appeals together.
A. The Trustee’s Appeal (No. 12-1560)

The Trustee asserts two issues. Firgtether the bankruptcy court erred
by not permitting the Trustee to recover any coustive fraudulent transfers
made after the complaint was filed @pril 23, 2007; and second, whether the
bankruptcy court erred by requiring the Trusteeptove that the transferred
funds were not spent on necessitssa part of his prima facie case.

1. Applicable Recovery Period

The Trustee argued before the bankmy court that he could seek to
recover fraudulent transfers made durthg period of April 23, 2003-June 30,
20107 The bankruptcy court determined that the look-bgakiod for the

fraudulent transfer action was the foygars between April 23, 2003, and April

7 On appeal, the Trustee argues thad #ppropriate recovery period is April
23, 2003, to May 28, 2010, the date thenkruptcy court entered its order of
relief. (Trustee’s Br. 9, No. 12-1560 ECF No. 5).



23, 2007, and ruled that the Trustee contwt seek recovery of transfers made
after the complaint was filed. Titus, 48B.R. at 607. The bankruptcy court
reached this conclusion because a &fan cannot be made under the PUFTA
“until the debtor has acquired rights in the adsahsferred,” 12 R. CONS. STAT.
8§5106(4), and at the time the complaint was fildtr, Titus had not yet
acquired any right to future wages. Tit4§7 B.R. at 607. The Trustee appeals
this ruling. The proper length of the period duriwhich fraudulent transfers
can be recovered is a quensti of statutory interpreteon and is reviewed de

novo.In re Goody's Family Clothing, tn, 610 F.3d 812, 816 (3d Cir. 2010).

The Trustee argues that, while the PUFTA statuteepibse, 12 . CONs.
StAaT. 8§ 5109, extinguishes any claims primr April 23, 2003, it does not limit
the ability to seek recovery for trans¢éemade after the filing of the complaint.
(Trustee’s Br. 8, No. 12-1560 ECF No. 5.) The Taespoints out that there is no
Pennsylvania case law limiting the periodretovery to four years. (Id. at 9.)

In Gross v. Laver, 96 Del. 419 (Pa. Ct. Com. PI0Q2D, the state trial court

allowed for recovery of “a continuing dudulent transfer” during a five-year
period, albeit with no direct analysed section 5109. The PUFTA contemplates
ongoing transfers as it specifically peitsna creditor to seek and obtain “an
injunction against further disposition ltlge debtor or a transferee, or both, of
the asset transferred or of other property.” X dNs. STAT. § 5107(a)(3)(i).
The second amended complaint, filed Bsizec, sought such an injunction.
(Second Am. Compl. 11 24, 40, No. 12-1560 ECF N6.)1

The bankruptcy court in_In re Arbogh a case arising out of the same

lease and similar fraudulent transfer litigatiomncluded that the look-back
period was limited to the period Aprd3, 2003—April 23, 2007. Cardiello v.
Arbogast (In re Arbogast), 466 B.R. 287, 300 (BanW.D. Pa. 2012). On

appeal, the trustee argued that complaint allegeanainuing violation and that



the trustee is able to recover all fraudulent tmat®ns until the trial, a seven-

year period._Cardiello v. Arbogast, 4B.R. 661, 665 (W.D. Pa. 2012). The

district court, however, found that counsel for thestee had limited her claims
to the 2003-2007 time peric?d@ The Court of Appeals for the Third Circuit
affrmed on the same grounds. CardiellArbogast, Nos. 12-3866, 12-3867, 12-

3868, 2013 WL 4007772, at *4 (3d rCiAug. 7, 2013) (“[T]he Trustee’s
argument may have theoretical merit.tBu. . [w]e concludehere, as did the
district court on appeal from the banltey court’s order, that the Trustee is
bound by counsel's unambiguous statembefore [the bankruptcy judge].”).
The Trustee in this case did not limit the recovpeyiod?

Nothing in the statute or case law suggests thedvery is only permitted
for transfers prior to the filing of a fraudulentansfer complaint. The
bankruptcy court therefore erred in liimig the recovery period to April 23,
2003—April 23, 2007. The Trustee, however, may hawaved his claims to
transfers in the period after the complaint wasdil While Trizec included a
claim for injunctive relief in the complaint, negh Trizec nor the Trustee

moved for a preliminary injunction. Othe other hand, the Tituses were aware

8 The bankruptcy judge asked, “So, veettealing with foulyears back from the
date of the complaint? Is that rightCardiello v. Arbogast479 B.R. 661, 665
(W.D. Pa. 2012). And counsel for the trustee regpaah “Correct, your
Honor.” 1d.

9 When asked about the look-back period at thal in this case, counsel for
the Trustee did not so limit Trustee’s claims:

You had asked me before to explain the reach-ba&clod. There’s a
four-year statute of limitations, éhcomplaint was filed in April of
07, the reach-back would be April of 03. Movesard to this day,
because as a transferee Mrs. Sitdoes not have the benefit of the
automatic stay, so there’s no end in sight . . ..

Trial Tr. 158, May 25, 2011, AdversaNo. 10-2338 ECF No. 79. The Trustee,
however, is not seeking teecover transfers made after the order of relief in
involuntary chapter 7 case against Mr. Titus.



that these transfers were at issue, yet they cortnto have Mr. Titus’s wages
directly deposited into the entiretiescount. The record on this issue is not
complete. On remand, the bankruptcpurt should consider “applicable
principles of equity,” 12 Pa. Cons. &t §5107(a)(3), and decide whether the
Trustee may recover constructively frauet transfers from April 23, 2007, to
May 28, 2010.
2. Burden of Proof on Whether Funds Used for Necessiti
Under the PUFTA, entireties account funds used ag for “reasonable

and necessary household expenses” atdraodulent. Reitmeyer v. Meinen (In

re Meinen), 232 B.R. 827, 842 (Bankr. W.D. Pa. 19%®e Watters v. DeMilio,

16 Pa. D. &C.2d 747, 752 (Ct. Com. PIl. Carbon Ci®69). In_Meinen, the court
placed the burden of proving that fu® were used for necessities on the

defendant._Meinen, 232 B.R. at 84®/hile the bankruptcy court followed

Meinen in most respects, it “reluctantiy@jected placing the burden of proof on
defendants, Titus, 467 B.R. at 6 Bollowing committee comment 6 to 1P

CoNs. STAT. § 5102° and applicable case law, the bankruptcy court hie&t the

10 The committee comment provides:

Neither this chapter nor thesmments comprehensively address
such evidentiary and procedural thexs as the standard of proof
required to establish particular facts, allocatiohthe burden of
proof and burden of persuasion,dathe circumstances in which such
burdens may shift. . .. Except foripts specifically addressed, these
matters are left to the courts tdetermine, giving appropriate
consideration to, among other tlgs, the policy of construing
uniform laws to make uniform thiaws of those states which have
enacted similar uniform laws (as set forth in 1®8&. § 1927 and in
the transitional provisions of ¢hact enacting this chapter), the
possible desirability of conformyt with similar provisions of the
Bankruptcy Code and, to the extent not inconsisteith this
chapter, prior Pennsylvania caslaw. However, certain cases
applying prior Pennsylvania law haseated in effect (if rephrased in
the terms used in this chapter) thia creditor establishes that the
transferor was in debt at the tinoé a transfer, the burden shifts to
the parties seeking to uphold theansfer to establish that the

8



PUFTA requires the plaintiff to prove #@h the transferred funds were not spent
on necessities as part of thRintiff's prima facie case. Id.

The Trustee argues that the use ofdanto purchase necessities is an
affirmative defense and that the bankruptcy courteé by not following
Meinen in this respect. (Trustee’s Br. 11.) In @affing the bankruptcy court
decision in_Arbogast, the district cour¢jected this argument on appeal, also
finding committee comment 6 persuasive as to Pelvasia law._ Arbogast, 479

B.R. at 666 (citing Fid. Bond & Mortg. Co. v. Bran871 B.R. 708, 717-18 (E.D.

Pa. 2007)). The Court of Appeals foretiThird Circuit wasmore equivocal on
Pennsylvania law in the Arbogast appe&lbogast, Nos. 12-3866, 12-3867, 12-
3868, 2013 WL 4007772, at *4 (3d Cir. Aug. 7, 20138Pennsylvania law
appears to us to be silent as to whettiee demonstration that funds were used
for reasonable and necessary expenseansaffirmative defense or instead, a
negation of the plaintiffs prima facie case.”).t@bugh it pointed out that
official comments are given weight in construingiRgylvania statutes and that
other jurisdictions treat similar issues @ements of the prima facie case, the
court of appeals ultimately found ithnmecessary to answer the question. The
defendants in_Arbogast produced evidemt®mut the use of funds at trial, and

the court found it “highly unlikely tht the allocation of the burden of

transferor received reasonably eepient value or met the financial
conditions required by 12 Pa.C.&8 5104(a)(2) and 5105. Stinner v.
Stinner, 300 Pa. Super. 351, 446 A.2d 651 (1982); In re 6/et08
Bankr. 70 (Bankr. W.D. Pa. 1989). That principleais archaism and
has not been consistently followed (compare, elg.,re Joshua
Slocum, Ltd, 103 Bankr. 610 (Bankr. E.D. Pa. 1989), affd me?1
Bankr. 442 (E.D. Pa. 1989)), and in any event stdowdt be followed
in applying this chapter.

12 PA. CoNs. STAT. 8§ 5102 cmt. 6 (1993).




persuasion made any difference.” Id. at *5 (“Innan-criminal case, an error

regarding the placement of the burdexi persuasion will frequently be

harmless.” (quoting_Ridley Sch. Disw. M.R., 680 F.3d 260, 271 (3d Cir.
2012))).

Based on the limited Pennsylvania law availables ttankruptcy court
correctly place the burden of proving thfahds were not usefibr necessities on
the Trustee. According to the committee commentiftisly the burden of
persuasion to the defendant is an faasm” which should be avoided. 12.P
Cons. STAT. 8§ 5102 cmt. 6. By statute, committee comments “rbhayonsulted
in the construction” of statutory provisions, A.EONS. STAT. § 1939, a principle

explicitly approved by both the Couof Appeals for the Third Circuit and the

Supreme Court of Pennsylvania. See McGowan v. Uafi\Gcranton, 759 F.2d

287, 298 n.14 (3d Cir. 1985); Lessner v. Rubinss®? A.2d 678, 680 n.4 (Pa.

1991). Other courts addressing burasnfting under the PUFTA have reached

the same conclusion. Arbogast, 479 BaR666;_Fidelity Bond & Mortg. Co., 371

B.R. at 716—18. Accordingly, the court affis the bankruptcy court’s ruling with
respect to the burden of persuasion.
B. The Tituses’Appeal (No. 12-1559)

The Tituses argue five major issuem appeal. First, whether the
bankruptcy court erred by not following the decissothe state trial court made
before removal when determining thapplicable legal standards. Second,
whether the bankruptcy court erred by imposing adem of producing
evidence about account expendituresl aleposits on the Tituses and whether
the timing of imposing this burden €tairly prejudiced the Tituses. Third,
whether the bankruptcy court erred oalculating the amount of liability
because there was insufficient evident@e support its finding that certain

unidentified deposits were from MrTitus's wages. Fourth, whether the

10



bankruptcy court erred in finding that “transfer” occurred pursuant to the
PUFTA and that the Tituses may be joinéind severally liable as “transferees.”
Fifth, whether the bankruptcy court errgdfinding liability because Mr. Titus’s
liability was discharged in the bankruptcy procesgh.
1. Preclusive Effect of State Court Proceedings

The Tituses argue the bankruptcy coerted by not adhering to certain
rulings made by the state trial court before thenogal of the fraudulent
transfer action. Specifically, the stateaircourt issued orders on May 29, 2008,
and April 2, 2009, that limited plairftiTrizec to recovering only from Mrs.
Titus and only to the extent she used money from jtint account “for luxury
purchases actually benefitinger.” Titus, 467 B.R. at 604. In support of their
argument that the bankruptcy court was bound bydtate court’s decisions,
the Tituses contend that the law of the cdeetrine and the doctrine of judicial
estoppel apply. They further argue that the bankeupcourt’s reliance on
Meinen was misplaced. The Ustee disputes these issues.

The law of the case doctrine promotéisality and judicial economy” by
limiting courts’ discretion to reconsidessues previously decided in a lawsuit.

Pub. Interest Research Grp. of N.J.c.In. Magnesium Elektron, Inc., 123 F.3d

111, 116 (3d Cir. 1997). “The doctrinapplies ‘as much to the decisions of a

coordinate court in the same case astoourt’s own decisions.” Id. (quoting

Christianson v. Colt Indus. Operatingr®o, 486 U.S. 800, 816 (1988)). But the

doctrine does not curtail a courts power to revigirior decisions in
“extraordinary circumstances,” including where teers (1) new evidence
available, (2) a supervening change in taw, or (3) an earlier decision that is
“clearly erroneous and would create manifest inipest Id. at 166—17.

After considering the state court rulings, the bankcy court found them

to be clearly erroneous and declined to apply tlkeesmihe law of the case. Titus,

11



467 B.R. at 610. The bankruptcy courtipted out that the decisions of the state
court were not supported by case law. Id. at 6@8téad, the bankruptcy court
followed the more persuasive holding of the bankoypcourt in Meinen,
concluding that under Pennsylvania constive fraudulent transfer law, the
Trustee could recover any funds not spentnecessities, not $t those used for
luxuries._Id. After surveying the relevaRennsylvania case law, the bankruptcy
court also rejected the state trial cosirtuling limiting recovery to funds
actually spent by Mrs. Titulor her own benefit. 1d.

The court agrees w these holdings of the h&ruptcy court. The decision
of the state trial court to limit frauduleé transfers to money spent on luxury

items is not consistent with Pennsylvanie l&ee Watters v. DeMilio, 16 Pa. D. &

C.2d at 752 (“fA]ln insolvent’s expensdsr the maintenance of his family, if
shown to be reasonable and necessargy be a legitimatemployment of his
money in hand, and will tdn such case be considsl a conveyance fraudulent

in law as to his creditors.” (quoting Welker v.r6hmeyer, 45 Berks 21 (Pa. Ct.

Com. PIl. 1952))). There is no basis for the staia tourt’s apparent conclusion

that everything not reasonable and necessaryusway. See Shah v. Shaw (In re

Shaw), 294 B.R. 652, 655 (Bankr. W.Pa. 2003) (“Certain goods [or services]
may not qualify as necessisieand [they] still [will] not be luxuries™ (quotig

Montgomery Ward & Co., Inc. v. Blackbar(ln re Blackburn), 68 B.R. 870, 874

(Bankr. N.D. Ind. 1987))). Conclusively for this wd, the court of appeals
affirmed the bankruptcy court’s holdingn this issue in_Arbogast, 2013 WL
4007772, at *5 (finding nauthority “that suggests thaeasonable and necessary
expenses’in this context means ‘expenfsesanything other than luxuries™).

The state trial court’s holding that a fraudulemnartsfer required proof
that Mrs. Titus personally spent monfegm the entiretiesccount for her own

benefit is similarly withait basis in Pennsylvania law. See In re Estate of

12



Holmes, 200 A.2d 745, 747 (Pa. 1964) (“Where proyper an account is placed
in the names of a husband and wife,. the creation of arestate by the
entireties is presumed even though fbheds used to acquire the property or

establish the account were exclusively tbad the husband.”); In re Estate of

Cambest, 756 A.2d 45, 53 (Pa. Super. Ct. 2000)dlhglthat this presumption
is not changed by 20APCoNns. STAT. 8§ 6303(a)). Because of this presumption,
the wages of Mr. Titus were owned by Mii8tus as soon athey were deposited
in the entireties account, and the bankruptcy caottrectly concluded that
Mrs. Titus was a transferee whether ghersonally spent the funds or not.
Meinen, 232 B.R. at 841; see Cohen, 88R. at 631 (“[T]he Bankruptcy Court’s

prediction that the Pennsylvania Suprei@ourt would follow the Meinen rule,

was correct as a matter of law.”); Arast, 479 B.R. at 667—-68 (approving the
bankruptcy court’s adoption of Meinen), affd 20¥8L 4007772.The court

concludes that the bankruptcy court was not boundhle rulings of the state
trial court as law of the case.

The Tituses maintain that the bankraptcourt’s reliance on_Meinen is
misplaced, arguing that it relied onsas decided under the Uniform Fraudulent
Conveyance Act instead of the PUFTAIt(Ilses’ Br. 15.) For the reasons stated
above, the court finds Meinen persuasias to Pennsylvania law. The other
federal courts to address the issue hadepted the reasoning of Meinen with

respect to this issue. Cohen, 487 B.R.at 631; Aalsvg479 B.R. at 667—68;

Oberdick, 490 B.R. 687, 703 (Bankr. W.D. Pa. 2013).

The Tituses also argue that juditiestoppel bars the Trustee from
pursuing claims beyond those that Trizec pleadeditsn second amended
complaint in state trial court. (TituseBt. 14.) The Tituses did not raise this
issue before the bankruptcy court, ane thankruptcy court did not address it

in its memorandum opinion or order. The Titusesnpdd bringing the “entire

13



sequence of events and the legal consequencesizdcBr decisions” to the

attention of the bankruptcy court on thple occasions. (Tituses’ Reply 2-3,
No. 12-1559 ECF No. 8.) But none ofesde filings raised the discrete legal
argument of judicial estoppel, and “a pieggreference to an issue ... will not

suffice.” Simmons v. City of Phila., 94#.2d 1042, 1066 (3d Cir. 1991) (Becker,

J.). This court will not entertain this gument for the first time on appeal. See

United States v. Lockett, 406 F.3d 207, 212 (3d. @D05) (“It is well settled

that arguments asserted for the first time appeal are deemed to be waived
and consequently are not susceptible tdew in this Court absent exceptional
circumstances.”}? Because there are matters being remanded, theeGtmay
seek to raise this issue before the bankruptcytcour
2. The Burden of Production

As noted above, the bankruptcy coedrrectly held that the Trustee had
the burden of proof on all elements the PUFTA claims, including whether
funds were spend on necessities. The bapkcy court did, however, impose on
the Tituses “the burden of producing at least sameful evidence regarding

what the funds deposited into [the] emtiies bank account [were] ultimately

11  Even if the argument on judicial estoppedre properly before the court, it is
without merit. Judicial estoppel prevenasparty from asserting a position
contrary to one previously asserted irethtigation if it took either of the
positions in bad faith. Greenway Ctr., Inc.Essex Ins. Co., 475 F.3d 139, 151
n.8 (3d Cir. 2007). Judicial estoppel‘®n extreme remedy, to be used only
when the inconsistent positien are tantamount to a knowing
misrepresentation to or even fraud tre court.” Chao v. Roy's Constr., Inc,
517 F.3d 180, 186 n.5 (3d Cir. 200@8nternal quotation marks omitted); see
Scarano v. Cent. R.R. Co. of N.J., 203 F.2d 51®-33 (3d Cir. 1953)
(articulating the doctrine of judicial egipel for the first time in a case where
the plaintiff won a damages award from his emplofggrtotal incapacitation
and then attempted to sue for reingraent). There is no evidence that the
Trustee acted in bad faith or attemptdmislead the court at any stage of
the litigation.

14



spent on.” Titus, 467 B.R. at 613. The Tituses @&rguat placing this burden of
production on them was contrary to law and thatereuf the burden of
production was appropriate, they werefainly prejudiced because they did not
know this burden would be placed on them until ba@kruptcy court issued its
opinion. Whether the bankruptcy coumposed the proper evidentiary burdens
is a question of law reviewed de novo.

In support of their argument that the bankruptcyr¢cerred by imposing
a burden of production on them regarding expena@isufrom the entireties
account, the Tituses point to committee commenrd 62t ;. CoNs. STAT. § 5102,
discussed extensively above. While this commentgesats that shifting the
burden of persuasion is archaic, conyréo the Tituses’ argument, it does not
address the burden of production.

The bankruptcy court recognized that shifting thed®an of production is
often appropriate where, as is the chgsee, one party is in complete control of
the relevant evidence. Titus, 467 B.R aB86The district courts in_Arbogast and
Cohen affirmed placing this burden ahe defendants. Arbogast, 479 B.R. at
666; Cohen, 487 B.R. at 621 (citing Arbaga This court joins with those courts
in holding that placing a burden of prodion on the Tituses with respect to the
funds spent from the entires8 account is appropriate.

The Tituses argue that they were unfairly prejudiby the timing of the
notice to them that they had the berdof production. They were surprised
when the amount of alleged fraudulent transfersThestee sought to prove in
his pretrial statement vastly exceeded the amousdlased as fraudulent in his
answers to interrogatories. (Tituses’Br.2Bhe Tituses filed a motion in limine
to limit evidence to the amounts disskd in the answers to interrogatories.
(Id.) The bankruptcy court delayed rulirogp this motion until trial and never

informed the parties about the burdeh production until the opinion was
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issued. (Id. at 23—-24.) The Tituses stdhat had they known the burden of
production would rest with them, they “could easihave obtained” the
information required._(Id. at 22.)

In response, the Trustee arguébBat the Tituses knew that the
expenditures were at issue. (Trustdeé&sp. 12, No. 12-1559 ECF No. 6.) Under

the most relevant case decided at that time, Meitlea Trustee expected the

entire burden of proof to be on thetdses. (Id.) The Tituses should therefore
have prepared to present evidence regarding thermskpures and were not
prejudiced. (I1d. at 13.)

A question of the bankruptcy court’s discovery mgament or evidentiary
rulings is reviewed for abuse of discrati Here, the issue is not the substance
of the bankruptcy court’s decisiout the timing. The law regarding the
burdens of proof and production in a PTA action was not clear, as the Court
of Appeals for the Third Circuit reogély recognized._Arbogast, 2013 WL
4007772, at *4. While the bankruptcy adworrectly imposed the burden of
producing evidence on expenditures frahe entireties account, waiting until
after trial to decide that issue deprivédte Tituses of an adequate opportunity to
produce the records in question. Under those citiamces, the court
concludes an abuse of discretion occdresand will remand to allow the Tituses
to introduce evidence about the kmown expenditures. The burden of
persuasion, however, rests with the Trustee.

3. Sufficiency of Evidence

The Tituses challenge the sufficienoy the evidence relied on by the
bankruptcy court to determine the ammuof deposits into the entireties
account attributable to Mr. Titus’s wagem Schnader Harrison. (Tituses’ Br.
25.) The bankruptcy court found dh the Trustee had proven by a

preponderance of the evidence that degsosi the amount of $336,909.03 were

16



directly attributable to Mr. Titus's wage In re Titus, 467 B.R. at 619. The
Trustee was unable to attribute deposits of $518.68 “to any particular
source,” and the bankruptcy court found that theistiee had not met the
burden to prove that all those funds cafrem Mr. Titus’s wages. Id. at 619—-20.
The bankruptcy court did find the evide:m was sufficient for it to attribute
$238,319.22 of those unknown depositsMo. Titus's wages. Id. at 620. The
court was “certain” that Schnader Herrdeposited more than $336,909.03
from April 23, 2004, to April 23, 2007because in the “roughly equivalent
period” from June 2, 2006, to July2010, Mr. Titus earned $575,288.25, and
“‘the Court does not understand that the Debtordarya... increased
subsequent to April 23, 2007.” 1d. Th@nkruptcy court concluded that Trustee
had proven by a preponderance of thédemce that $575,288.25 of deposits
were attributable to wages. Id. Thetdses challenge the inclusion of the
$238,319.22 of unknown deposits in Mritus’s wages. The bankruptcy court’s
factual findings are reviewed for clear error.

The bankruptcy court had four reasons for attribgtia “substantial

portion” of the unknown depsits to Mr. Titus’s wages:

(a) such deposits, according to the Trustee’s TEniibit
30, were all made during the period from April 3M03,
to April 21, 2006, (b) the Trustee has not beenegiv
information by the Debtor from which he can ascerta
for the period prior to June 2, 2006, what portamsuch
deposits are attributable to such wages of the Drelt)
the Debtor, as set forth above, bears the burden of
producing such evidence, and (d) the Court itsalh c
readily ascertain, from a brief examination of suchal
exhibit, that many of the deposits in question argéeed
attributable to direct deposits of the Debtor’s wag

Id. It does appear that some ofetunknown deposits are from Schnader

Harrison. For example, there are seventkeown deposits of $11,166.67 from
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Schnader Harrison and there are foukmown deposits of exactly $11,166.67
(totaling $44,666.68) during the look-back peri¢dl.’s Trial Ex. 30, Adversary
Proceeding No. 10-2338, ECF No. 71-2.) Based upbat tevidence, and
considering Mr. Titus’s wages from Iscader Harrison during the June 2,
2006—July 1, 2010 period and the burden of produncplaced on the Tituses,
the court concludes that the bankruptoyrt’s determination that $238,319.22
of the unknown funds were wages wast rctearly erroneous. In light of the
bankruptcy court weighing the burdenprfoduction in making that finding, on
remand, the Tituses should be given the opportubatyintroduce evidence
about the source of these unknown deposits.

The Tituses argue that the bankruptcgurt failed to credit the full
amount of nonwage deposits intbhe entireties account against the
“‘objectionable expenditures,” or those expensesfaohecessitieg Tituses’ Br.
25.) The bankruptcy court did credit $1924.00 of Mrs. Titus’s social security
benefits, concluding that it was “at least as kkals not” that they funded
objectionable expenditures. Titus, 467 B.R. at 6d4e bankruptcy court,
however, declined to deduct unexplad deposits from the objectionable
expenditures._ld. at 620, 623-24. @ohen, the district court commented

favorably on the bankruptcy court’s decision instiase:

If the Court were to reduce the [objectionable exgie
tures by the amount of unknown deposits], it would
incentivize Appellants notto come forward with any
information that they had regarding the source hadste
funds. It would allow them to avoid judgment in ghi
action merely by having funds deposited into thecaint
that could not be traced. Rinermore, the Court agrees
with the Bankruptcy Court ifitus that because sufficient
deposits attributable to [thdefendant’s] wages exist to
fund the unexplained expenditures that those trenssf
were constructively fraudulent.
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Cohen, 487 B.R. at 625. The court agreeth that analysis. Upon remand, the

Tituses will have the opportunity to produce evidemabout the source of the

unknown funds. The burden of persuasihowever, remains with the Trustee.
4. The Bankruptcy Court’s Intpretation of the PUFTA

The Tituses argue that the bankruptcy court erreds interpretation of
several provisions of the PUFTA agmied to this case. According to the
Tituses, there was no “transfer” of an “asset’lagste terms are defined in 12.P
Cons. StaT. §5101(b), and the bankruptcy ads ruling to the contrary was
based on the erroneous Meinen decisidhe Tituses also argue that neither
Mr. Titus nor Mrs. Titus was a “tresferee” within the meaning of 2a. Cons.
STAT. 8§ 5108. These issues of statutory nmpieetation present questions of law
and are reviewed de novo by this court.

The Tituses claim that the direct degitoof Mr. Titus’s wages into their
entireties account cannot be a “tragrsfbecause neither the wages nor the
entireties account are “assets” under HéFTA. (Tituses’ Br. 17-18.) The term
“asset” does not include “property to tleatent it is generally exempt under
nonbankruptcy law” or “an interest in prepy held in tenancy by the entireties
to the extent it is not subject to preseby a creditor holding a claim against
only one tenant.” 12 R Cons. STAT. § 5101(b). The Tituses correctly point out
that wages in the hands of the employer are exammplier nonbankruptcy law.
See 42 R. Cons. STAT. §8127(a). Since exempt gas were deposited into an
exempt bank account, they argue there can be naltriznt transfer.

The bankruptcy court correctly rejected this arguewhich is
substantively similar to the positiobaken by the state trial court before
removal. The bankruptcy court found Meim's analysis of Pennsylvania law to
be persuasive, a view shared by the feteoarts dealing with related cases. See

Cohen, 487 B.R. at 632 (W.D. Pa. &) (“The direct deposit of funds
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constituted a transfer under the UFTA.”); Arbogast9 B.R. at 667 (W.D. Pa.
2012) (affirming the bankruptcy courtBolding that direct deposits of the
debtor’s wages into an entireties acnbmay constitute constructive fraudulent
transfers);_Oberdick, 490 B.R. at 703 (Bankr. WH&a.) (“The Court here also
finds Meinen to be persuasive and con@adhat the direct deposits from [the
employer] into the Entireties Account Hyhe employer] was a transfer’ for
purposes of [PUFTA].”).

The court agrees with this analysis.d&r the PUFTA, the direct deposit of
a spouse’s wages into a bank accounthew by both spouses as tenants by the
entireties is a transfer. Mr. Titus had ¢oml over his wages, and he directed
Schnader Harrison to deposit his wages in the atcoud would be a strange
result to allow direct deposit to cumvent the PUFTA when an employee who
physically deposited paychecks or casito an entireties account could face
fraudulent transfer liability. As recognized by thankruptcy and district courts
of this district, such a result isot compelled byennsylvania law.

The bankruptcy court found that Mr. Titus and Mi&tus were both
“initial transferees” and imposed joint arseéveral liability. Titus, 467 B.R. at
611. The Tituses argue that neither Mrs. Titus rr. Titus can be a
“transferee” under PUFTA. The Tituses contend tMas. Titus cannot be a
“transferee” except “as to funds over wh she exercised control in order to
purchase luxury items for her sole use.” (TitusBs’ 27). The Tituses again
appear to be relying on the rejected rulings of shate trial court and cite no
other case law in support. Whether Mil&tus personally spent funds is not
relevant. Under Pennsylvania law, esthad ownership and control over the
funds in the joint account.

The Tituses argue that an entiretieank account where either spouse

could spend the money without the other’s permiss® a different form of
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ownership than real estate held as tesdmt the entireties. This distinction is
not borne out by Pennsylvania law. Baagcounts held in the name of husband

and wife are entireties property. Mden v. Gosztonyi Savings & Trust C@00

A. 624, 629 (Pa. 1938); In re Klenkesstate, 60 A. 166 (Pa. 1905). Entireties

property is presumptively for the bentefif both husband and wife. Shapiro v.
Shapiro, 224 A.2d 164, 173 (Pa. 1966).

The bankruptcy court correctly deteined that transferee liability
attaches when a transfer is made hatit receiving a reasonably equivalent
value in exchange,” 12A2CoNs. STAT. 8 5104(a)(2), unless the transferred funds
were spent on necessities. Titus, 467 BaR.620 (citing_Meinen, 232 B.R. at
842-43). Because no equivalent valuas exchanged when Mr. Titus deposited
his wages in the entireties account,dViTitus is a transferee under PUFTA.

The bankruptcy court held that Mr.tlis was, along with Mrs. Titus, an
initial transferee of the direct deposifistus, 467 B.R. at 1. The Tituses claim
that Mr. Titus cannot be a “transferee” becauseii¢he judgment debtor.
(Tituses’Br. 27). It is “illogical” for Mr.Titus to be the transferee when he is also
the transferor. (Id.) In response, theu$Stee argues that there was a transfer
from one ownership entity, Mr. Titus asn individual, to another “singular
entity,” Mr. Titus and Mrs. Titus as nents by the entireties. (Trustee’s Resp.

18.) This is not an apt description of Pennsylvalaa as “a tenancy by the

12 The Tituses argue that this holdioguld set up a situation where a spouse
could transiently transfer funds into awmdt of an entireties account without
the other spouse’s knowledge or consent and therebhke the innocent
spouse fully liable for fraudulent trafers. Although there is a presumption
that property titled toa husband and wife is @&neties property, that
presumption may be overcome if one spouse takeardadge of the other or
engages in fraud or misrepresentatiBatler v. Butler, 347 A.2d 477, 481 (Pa.
1975); see Shapiro, 224 A.2d at 169 (affing imposition of a constructive
trust on husband where he had completatrol and supervision over jointly
owned property).
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entireties is no longer a distinct legal entityiubert v. Dawley (In re Dawley),

Adversary No. 02-0332, 2005 WL 2077074t *15 n.41 (Bankr. E.D. Pa. Aug.
10, 2005) (citing Napotnik v. Equibank & Parkvalesh, 679 F.2d 316, 319 (3d
Cir. 1982)).

In ruling that Mr. Titus could be both a transferand a transferee, the
bankruptcy court cited two decisions tfe Bankruptcy Court for the Eastern

District of Pennsylvania, Dawley anddhtenstein v. Buttery (In re Computer

Personalities Sys., Inc), Nos. 01-14231-1017, 2002 WL 31988134 (Bankr.
E.D. Pa. 2002). In_Dawley, the couleld the husband and wife jointly and
severally liable as initial transferees. Dawley,050WL 2077074, at *15. The
court was not troubled by the fact thtdte property “was transferred from the
Debtor to himself and [his wife]” as éneties property” as it could find “no
authority. . . to suggest that this conclusios incorrect.” 1d. The bankruptcy
courts addressing the Trizec fraudulerdrtsfer cases have all followed this line
of reasoning and held both spouses flyirand severally liable as transferees.

Arbogast, 466 B.R. at 307; Cohen, 20M2. 5360956, at *1; Wettach, 489 B.R.

at 507;_Oberdick, 490 B.R. at 710 (fimdy against Trizec and the Trustee, but
quoting _Arbogast with approval as to joint and geVdiability). This court is
also not aware of any authority to the caarty, and is unwilling to overrule this
decision on this record. If, however,gffituses are aware of contrary authority
or other reason why this line of decis®rs incorrect or if there are equitable
issues concerning their situation, theyshd have the opportunity to present

evidence and authority on remand. See 8utl Butler, 347 A.2d 477 (Pa. 1975)

(discussing equitable remedies as applied to en¢sgroperty).
The Tituses illogically assert that ¢teuse the bankruptcy court found no
evidence of actual intent to defraudeditors, there can be no transferee

liability. (Tituses’ Br. 27). Although ta bankruptcy court’s judgment that the
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Trustee failed to prove actual intent to defraudzé@c stands, the Tituses’
assertion ignores the claims for constructive fraledt transfer under 12AP
CoNs. STAT. 88 5104(a)(2) and 5105. The bankruptcy court cdtyetetermined
that the Tituses could be liable under those pioxis without proof of
intentional fraud.

The court affirms the bankruptcy court’s interpréda of the PUFTA. In
accord with the other courts to have adsked this issue, the direct deposit of
Mr. Titus’s wages into the bank accoumtned by Mr. and Mrs. Titus as tenants
by the entirety is a transfer, and, withtcany applicable principle of equity, Mr.
and Mrs. Titus may both bealble as transferees. See 12. [EONS. STAT.

§ 5107(a)(3).
5. Effect of Mr. Titus’s Bankruptcy Discharge

The Tituses argue that Mr. Titus’s s@nal liability for the underlying
judgment and any fraudulent transferssadischarged in bankruptcy, citing 11
U.S.C. 88524 and 727(a)(2). (Tituses’ Br. 28). Ispense, the Trustee states
that a bankruptcy discharge does not bacovery or avoidance of fraudulent
transfers under 11 U.S.C. § 550(a)(1). (TrusteespR&9.) The Tituses reply that
“[t]he Plaintiff has never pled a right to reliefipsuant to Section 550(a)(1)” and
any recovery must be governed by 12. Eons. STAT. § 5108. Although the
bankruptcy court invoked §550(a), the Tituses codtat erred in doing so.
(Tituses’Reply 7 &n.7.)

Trizec filed the fraudulent transfer action in stateurt before the
pendency of Mr. Titus’s bankruptcy, and accordinghyzec did not plead for
recovery under 8550 of the BankrgptCode. Trizec did not amend its
complaint after the case was removed to bankrupteyt, and neither did the
Trustee after he was substituted as thargiff. The Trustee argues that since

he was substituted for Trizec pursuabd 11 U.S.C. §8544(b)(1), federal
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bankruptcy law applies even thoughwias not pleaded in the complaint. Section
550(a) permits a trustee to recover theaof transfers avoided under 8§ 544,

The court agrees with the Trustek.is uncontested that the Trustee
stepped into the shoes of Trizec unded85The Trustee is only able to pursue
this case under the provisions ofetlBankruptcy Code. Section 550 is the
applicable recovery provision of the Bamlptcy Code, and it provides that “to
the extent that a transfer is avoided under sectdd ... the trustee may
recover, for the benefit of the estate, theperty transferred, or, if the court so
orders, the value of such property.”U1S.C. 8§ 550. The power to seek recovery
under 8 550 is part of the Trustee’s autiyand is applicable in this case, even
if not specifically pleaded in the complaint in sgacourt. The Tituses removed
the fraudulent transfer case to bankruptcy courtd athe Trustee was
substituted as the plaintiff under 8§ 54%he Bankruptcy Code governed the
remedy, which is set forth in 8 550. Evenrefquired to be plead in the adversary
complaint, a party may move at any timm@ amend the pleadings, including
after remand, and “failure to amend does not affeetresult of the trial of that
issue.” EED. R. Civ. P. 15(b)(2) (applied to adversary proceedings Bp.FR.
BANKR. P. 7015);_see 6 HARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY
KANE, FEDERAL PRACTICE AND PROCEDURE 8§ 1489 (2010) (“[I]f the court of
appeals determines that the lower courplimdly tried the case on a theory not
set forth in the pleadings, it may permit a confonpmnamendment—in effect
under Rule 15(b) (or at least by analogy to it)4dolude that theory in the trial
record.”).

Liability under 11 U.S.C. 8§ 550 is not affected bypankruptcy discharge.
Cohen, 487 B.R. at 628 (“The discharge of the @eblhas no impact on a
judgment entered under 8 550(a).” (quoting In reddpNo. 00-30934, 2004
U.S. Bankr. LEXIS 1190, at *4.)); Arlgast, 466 B.R. at 307 (“[T]he Debtor’s
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Chapter 7 discharge and 8524 will not operate to th&@ entry of a money
judgment against the Debtor at thisng via §550(a)(1)....7). The court
affirms the determination of the bankruptegurt with respect to the effect of

Mr. Titus’s discharge.

V. Conclusion

For the reasons set forth above, the court finderade novo review that
the legal holdings of the bankruptcy ebuabout the preclusive effect of the
ruling made by the state trial couttthe burden of proof and the burden of
production with respect to unknown deposits and eexitures from the
entireties account, the meaning of “tdar” and “transferee” in the PUFTA,
and the effect of Mr. Titus’s dischargeeacorrect. The court, wever, finds that
the bankruptcy court erred by imposingthurden of production on the Tituses
without notice and an opportunity to pegd relevant evidence and by limiting
the recovery period to the four yearsfdre the complaint was filed. The court
remands the case to the bankruptcy cdarta determination of liability from
April 23, 2003, to May 28, 2010, unlessetbourt finds that equitable principles
do not permit transfers after April 22007 to be included. On remand, the
Tituses may produce evidence about tinexplained deposits and expenditures
and any other matter permitted by the bankruptayto

An appropriate order will be entered.

BY THE COURT:

/sl Joy Flowers Conti
Joy Flowers Conti
Chief United States District Judge

Dated: September 30, 2013
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