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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

LA-QUN RASHEED WILLIAMS,
Plaintiff,

Civil Action No. 14-770
Chief Magistrate Judge Maureen P. Kelly

VS.
LOUIS FOLINO; TRACY SHAWLEY;

)
)
)
)
)
PAUL PALYA; LT. SHRADER; D.S.F.M. )
)
)
)
)
)
)

GILLMORE; C/O SUMEY; C/O Re: ECF No. 6

BLANCHER; C/O SMITHAIl Sued in
Their Individual Capacities; RN NEDRO
GREGOand IRMA All suedin Their
Individual Capacities,

Defendants.

OPINION AND ORDER

KELLY, Chief Magistrate Judge

Plaintiff, La-qun Williams, a prisoner incarceratedta¢ State Correctional Institution
Greene County, Pennsylvani®&ClFGreené), has filed a ComplainECF No.1-2) alleging
claims pursuant to 42 U.S.C. § 1983, and pensiaté lawnegligenceclaims In particular,
Plaintiff alleges (1) thatin response to filing grievances, he sufferet@liation in volation of
the First Amendmen(2) theuse of exessive forcén violation of the Eighth Amendment;
(3) inhumane conditions of confinement in violation of the Eighth Amendmenthd4enial of
medical caren violation of the Eighth Amendment; (5) the violation of his right to due process
in violation of the Fourteenth Amendment; and, (8)ae lawnegligence claim related to his
conditions of confinement.

DefendantsSuperintendent Louis Folino, Grievance Coordinator Tracy Shawley, Unit

Manager Paul Palya, Lieutenant Shrader, Deputy Superintendemdr&i Corrections Officer
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Sumey, Corrections Officer Blancher, Corrections Officer Smith, 98agid Nurse Supervisor
Nedra Grego, and CHCA Irmaiidal (identified by Plaintiff as “Irma”) have filed a Motion to
Dismiss pursuant to Rule 12(bf) the Federal Rules of Civil ProcedeCF No. 6), contending
thatthe facts alleged iRlaintiff's Complaint fail to state any claims upon which relief may be
granted as a matter of law, and seeking the dismis§dhwitiff's Complaint in its entiretyith
prejudice.

For the following reasons, Defendants’ Motion to Dismiss (ECF No. 6) is granpsuti
and denied in part.
|. FACTUAL AND PROCEDURAL BACKGROUND

A. Grievances

Plaintiff alleges thabn November 28, 2012e sent a DE35A request slip to Unit
Manager Paul Palya expressing his concern about the doors on hig¢ ttediine contends
swing out andhaveprotrudingsharp metaédges, causing him a health and safety concern due to
his history of seizure§ECFNo. 1-2 115) Plaintiff allegedly sent a copy of thegquest slip to
Deputy Superintendent Gilmore on December 6, 2013, and to Superintendent Louis Folino on
December 15, 2013. (ECF No. §21617).

Plaintiff alleges thahe has a history of seizurescliding four while incarcerated at
SCFGreene. He knows he had the seizures because he woke up having “pissed and shitted on
himself.” (ECF No.1-2 119). He contends he wrote stz slips to medical on December 12
and 19, 2013, informing various Defendants of his seizure condition and incasrtoghy he
was not receiving his previously prescribed medicati@SF No.1-2 20) BecausdPlaintiff
was not seen by a doctor, he filed a grievamt®ecember 24, 20162questing medical

attention for hiseizures which he reportedused him tbawe “pissed and shitted on himself.



(ECF No.1-2 121).Grievance Coordinator Tracy Shawley rejected the grievance because it us
the words “pissed” and “shittédSuperintendent Folino affirmed the rejection, eWPlaintiff
contends violated Department of Corrections’ pol{&CF No.1-2192224). Superintendent
Folino, in affirming the dismissaif Grievance 490819, notédat“there are other words more
appropriatehatyou could have used.Chief Grievance @icer Dorina Varner, affirming the
rejection, stated, “You had the opportunity tcstdmit the initial grievance to correct the words
thatwere determined to be discourteous, however you did not do so.” (ECF No. 6-B)pp. 2-

Plaintiff allegesthathe filed two more grievances on December 24 and 25, 2013,
regarding his desire to have the swinging cabinet doors removedaqrabstingreatmentor his
seizure disorder, but this grievance was also reje®F No.1-22627). Grievance 490962
deak with the swinging door, which Plaintiffileged was a healtazard. Following appeals and
a remand, Grievance 490962 was rejected as frivolous because the cabinetedsargdard
issue not considered a health hazard and becRiesatiff's medical ecords showed no health
concerns thatvould require medicatiodECF No. 61, pp. 10-21). Grievance 490963 deals with
the same subject matter and was rejected as being duplicative of Grievarg2. 90¢ No. 6-

1, pp. 23 — 29).

Plaintiff next alleges thatn December 25, 2013, he was retaliated against by Officer
Sumey “for the exercise of his First Amendment righ®aintiff allegeshatduring an escort to
the shower, rather than use appropriate procedure of “hdiiamgtiff by the forearm and dog
leash” Officer Sumey grabbed his right arm and left forearm and pulled him out of hisidell a
pushed or “glided” him toward the show@CF No.1-2 1128, 32- 33As a resultPlaintiff

filed an allegation of abesagainst Officer Sumey for thecident andagainstOfficer Blancher

! Defendants have provided the Court with copies of each of the grievances and resgonses
well as all misconducts which form the basis of Plaintiff's claims. (ECF N9. 6



for refusing him medical treatmeECF No.1-2 129) Plaintiff alleges he was again retaliated
against by those two officers ahg Officer Smithwho refusedim time in thdaw library, for
which he also filed a grievandg&CF No.1-2 §30) Plaintiff alleges he was again retaliated
against on January 23, 2014, this time by Lieutenant Shrader, when he issued a misconduct
againstPlaintiff for filing the allegation of abuse against Officer Supimcause the allegan
wasreportedly deemed untruthf§ECF No.1-2 §31).

Plaintiff filed three grievances in the sammae period concerninlis ability to usehe
law library. The first, Grievance 491397, dated January 1, 2014, alleg&laintiff was only
allowed to bing as many legal materials with him to the law library as he could carry, which he
contends violated DOC policy because corrections officers should have camedyategal
materials for him as he wantgECF No. 6-1, pp. 31-39)Plaintiff also statd thathe was not
receiving six hours a week in the law library, which he contends he was entitledaby, Fi
Plaintiff alleges thaOfficer Sumeytold him he would “fuck you over” and another non-
defendant officer agreed, because he filed grievances and lawsus@i@tdjot some shit for
you boy’ Grievance 491397 was denied because inmates are allotted two hours per week at the
law library, whch Plaintiff received, antbecausdlaintiff refused an offer of extra time at the
law library. Plaintiff's grievancewvas also denied becauS®C policydoes not require
corrections officers to carry additional materials to the law library, acaluse Cficer Sumey
denied making thetatementand videaecordings from a facility camerhd not corroborate
Plaintiff's version of eventdd.

Plaintiff next filedGrievance 492823, dated January 9, 2@llégingthata non-
defendant corrections officer sdt“fuck you you stupid fucker you ain’t going to no law library

because you filed a grievant€ECF No. 6-1, pp. 41-42). This grievance was denied as frivolous



because it was not supported by video, the officer denied making the statemérdappedrd
thatPlaintiff was not taken to the law library because he covered his cell vent.

Plaintiff also submitte@rievance 493270, dated January 16, 2@lldgingthat Officer
Blancher refused him extra law library time when other inmates were giventiexé;, which
Plaintiff contendsvasa form ofretaliation for filing grievances. This grievance was denied
because he received all the law library time to which heewt8ed.(ECF No. 6-1, pp. 43-47).

Plaintiff alleges a claim of retaliation in violation of his First Amendment rights, arising
out of the allegation of abuse against Officer Sumey, which Plaintiff conteshtts tlee the
issuance of a misconduct by Lieutenant Shrafeis misconduct, for lying to an employee,
states:

Inmate Williams filed an abuse complathttwas assigned to this officer by

OSII. Inmate Williams was interviewed about his claim of abuse and he stated

thaton 12-25-2013 Officer Sumey assaulted him when he was taking him out of

his cell for a shower. Observation of video does not support Inmate Williams’
claim. Staff interviewed admits to grabbing Inmate Williams’ shoulders to guide
him out of the cell but did not abuse Inmate Williamany manner. The reason

for the delay in this misconduct being written is due to the ongoing investigation.
(ECF No. 6-1, p. 49Plaintiff was found guilty of this misconduct, and it was uphelé&mpeal.
(ECF No. 6-1 pp. 50-61).

B. Medical Care

On December 23, 201®laintiff contacted RN Supervisor Nedra Grego and CHCA Irma
Vihidal via request slip, and spoke witthe staff nurse making rounds, about his medical
condition and his need for seizure medication. Plaiw#$ told to submit a sick call sliiECF
No. 1-2 1134). In the following days and weeks, Plaintiff repeatedly spoke with themaksaeg

rounds about his condition and submitted several sick call slips throughout JanuaagiQg4

for medical treatmen{ECF No.1-2 {35).Plaintiff contends he told Officer Blanchimathe had



a seizure, and allegekatOfficer Blancheresponded by telling him to submit a sick call slip,
which would be providedy the 62 shift staff. WherPlaintiff asked Defendarlancher to
speak to a sergetor lieutenant,Defendant Blancheesponded by tellin@laintiff to submit a
request slipPlaintiff allegesthatthis was an attempt by Officer Blancher to intentionally delay
necessarynedical care(ECF No.1-21138-40). Plaintiff contendthat Defendants Shawley,
Folino, Palya, Gilmore, and Blancher denied him medical care by denyigdeeesso a
physician.(ECF No.1-2 141).

During the evening of January 26-27, 20B&intiff allegedly had a seizure abdnged
his head on the swinging cabinet door, causing him to suffer a laceration and sevehiisg
forehead (ECF No.1-2 142). Plaintiff concedes he was provided medical treatment, but
contends he now suffers a twitch to the right side of his head as well as blurry viaennes
and an aversion to bright light. He attributes all of these symptoms to hittihgddson the
sharp metal edge of the cabinet door in her his cell. He allegidse has a permanent scar on
the right side of his face, atidathe must weashaded glasses to block bright ligilaintiff
also states thdte mustake pain medication for daily headach&CF No. 1-2, 1 438).

C. Claims

Plaintiff alleges thaDefendants owed Plaintiff a duty of care analt, asa result of their
negligencehe sustained physical injuries and emotional harm. (ECF No. 1-2, 1 51). Plaintiff
seeks compensation for his injuries. In particular, Plaintiff seeks an aWgdnitive damages”
of $4500 for thenegligenceesulting in gpermanent scar, headaches, blurry vision and required
glasses he must now wear; $2000 for the failure of various Defendants to respond aplgropriate
to his grievanceby providing medical care and by removing the cabinet door in his cells; $300

against other various Defendants for delaying access to medical care; $30dlifdiae against



Plaintiff in violation of his First Amendment rights. (ECF No. 1-2 1 53). In additi@mntHf
seeks compensatory damages in the amount of $10,000.

In response to the Complaiefendants haviled the present Motion to Dismiss in
which they argue thdt) Plaintiff's excessive force claim fails as a matter of law bectnese
force allegedvasde minimus; (ii) Plaintiff's due process claim arising out of the sumynar
rejection of his grievance for the use of inappropriate language fatkst¢oasclaim as a matter
of law; (iii) Plaintiff fails to state a claim for retaliation as a matter of law basex tgofacts
alleged in his Complaint; (iv) Plaintiff's Eighthmendment conditions of confinement claim,
arising out of the swinging cabinet doors, fails to state a claim upon whichmeljelbe granted,;
(v) Plaintiff's Eighth Amendment claims for the denial of access to medical care &ig¢ge the
subjective or objective knowledge @Substantial risk of harpasrequired to find deliberate
indifference on the part of any named Defendants and thereforeofdédgdea claim upon which
relief may be granted@nd,(vi) Defendants Shawley, Folino, Gilmore, Palya, Grego and Vihildal
should be dismissed for lack of personal involvement. Plaintiff has filed a brief in oppdosit
Defendants’ Motion to Dismiss (ECF No. 11), as well as copies of Sick Calle&Blghadditional
grievances related to his claims. Thiattar is ripe for disposition.

. STANDARD OF REVIEW
A. Pro SelLitigants
Pro se pleadings such as those drafted by Plaintiff, “however inartfullyguiganust be

held to “less stringent standards than formal pleadings drafted by lawyensgshaKerner,

404 U.S. 519, 520-521 (1972) the court can reasonably read pleadings to state a valid claim
on which the litigant could prevail, it should do so despite failure to cite proper l¢balisy,

confusion of legal theories, poor syntax and sexr@@onstruction, or litigant’s unfamiliarity



with pleading requirements. Boag v. MacDougall, 454 U.S. 364 (198ed States ex rel.

Montgomery v. Bierley, 141 F.2d 552, 555 (3d Cir.1969) (petition prepared by a prisoner may be
inartfully drawn and shdd be read “with a measure of tolerance”). Under our liberal pleading
rules, during the initial stages of litigation, a district court should construe giatdias in a

complaint in favor of the complainar8eg e.g, Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996)

(discussing Fed. R. Civ. P. 12(b)(6) standard). Because Plaintiff is a proad litigs Court
may consider facts and make inferences where it is appropriate.

B. Motion to Dismiss Pursuant to Rule 12(b)(6)

In consideringa Rule 12(b)(6)nation, federal courts require notice pleading, as opposed
to the heightened standard of fact pleading. Fed. R. Civ. P. 8(a)(2) requires only t“anshor
plain statement of the claim showitigatthe pleader is entitled to relief,” in order to ‘give the
defendant fair notice of what the ... claim is and the grounds on whiestst” Bell Atlantic

Corp. v. Twombly, 550 U.S. 554, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47

(1957).
Building upon the landmark United States Supreme Court decisions in Twombly and

Ashcroft v. Igbal, 556 U.S. 662 (2009), the United States Court of Appeals for the Third Circui

explained thaa District Court must undertake the following three steps &rmigte the

sufficiency of a complainfirst, the court must “tak[e] note of the elements a plaintiff must plead
to state a claim.” Second, the court should identify allegatlwats “because they are no more
than conclusions, are not entitled to the assumption of truth.” Third, “whe[n] therelére w
pleaded factual allegations, a court should assume their veracity and then detdretirer they
plausibly give rise to an entitlement for relief.” This metra our inquiry is normally broken

into three prts: (1) identifying the elements of the claim, (2) reviewing the Complaititike s



conclusory allegations, and then (3) looking at the well-pleaded components of the Complaint
and evaluating whether all of the elements identified in part one of the inqusyféogently

alleged. Malleus v. George, 641 F.3d 560, 563 (3d Cir. 2011) (quddioal, 556 U.S. at 675,

679. The third step of the sequential evaluation requires this Court to consider thie specif
nature of the claims presented and to deteemhether the facts pled to substantiate the claims

are sufficient to show a “plausible claim for religedwler v. UPMC Shadyside, 578 F.3d 203,

210 (3d Cir. 2009). “While legal conclusions can provide the framework of a Complaint, they
must be suppoet by factual allegationsld. at 216-11;seealsoMalleus 641 F.3d at 560 his
Court may not dismiss a Complaint merely because it appears unlikely or impribizdble
Plaintiff can prove the facts alleged or will ultimately prevail on the mdntembdy, 550 U.S.

at 563 n.8Instead, this Court must ask whether the facts alleged raise a reasonabtlatiexp
thatdiscovery will reveal evidence of the necessary elemihtat 556. Generally speaking, a
Complaintthatprovides adequate facts to esistoi‘how, when, and where” will survive a

motion to dsmiss.Fowler, 578 F.3d at 21 XeealsoGuirguis v. Movers Specialty Servs., Inc.,

346 F. App’x. 774, 776 (3d Cir. 2009). In short, a motion to dismiss should not be granted if a
party alleges facts, which could, if established at trial, entitle him/her to feNefnbly, 550
U.S. at 563, n.8.
In conjunction with their Motion to DismisHe partiehave provided copies of
Plaintiff's underlying gievances as well as relevamtk call slips andnisconducts issued
against him, and all appeals and related dispositions. Courts generally consitdeg#tierss of
the complaint, attached exhibits, and matters of public record in deciding motaiamiss.

Pension Benefit Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir.1993).

Factual allegations within documents described or identified in the complaint aldzemay



considered if the plaintiff's claims are based upon those docunienistations omitted). In
addition, a district court may consider indisputably authentic documents without toogeer

motion to dismiss into a motion for summary judgment. Spruill v. GBIfR F.3d 218, 223 (3d

Cir.2004) Lum v. Bank of America, 361 F.3d 217, 222 (3d Cir.2004) (in resolving a motion to

dismiss pursuant to Rule 12(b)(6), a court generally should consider “the allegatioas
complaint, exhibits attached to the complaint, matters of public record, and doctimaéioisn
the basis of a claim.”).
[11. DISCUSSION

A. Eighth Amendment Excessive Force Claim

Plaintiff allegeghaton December 25, 201 retaliation for filing grievances regarding
the lack of medical care provided for recently suffered seizDefendaniSumey,a corrections
officer assigned t®laintiff’'s housing unit, failed to use a single arm hold and “dog leash” to
escort Plaintiff to the shower and, instead, grabbed Platintiff's right and leftarms asPlaintiff
exitedhis cell. (ECF No. 1-2, 1&). Plaintiff allegeshat Defendant Sumey then “pulled
Plaintiff out of his cell turnetiim around and pushed him [towards] the showdd. Plaintiff
alleges thahe was injured antthat Defendants Sumey and Blancher refused to take him for
medical treatment. Plaintiff clarifies his allegations and sthgswhen an inmate leaves out of
his cell he must walk backwards towards the c/o which the c/o then holds the inmate®end esc
his to his destinatioby holding his forearm and the dog leash. According to the video footage it
clearly shows thathis c/o Sumey putting both of his hand on the Plaintiff then admits to
grabbing me and glidingeto the showerlf | am being glided anywhetbatmean | anbeing

pushed or shad.” (ECF No. 102, 1 32-33). Plaintiff provides no information regarding any

10



injuriesallegedlysustained as a result of Defendant Sumey’s use of both haliptalitd
Plaintiff and “glide” him toward the shower.

Defendants construbese allegations as attempting to state a claim for the
unconstitutional use of excessive force, and seek dismissal of the claisuffisiant as a matter
of law. Plaintiff appears to concetteathe has not stated an Eighth Amendmdaitcarising
out of this incidentasPlaintiff does not opposhe Motion to Dismissas tothis claim.

Theallegations set forth in the Complaint regarding this incident retfiectise oforce
thatdoes not support a claim of constitutional proportionhen prison officials are accused of
using excessive force, the inquiry “is whether force was applied in afgbakffort to maintain

or restore discipline, or maliciously and sadistically to cause h&tod$on v. McMillian, 503

U.S. 1, 7 (1992). Since this analysis entails issues of motivation, such claims often turn on
factual disputes which cannot be resolved as a matter of law. Consistent widicttieund
approach to the litigation of these claims, there are several factual consitethtita court

must examine in determining whether a correctional officer has used excessé/mé€luding:

“(l)’ the need for the appligah of force’; (2) ‘the relationship between the need and the amount
of forcethatwas used’; (3) ‘the extent of injury infted’; (4) ‘the extent of the threat to the

safety of staff and inmates, as reasonably perceived by responsibldsofficthe basis of ¢h

facts known to them’; and (5ahy efforts made to temper theverity of a forceful responsg.’

Brooks v. Kyler, 204 F.3d 102, 106 (3d Cir. 2000) (quotvigitley v. Albers 475 U.S. 312, 321

(1986).
However, not “every malevolent touch by a prison guard” violates the Constitution.
Hudson, 503 U.S. at 9The Eghth Amendment’s prohibition of ‘cruel and unusual’

punishments necessarily excludes from constitutional recoguigiomnimis uses of physical

11



force, providedhatthe use of force is not of a sort ‘repugnant to the conscience of mankind.™
Id. (quotingWhitley, 475 U.S. at 327). Thus, “[a]n inmate who complains of a ‘push or shove’
thatcauses no discernible injury almost certainly fails to state a valid exedssse claim.”

Wilkins v. Gaddy, 559 U.S. 34, 38 (2010).

The extent of injury suffered is a consideration thay be relevant to determininithe
force could have plausibly been thought necessadrat 37. “The extent of injury may also
provide some indication of the amount of force appliédl.But to establish an excessive force
claim, an inmate does not need to shbathe suffered a significant, or even a more ttan
minimis injury. 1d. Rather, the central issue is the force used by the officer, not the injury caused

by the officer Flood v. Schaefer, 439 F. App’x 179, 182 (3d Cir.2011).

In applyingthe foregoing priaiples, the ©urt findsthatPlaintiff fails to state a claim
with respect to the excessive force alleged, if &gymerely asserthatwhile walking
backwards out of his cdlle was‘grabbed”by botharns and“pushed’or “glided” toward the
shower, andails to allege anyesultinginjury. Thisallegedbehavior on the part of Defendants,
while not condoned by the Court, is not the type of force repugnant to the conscience of

mankind.See e.qg, Adderly v. Harry, No. 13-1465, 2014 WL 4829085, at *7-8 (M.D. Pa. Sept.

29, 2014).Accordingly, Defendants’ Motion to Dismiss Plaintiff's excessive faleam is
granted.

B. DueProcessClaim

Defendantseek dismissal of Plaintiffdue process claim arising out of the summary
denial of Plaintiff's initid grievance seeking medical care. As alleged by Plaintiff, the grievance
was rejectedbecause he used inappropriate language to describe bodily fumesahigg from

a seizure The Court agredbatto the extent Plaintiff alleges a due process clalsted tahe

12



rejection of his grievance, he does not state a cogniSaalon 1982 laim. See Iwanicki v.

Pennsylvania Dep't of Corr., 582 F. App’x 75, 81 (3d Cir. 2014)(violatadrggievance

procedures do not give rise to a cognizable claim under sectioy 2883ee Williams v.
Armstrong 566 F. App’x 106, 109 (3d Cir. 201@ccess to prison grievance procedures is not a

constitutionallymandated rightciting Massey v. Helran 259 F.3d 641, 647 (7th Cir.2001)

(collecting cases and stating tHifhe courts of appealhathave confronted the issue are in
agreement thdhe existence of a prison grievance procedure confdibarty interest on a
prisonet)). Thereforeanyallegations of improprieties in the handlingRi&intiff's grievance do
not state a cognizable claim under Secfi683.

C. First Amendment Retaliation Claim

Defendants seatismissal of Plaintiff’'s First Amendment retaliation clainbased upon
the absence of a causal link betw&sintiff's purported protected activity in submitting
grievancesaind (i) Defendant Sumey’s alleged use of excessive force in “grabbingtifiPkad
“gliding” him toward a shower; (ii) the issuance of a miscondiaiation after Plaintiff filed a
chageaccusing Defendant Sumey of abuse for the incidemnt; (iii) the denial of law library
time by Defendants Sumey, Blancher and Officer Smith.

To statea prima facieclaim of retaliation under the First Amendmgerlaintiff must
allegethat (1) the conduct in which he was engaged was constitutionally protected; (2) he
suffered adverse action at the hands of prison officials; and (3) his constitutionédigt@ad
conduct was a substantial or motivating factor in the decision to take the adverseRatiser
v. Horn, 241 F.3d 330, 333-34 (3d Cir. 2001).

In determining whether the facts alleged state a cognizable claim, the mehafant

adverse action occurs after either a complaint or grievance is filelv@nt, but not dispositive,

13



for the purpose of establishing a causal link betweefilitg of a grievance and the allegedly

retaliatory conductSeeLape v. Pennsylvania, 157 Fed. App’x. 491, 498 (3d Cir. 2@aly

where the facts of a particular case are “unusually suggestive” of a reyafradtve will

temporal proximity, standing alone, support an inference of causation. Krousexuc&m

Sterlizer Ca.126 F.3d 494, 503 (3d Cir. 1997)he United State€ourt of Appeals for the
Third Circuit instructs district courts tdé diligent in enforeig these causation requiremernits”
recognitionof the fact thapublic actors “must make a large number of decision in charged

atmospheres thereby inviting litigation against themselves in which plaintiffs ashuttg to

second guess the ac®decision."Lauren W. v. DeFlaminis, 480 F.3d 259, 267—-68 (3d Cir.
2007).

Once Plaintiff haglleged a prima facie case, the burden shifts to Defendants to prove by
a peponderance of the evidentatthey “would have made the same decision absent the

protected conduct for reasons reasonably related to penological int€aaser’v. McGrady

292 F.3d 152, 158 (3d Cir. 200@)ternal quotation and citation omitted). Wfhanalyzing a
retaliation claim, it must be recogniztidhtthe task of prison administrators and staff is difficult,
and the decisions of prison officials require deference, particularly whemnm@curity is
concerned. Rause?41 F.3d at 334.

With regard to Plaintiff's allegationdhe filing of grievances is protected activity under

the First AmendmentAnderson v. Davila, 125 F.3d 148, 161 (3d Cir. 199/)house v.

Carlson 652 F.2d 371, 373-74 (3d Cir. 198Therefore, the first prong &auseri.e.,thatthe
prisoner be engaged in a constitutionally protected activity, has been srgaiadfied.
The second prong is satisfied if a prisoakeges facts which would establigtathe

“suffered some ‘adverse action’ at the hands of prison officials.” Allah v. $atye?229 F.3d

14



220, 225 (3d Cir. 2000)). This requirement is satisfied by showing adverse actiociéstfto
dete a person of ordinary firmnessbm exercising his First Amendment rightSdppon v.
Dadonna, 203 F.3d 228, 235 (3d Cir. 2000))this case, Plaintiff has alledjthathe was
repeatedly threatened, amdstold thathis law library time was limitednd themisconduct vas
filed as a result of his many grievances. (ECF NB, 1128-32). Defendants contehdt
Plaintiff fails to allege sufficient “adverse action,” because the physical camdetlying his
claim isde minimus and notindependenthactionable, and because he was offered as much
library time as he was entitled to receive.thar, ago the third prongDefendants argue that
Plaintiff cannot establish causatibacause Plaintiff was found guilty of the misconduct related
to filing an erroneous abuse charge.

At this early stage of the litigatioand in the absence of discovery related tEtes
claims,the assertion of mistreatment related to Plaintiff's filing of grievaaocgsablyis
sufficient to sipportaretaliation claimTherefore Defendants’ Motion to Dismisas to
Plaintiff's retaliation claimss denied.

D. Conditions of Confinement

Defendants seek titismissal of Plaintiff’s clainthatthe condition of the swinging
doors on his cell cabinet constitutes a violation of his Eighth Amendment rights. The Court
notesthatPlaintiff’'s claim related to the cabinet doors is stated as a negligence claim, but in a
abundance of caution, the Cowntl consider the claim in light athe Eighth Amendment.

The Eighth Amendment’s prohibition of cruel and unusual punishment imposes duties on
prison officials to provide prisoners with the basic necessities of life, sdobdsclothing,

shelter, sanitation, medical care and personal safety=&e®er v. Brennan, 511 U.S. 825, 832

(1994) Helling v. McKinney, 509 U.S. 25, 31 (1993). Prison conditions may amount to cruel

15



and unusual punishment if they cause “unquestioned and serious deprivations of basic human
needs ...thaf deprive inmates of the mimal civilized measure of life’ necessitiesTillman v.

Lebanon Cnty. Corr. Fac., 221 F.3d 410, 418 (3d Cir. 2000).

In reviewing conditions of confinement claims, courts have strekaéthe duration of
thePlaintiff’'s exposure to the alleged unconstitutional conditions and the “totality of the

circumstances” are critical to a finding of cruel and inhumane treatiieérlong v. Hill, 2006

WL 2303106 * 5-6 (E.D. Pa. August 8, 2008pmi v. Fauver, 82 F.3d 63, 67 (3d Cir. 1996).

Moreover, the focus must be on the deprivation of a particular basic necessity.

Some conditions of cdimement may establish an Eighth Amendment violation

“in combination” when each would not do so alone, but only when they have a
mutually enforcing effect thairoduces the deprivation of a single, identifiable
human need such as food, warmth, or exercise-example, a low cell

temperature at night combined with a failure to issue blankets. Tthaspme
prison conditions may interact in this fashion isracfg from sayinghatall

prison conditions are a seamless web for Eighth Amendment purposes. Nothing
so amorphous as “overall conditions” can rise to the level of cruel and usual
punishment when no specific deprivation of a single human need exists.

Wilson v. Seiter, 501 U.S. 294, 304-05 (1991).

In addition to showing conditiortiatpose a risk of serious harm, the inmate must show
thatthe prison official responsible for the conditions of confinement acted with “aisnftfic
culpable state of md.” 1d. at 298. A prison official violates the Eighth Amendment when he
acts with deliberate indifference to a known, objectively serious risk toaeris health or

safety. Se€armer 511 U.S. at 83Beers-Capitol v. Whetzel, 256 F.3d 120, 125 (3d.C

2001). This requirement of actual knowledge mehat‘the official must both be aware of facts
from which the inference could be drattvata substantial risk of serious harm exists, and he

must also draw the inference.” Farmet1l U.S. at 837.
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Here, exposure to swinging cabinet doors with protruding metal simply does not state a
claim for the deprivation of the “minimal civilized measure of life’'s necessitidatmnt to
support the basis of an Eighth Amendment violation. Plaintiff correettgssthis claim in
negligence, as the condition of the cabinet doors simply does ntd geastitutional

proportions France-Calzada v. U.S., 375 F. App’'x 217, 220 (3d Cir. 2010)(complaint properly

dismissed whermjuries sustained by prisoner frazell ladderknown by prison officials to have
caused prior fallassertda simple negligence claim at most, and thus, failexdate a claim of a
constitutional violation under the Eighth Amendment). Accordingly, Defendarggbhlto
Dismiss Plaintiffs Eighth Amendment conditions of confinement claim is granted.

E. Denial of Medical Care

Defendants seek dismissal of Plaintiff's claim regarding the ongoing demreddital
care for his seizure disorder, based upon the assédraomone of the Defendant corrections
officers and personnel were aware of a substantial risk of harm to Plhimétlical care was
denied.

Plaintiff allegeghatvarious officials at SGGreene refused to provide him with
necessary medical care with regard to his seidis@der, even after repeatedly reporting treat
was currently suffering from seizurem particular, Plaintiff allegethaton December 12 and
19, 2013, he wrote to the medical office requesting seizure medication. After notdennogysa
doctor, on December 29, 2013, Plaintiff filed a grievance and disdbadte had experienced
seizures resulting in a loss of control over bodily functions. (EGHR-2, 1119-22). Plaintiff
alleges thaDefendant Shawley rejected the grievance due to Pfanige of inappropriate
language. Tis result was affirmed by Defendant FolinBlaintiff allegeghatdespite disclosing

in the grievance thdte had suffered a seizure and needed medical attention, neither Defendan
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Shawley nor Defendant Folimeferred him fomedical treatmen{ECF No. 1-2, 11 24, 25).
Plaintiff allegeshathe submitted at least one sick call slipRefendant Grego, a nurse, and
Defendant “Irma” (identified by Defendants as Irma Vihlidal), and repeatediedhe sick call
nurse for medical attention, to no avail. (ECF No. 1-2, {1 34-BRintiff allegeghatafter
suffering a seizuren late January 2014, he spoke with Defendant Blancher and requested
medical attention and a siciall slip, but neither was provided to him, (ECF No. 1-2, {1 38-39).
A refusal to provide medical care to a prisoner violates the Eighth Amendment's
prohibition of “cruel and unusual punishment.” U.S. Const. amend. VIIl. “Regardless of how
evidenced,” whether “manifested by prison doctors in their response to the paswet’or by
prison guards in intentionally denying or delaying access to medical caterdronally
interfering with the treatment once prescribed,” “deliberate indifference ts@nprs serious

illness or injury statea cause of action under § 1988stelle v. Gamble429 U.S. 97, 104-05

(1976).“The Estellestandard requires deliberate indifference on the part of the prisonlsfficia

and it requires the prisoner’'s medical needs to be serigpsuill v. Gillis, 372 F.3d 218, 235-

236 (3d Cir. 2004)TheEstellestandard is met when 1) a doctor is “intentionally inflicting pain
on [a] prisoner,” 2) “prison authorities deny reasonable requests for medataidre ... and
such denial exposes the inmate to undue suffering or the threat of tangible residyalanj3)
“knowledge of the need for medical care [is accompanied by the] ... intentdusdlirto provide
thatcare.”|d. at 235.

Plaintiff's claimsare sufficient to state a claim for deliberate indifferenfca serious
medical condition.Plaintiff alleges thahe communicated his need for seizure medication to
each of the identified Defendants and thatdisclosed, in graphic ternteathe had suffered a

seizure serious enough to result in the loss of bodily functiges. Plaintiff allegeghatnone of
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the identified Defendants took the necessary steps to provide the required mesitahabr

the requestedreventative seizure medication. Given the obviousness of the threat of injury or
sufferingcaused bylebilitating seizureto medical and nomedical personngPlaintiff’'s
allegations satfg Estelle and Defendants’ Motion to Dismig4aintiff's Eighth Amendment

claim for the denial and/or delay of medical cardenied.

F. Personal I nvolvement

Defendants seeks dismissal of the Complaint against Defendants Shawley, Foli
Gilmore, Palya, Grego and Vihildal, asserting tRktintiff's claims against them amount to
nothing more than the failure to respond to grievances and/or request slips. Adgording
Defendants contenthatbecause th€omplaint fails to allege any facts showihgtthose
individuals were personally involved in any constitutional misconduct, they are@ntitentry
of dismissal(ECF No. 7, p. 15).

It is well establishethat“[a] defendant in a civil rights action must have personal
involvement in the alleged wrongs to be liable, and cannot be held responsible for a
constitutional violation which he or she neither participated in nor approBacaka v.
McGreevey 481 F.3d 187, 210 (3d Cir. 2007). Personal involvement in the alleged wrongdoing
may be shown “through allegations of personal direction or of actual knowledge and

acquiescence Evancho v. Fisher, 423 F.3d 347, 353 (3d Cir. 2005), quoting Rode v.

Dellarciprete 845 F.2d 1195, 1207 (3d Cir. 1988geRuff v. Health Care Adm ‘r, 441 F.

App’x 843, 846 (3d Cir. 2011) (per curianf‘}tjo be liable under § 1983, a defendant must have

some personal involvement in the underlying unconstitutional condGetalsoKaucher v.

County of Bucks, 455 F.3d 418, 432 n. 7 (3d Cir. 2006), quéistate of Smith v. Marascd30

F.3d 140, 151 (3d Cir. 2005) (“[i]n order to prevail on a § 1983 claim against multiple
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defendants, a plaintiff must shahateach individual defendant violated his constitutional
rights”).

At this stage of the litigatiorgnd as set forth with regard to this Court’s disposition of
Defendant’s Motion to Dismiss PlaintiffSighth Amendmentlaim for the deniaand/or delay
of medical cargPlaintiff has spedically and sufficiently allegethe involvement, knowledge
and/or acquiescence of Defendants Folino, Shawley, Blar@hegpandVihildal. Accordingly,
DefendantsMotion to Dismisdor lack of personal involvemeas to each of these Defendants
is denied.

Plaintiff's claims against Defendants Gilmore and Padyate solely to the alleged
refusal or failure to remove ttssvinging cabinet doors, as requedbgdPlaintiff in hisinitial
grievances. (ECF No. 1-2, 11 15-17). This Court has deterrthag@laintiff does not state a
claimfor a constitutional violationelated to his cell cabineibors.However, at this stage the
proceeding, it is not clear whether Plaintiff states a viable state law claim inemagliigatfalls
within one of the statutory exceptions to Pennsylvania’s sovereign imnfionghaims against
state agencies. Accordingefendants’ Motion t@ismissas to Defendants Gilmore and
Palya isalsodenied
V. CONCLUSION

For the foregoing reasortbe Motionto DismisgECF No.6] is GRANTED IN PART
and DENIED IN PART An appropriate Order follows.

ORDER
AND NOW, this 7" day of March 2015, upon consideration of Defendants’ Motion to

Dismiss (ECF No. 6), and Plaintiff's Brief in Opposition to Motion to DismiSSK No. 11),
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and for the reasons set forth in the accompanying Opinion, IT IS HEREBY RRDHat

Defendants’ Mabn is GRANTED IN PART and DENIED IN PAR@s follows:

1.

IT IS ORDEREDthat Defendants’ Motion to DismigBlaintiff’'s Eighth
Amendmentlaim for thealleged excessive use of foisesGRANTED;

IT IS FURTHER ORDERED that Defendants’ Motion to Dismiss Plaintiff's
claim for allegedunconstitutional conditions of confinemeatGRANTED,

IT IS FURTHER ORDEREDhat Defendants’ Motion to Dismiss Plaintiff's
Fourteenth Amendment claim for the allegkshial of due process GRANTED,
IT IS FURTHER ORDEREDRhatDefendants’ Motion to Dismiss Plaintiff's
claims for retaliation in violation of Plaintiff's First Amendment riglgts
DENIED;

IT IS FURTHER ORDEREDRhatDefendants’ Motion to Dismiss Plaintiff's
claims forthe alleged unconstitutional denial or delay of required medical
treatment in violation of the Eighth Amendment is DENIEDd

IT IS FURTHER ORDEREDRhatDefendants’ Motion to Dismiss all claims
asserted against Defendants Shawley, Folino, Grego and Vihildal, Gilmore and

Paylais DENIED.

Pursuant to Rule 4 of the Federal Rules of Appellate Procedure Pfainéiff wishes to

appeal from this Order he or she must do so within thirty (30) days by filing a notice of
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appeal as provided in Rule 3, Fed. R. Appwith the Clerk of Court, United States District

Court, 700 Grant Street, Room 3110, Pittsburgh, PA 15219.

BY THE COURT:

/s/ Maureen P. Kelly
MAUREEN P. KELLY
CHIEFUNITED STATESMAGISTRATE JUDGE

Dated: March T, 2015

cc:  All counsel of record by Notice of Electronic Filing
La-Qun Rasheed Williams
DG-2056

SCI Greene
Waynesburg, PA 15370
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