Wal-Mart Puerto Rico, Inc. v. Zaragoza-Gomez Doc. 95

1 UNITED STATES DISTRICT COURT
2 DISTRICT OF PUERTO RICO
3
4
WAL-MART PUERTO RICO, INC.
Plaintiff, Civil No. 3:15-CV-03018 (JAF)
V.
JUAN C. ZARAGOZAGOMEZ, in his official
capacity as Secretary of the Treasury of
Commonwealth of Puerto Rico,
Defendant.
5
6 OPINION AND ORDER
7 On the morning of January 20, 2016, plaintiff ViX&hrt Puerto Rico, Inc. (“Wal

8 Mart PR”) movedhe court to compel thirgarty Melba Acostdebo (“Acosta”)current
9 President of the Government Development Bank for Puerto Rice GDB'), to comply
10 with thesubpoena dated January 11, 2016, by producing all reasonably available material
11 responsive to Topic Ten of the subpoena. (ECF No. 81.) The court ordered Acosta to
12 respond to the motion by 4:00 p.m. that afternoon, more than six addhbfrieurs after
13 the motionwas filed. (ECF No. 85.) The court also ordehedto file, under seal, the
14 contesteddiscovery forin camerareview. (ECF No. 88.) Acosthasresponded in
15 opposition to the motion ardklivered theliscovery for court review. (ECF Nd30, 92
16 93.) The court appreciates the alacrity of the parties, which has allowed us to promptly
17 read the filings, review the discovarycamera and dispose dhe motion
18 In Topic Ten of the subpoena, Wdhrt PR requests from the GDR] he results
19 of the most recent examination of the GDB’s financ@idition by the Commissioner of

20 Financial Institutions of &erto Rico (the ‘Commissioner’),” including “the most recent
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report or examination results that t&®B has received from the Commissioner” and the
“GDB’s communications to anffom the Commissioner, since September 1, 2015,
relating to theCommissiones examination othe GDB.” (ECF No. 811 at 7.) By a

letter dated January 14, 2016, Acosta objedtedhe subpoena. (ECF No.-8)) She
specificallydeclined to producenaterialin response to Topic Tesn multiple grounds,
including that the topic'seeks information that is protected from disclosuretliy
exeaitive privilege, the deliberative process privilege, or other applicable rules, doctrines,
privileges or immunities or protections from discovery (whether based upon statute or
common law).” (ECF No. 812 at 14.) In her opposition to tipeesent motion, Acosta
clarifies thebasisof her objection, |guing that “[t]he limited documents being withheld

are protected from disclosure by the bank examiner's privilege, by [the] deliberate
process privilege, and by privileges under Puerto Rican law.” (ECF No. 92 at 4.)

Under Federal Rule of Civil Procedure 26(b)(1), “[p]arties may obtain discovery
regarding any nonprivileged mattthat is relevant to any party’s claim or defense and
proportional to the needs of the cd$e And, wnder Federal Rule of EvidencB01,
federal common law, as interpretedthe light of reason and experience, governs all
claims of privilege in a federguestion case unless federal constitutional or statutory
law, or a rule prescribed by the United States Supreme Court, providewisth Fed.

R. Evid. 501;seealso Fashion House, Incv. K Mart Corp, 892 F.2d 1076, 1095 n.11

(1st Cir. 1989). In general, the burden is on the party asserfingilege “to ‘establish

! The court finds that the challenged subpoena request complies with therdenediscovery
plan and the relevance and proportionality requirements of Federal Rtildld?rocedure 26(b)(1).



10

11

12

13

14

15

Civil No. 3:15CV-03018 (JAF) -3-

the existence and applicability of the privilege . . . [using] sufficient information to allow
the court to rule intelligently on the privilege claimin re Grand Jury Proceeding802

F.3d 57, 65 (1st Cir. 2015) (alterations in origin@uoting Marx v. Kelly, Hart &
Hallman, P.C, 929 F.2d 8, 12 (1st Cir. 199%)).“If the privilege is established, the
burden shifts to the opposing party to show that an exception defeats the pfivilege.
United Statew. Breton 740 F.3d 1, 9 (1st Cir. 2014) (citivgctor Corp.v. Vigilant Ins.

Co, 674 F.3d 1, 17 (1st Cir. 2012)). The court granted the request of botlkakaPR

and Acosta to conduat camerareview of thecontested discovery to determine whether
the asserted privileges and their exceptamsly. SeeECF Nos. 81 at 9; 84 at 4; 88.)

The federal “courts have long recognized that the report of a bank examiner is
protected by a qualified privilede.In re Subpoena Served upon the Comptroller of the
Currency 967 F.2d 630, 633 (D.C. Cir. 199¢)n re Subpoena (citing Bank of Am.

Nat’'l| Tr. & Sav. Ass’nv. Douglas 105 F.3d 100, 1696 (D.C. Cir. 1939) However,
theFirst Circuit Court of Appealappearso havenotyet interpre¢dthe privilege,and so

we mustrely on the decisional law of other circuits instead. “First and foreri@shank

% In her opposition to the motion to compel discovery, Acosta repeatesi#yts that because we
denied her leave to file a redacted oppositéhe, has “limited” her opposition “to general statements and
descriptions of the withheld documents that are not intended to waive tHegarivi (ECF Nos. 92 at 2
n.1; 921 at 2 n.1.) Our decision clearly did not necessitate her own. After all, Acotda(@od should)
have provided the court and Wdhrt PR with aVaughnindex that listed the parts of the “documents
that [she] wants to shield from disclosure . . . accompanied by a statemastifiafjion for [each] non
disclosure.” SeeNew Hampshe Right to Lifev. United States Dep’t of HHS78 F.3d 43, 48 n.3 (1st
Cir. 2015) (quoting Black’s Law Dictionary 1693 (9th ed. 2009));adseChurch of Scientology IntV.
United States DQJ0 F.3d 224, 228 (1st Cir. 19948all v. Bd. of Governoref the Fed. Reserve Sys.
87 F. Supp. 3d 33, 48 (D.D.C. 2015) (affirming the Federal Reserve’s nosdigcof documents under
the deliberatgrocess privilege based on a review of their Vaughn index and filed declarattag)hn
indicesare a welknown mehod of allowinga party to sufficientlyassert a privilegavithout waiving it
by means of disclosureSeeVaughnv. Rosen484 F.2d 820, 8288 (D.C. Cir. 1973). The discovery at
issue here adds up #stack ofonly onequarter of an inch dettersize paperand an index could have
easily been compiled
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examinationprivilege is a qualified rather than absolute privilege which accords agency
opinions and recommendations and bam&sponses thereto protection from disclosure.
In re Bankers Trust Cp61 F.3d 465, 471 (6th Cir. 199%)it{hg Schreiberv. Soc'y for
Sav. Bankcorp, Inc11 F.3d 217, 220 (D.C. Cir. 1993)yPurely factuaimaerial falls
outside the privilege, and if relevant, must be prodticédl. (citing In re Subpoenad67
F.2d at 634).“[A] district court owes no deferente the[examining agery] in ruling

on whether the documents are covered by the baakiination privilegé. Houston Bus.
Journal v. Office of the Comptroller of the Currencg6 F.3d 1208, 1212 (D.C. Cir.
1996) ¢iting Schreiber 11 F.3d at 220-21).

Even wherthe privilege is found tapply, it “may be overridden . . . if good cause
is shown” In re Bankers Trust Cp61 F.3d at 471. To determigeodcause“the court
must balance thecompeting interestsof the party seeking the documents (which may
vary fromcase to case) and thosethe [examiner](which will tend to be a constant,
reflecting longterm institutional concerns).”Schreiber 11 F.3d at 22@quotingIn re
Subpoena967 F.3d at 634)*At a minimum the court “must considef(i) the relevance
of the evidence sought to be protected; (ii) the availability of other evidence; €iii) th
seriousnessf the litigation and the issueswolved; (iv) the role of the government in the
litigation; and (v) the possibility of future timidity by government employelks will be
forced to recognize that their secrets are violabld. at 22021 (internal quotes omitted)

(quoting In re Subpoena967 F.3d at 634).A paradigmaticexample of good cause is

“when the public’s interest in effective government would be furthered by disclodare.”
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re Subpoenad67 F.2d at 634 (quotinig re Franklin Nat’'l Bank Sec. Litig478 F. Supp.
577,582 (E.D.N.Y. 1979)).

Based on oum camerareview of the contested discovery, the court finds that the
documents largely consist of factual analyses., a mix of privileged and unprivileged
material Thus, the court will proceed to evaluate the documents under thefantoti
balancing test set forth above. Acosta alleges that her interest in nondisclosure stems
from the need to “ensur|e] full and honest exchanges of information between and among
government regulators” and to prevent “future timidity and chilling effents. . open
and honest dialogue between the GDB and its examiners and regulator.” (ECF No. 92 at
2-3.) In turn, WalMart PR alleges that their interest in disclosure stems from thetmeed
prove ‘the key issue of whether this Court has jurisdiction over thiswader the Butler
Act” because “[tihe GDB is the lender of last resort for the Commonwealth’s agencies,
including the Treasury Department,” and thus the GDB’s solvency “go[es] to the heart of
the Commonwealth’s fiscal circumstances” and whether the Comeadig taxrefund
action provides amdequate remedy. (ECF No. 81 at 6.) These competing interests
clearlywarrant serious consideration.

On the topic of relevance, Whlart PR argues that thénallengeddiscovery is
“critical to understanihg] what, if any, ultimate protection there would be for [their]
recovery of overpayment of taxes.” (ECF No. 81 at 6.) It is uncontested that “[tlhe GDB
Is the lender of last resort for . . . the Treasury Department.” (ECF No. 81 at 6.3hAnd,
discovery focuse onthe Commissioner’'sxamination intdthe conditions and resources

of the [GDB].” 7 L.P.R.A. 8 151(g)(1); see also ECF No. 92 at 1. The Commonwealth
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hasalreadydeclared thiit “is facing the most serious fiscal crisis in its history” and that
its agenciesrisk becoming insolvent."Franklin Cal. TaxFree Trustv. Puerto Rico 805
F.3d 322, 324 (1st Cir. 2015). For us to démywWalMart PR access to igcourt, the
Butler Act 48 U.S.C. § 872;requires” the Commonwealthtd provide[them] with a
swift and certain remedy when they resist tax collections” on fet®ragrounds. Hibbs

v. Winn, 542 U.S. 88, 108 n.10 (2004Any “uncertainty concerning a State’s remedy

may make it less thamplain™” under theButler Act, thereby “lift[ing] the bar to federal
court jurisdiction” Rosewellv. La Salle Nat'l| Bank 450 U.S. 503, 5187 (1981)
(quotingTully v. Griffin, Inc., 429 U.S. 68, 76 (1976); then citifigvp. of Hillsborougtv.
Cromwell 326 U.S. 620, 6226 (1946)). A “supposed remedy at law” is not “certain’

or ‘complete” if the insolvency of the party against whom judgment is sought effectively
renders tht party judgmenproof. PHL Variable Ins. Co.v. The P. Bowie 2008
Irrevocable Tr, 718 F.3d 1, 11 (1st Cir. 2013). That is why the Supreme Court has long
held that a state tavefund action does not constitute a plain, adequate, or complete
remedy when the taxg authority isunable “to respond to the judgmentMatthewsv.
Rodgers 284 U.S. 521, 528 (1932}i(ing Arkansas Bldg. & Loarss’'nv. Madden 175
U.S. 269, 274 (1899)).

In response, Acostaimply argueshatthe challenged discovery is “not relevant”
becausdhe Treasury Department, not the Commissionekes the final determination
aboutwhether the GDB is insolvent. (ECF No. 92 at 8.) That argument is unavailing.

The Commissioner has examined the recent “conditions and resources of the”[GDB]

which clearly is pertinent to this actior?. L.P.R.A. 8§ 151(g)(1). Accordingly, the court
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finds thatthe contesteddiscovery is not only relevant, but centrad, Wal-Mart PR’s
jurisdictioral burden under the Butler Act.

On the topic of other evidenc®yal-Mart PR argues that the Commissioner’s
examination into “the GDB’s circumstancessisi ¢generisbecause the Commissioner’s
determinations regarding the GDB has profound impacts on whether the@Db&ven
if the Treasury is insolvent serve as a backstop and ensure that-M&t PR can
recover sums it pays while it challenges the unconstitutional tax to which it is currently
subject.” (ECF No. 81 at 7.) As Acosta acknowledges, the Commissioner’'s examination
not only “serves to inform [the Treasury’s] regulatory supervision over Gid,” but it
also provides the basis for the Treasury’s subsequent “act[si-wisthe GDB. (ECF
No. 92 at 2, 4.) Moreover, during oimr camerareview of the catesteddiscovery that
Acosta delivered tois, we noted, scattered throughout, hawmitten marginal comments
suggesting that someonéthe GDBfirmly disagreed with certain factual determinations
about the GDB that the Commissioner’s report had made. This apparent dispute indicates
that the discovergontains relevant “facts and information” unavailable in “the thousands
of pages of documents already produced by [the] GDB.” (See ECF No. 92 Hu)
the court finds that the contestéidcovery isneither fungible, nor duplicative.

On the topic bthe seriousness of the litigation, the parties appear to concur that
“the litigation raises serious issues of importance to the people of the Commonwealth.”
(ECF No. 92 at 9.) “The questions presented here are important constitutional questions
that have critical effects on the public and implicate a significant sum of money to both

Wal-Mart PR and the Commonwealth.” (ECF No. 81 at 7.) The court thoroughly agrees.
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On the topic of the role of the Commonwealth in the litigation, Acosta recognizes
“the core involvement of government officials” here. (ECF No. 92 at 9.) AsMsai
PR puts itthey areseeking fnformation about what one Commonwealth entity is saying
about a second Commonwealth entity to priglieir] case against a third Commonwealth
enity.” (ECF No. 81 at 8.) Here, the Commonwealth has repeatsdigrtedhat the
court does not have subjediatter jurisdiction of the action, arguing thhe local tax
refund actionprovides WalMart PR with a plain, speedy, and efficient reméatytheir
constitutional and statutory injuriesSde, e.g.ECF Nos. 24at 820; 53; 94 at 1 n.1.)
Because these representations need to be tested, the court finds that “the public’s interest
in effective government would be furthered by disclosure” about the Commonwealth’s
ultimate ability to repay a tax refund of millions of dolla&eeln re Subpoena67 F.2d
at 634 Quotingln re Franklin Nat'l Bank Sec. Litig478 F. Suppat 582). After all, “the
real public interest under such circumstances is not the dgematerest in its
administration but the citizen’s interest in due proceskéxaco P.R., Incv. Dep’t of
Consumer Affairs60 F.3d 867, 885 (1st Cir. 199%uptingBank of Dearborrv. Saxon
244 F. Supp. 394, 401-03 (E.D. Mich. 1965)).

Finally, on the topic of fomenting government timidity, the court recognizes that
the production of the challengetiscoverymay ruffle some feathers, raise some hackles,
and rub some the wrong way, thereby warping the incentives of government agencies as
they engage in “the ongoing process of [a finaroiesight] examination.” (ECF
No. 92 at 9.) In making this argument, @dsta touches othe fundamental “paradox. .

in the privilege’s rationalé that “[gJovernment documents are protected from discyp
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so that the publiavill benefit from more effective governmentih re Franklin Nat'l
Bank Sec. Litig.478 F. Supp. at 582At the same time, “[g]Jovernment transparency is
critical to maintaining a functionatlemocratic polity, where the people have the
information needed to check public corruption, hold government leaders accountable, and
elect leaders who will carry out their preferred poli¢ieslamdanv. United States DQJ
797 F.3d 759 7690 (9th Cir. 2015). As just noted, “when the puldidnterest in
effective government would be furthered by disclosure,” as is the case hweze, “
justification for the privilege is attenuatédin re Franklin Nat'| Bank Sec. Litig478 F.
Supp. at 582.

Accordingly,the courtfinds that allfive basicfactors of thebalancing testveigh
in favor of a gooetause disclosure of themtested discoveryp WalMart PR. Seeln re
Subpoena967 F.3d at 634The bank-examingprivilege neither justifies, nor excuses
refusal to comply with the subpoen®oreover, Acostaonflates the banrkxamination
privilege and the deliberativerocess privileg¢o the point that the failure of one engail
the failure of the other.Sge, e.gEECF No. 92 at 8 (indicating thabth privileges rise or
fall together under thenulti-factor test inln re Subpoeng) But the conflatiorappears
justified because “the bank examination privilege [is] a close cousin of the deliberative
process privilege.”In re Subpoena Duces Tecum Served on the Office of thetiGenp
of the Currency145 F.3d 1422, 1423 (D.C. Cir. 1998). Moreover, insofar as the two
privileges differ, First Circuit caskaw indicates that the bardkamiration privilege is
the more relevant of the two Acosta’sclaim that the Commissioner’'s@mination into

the financial health of the GDB amdlated material should not be disclos&keTexaco
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P.R, 60 F.3d at 884 (limiting theeliberativeprocess privilege to “confidential inter
agency memorata on matters of law or policy.”)

Next, Acosta maintainthat the court should recognize, unttere Hampers651
F.2d 19 (1st Cir. 1981), the Puerto Rico law “counterpartfsihe federalaw privileges
that wejust discussed. (ECF No. 92 at 11.) Unfortunately, Acosta spends all her time
arguing for the applicability oln re Hampersand no time explaining how these stkte
counterpartsare broader than the federal privileges. Thus, her claim thatahtested
discovery should not be disclosed under 7 L.P.R.A. 8 151(h) and Rule 514 of the Puerto
Rico Rules of Evidence of 2009, when they should be under federas baived. “It is
a settled rule thdtssues adverted to in a perfunctory manner, unaccompanied by some
effort at developed argumentation, are deemed waivelllgrgan v. Holder, 634 F.3d
53, 60 (1st Cir. 2011) (quotinikijuluw v. Gonzales 427 F.3d 115, 120 n.3 (1st Cir.
2005)). In any event, for the reasotatadabove, the court finds thatven undein re
Hampers the court should not recognize se€Commonwealth privileges under Federal
Rule of Evidence 50becauséthe benefit gained for the correct disposal of litigation”
from the production of theonteste discovery “is greater than . . . the injury that would
inure to the relation by the disclosureSeeln re Hampers651 F.2d at 23.

Finally, the court rejects Acosta’s claim that producing tbetested discovery
would be “unnecessarily burdensome to . . . [the] GDB.” (ECF No. 92 at 10.) After all,
the GDB was able to deliver a paper copy of the discovery to the court approximately two
and onehalf hours after we had ordered its productionifocamerareview. SeeECF

Nos. 88, 90.) The GDB can presumably do the same foriWsal-PR.
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In sum, the court herebl$RANTS Wal-Mart PR’s motion to compel discovery.
(ECF No. 81.) In doing so, the court finds that tiwev-compelleddiscovery warrants
designation as “classified information” under the terms of the protective order. (ECF
No.49.) The courtlsofinds that thediscovery does not warrant redaction because all of
the asserted privileges have been overcome for good cause, but also because Acosta’s
claims of privilege were all general and unaccompanied by, for example, a Vaughn index
setting forth more specific claims. Acosta, the GDB, and defendant are ordered to
produce the discovery to Whlart PR by 3:00 p.m. today.

IT1SSO ORDERED.

San Juan, Puerto Ricthjis 2" dayof January, 2016.

S/José Antonio Fusté
JOSE ANTONIO FUSTE
U. S. DISTRICT JUDGE




