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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

DAMARIS SANTOS ARRIETA, et al.
Plaintiff,
V.
CIVIL NO.: 15-3114MEL)
HOSPITAL DEL MAESTRO, INC.

Defendant.

OPINION AND ORDER
l. PROCEDURAL BACKGROUND

On Februay 29, 2016, Damaris Santos Arrieta and Gustavo Querales Salcedo, in
representation of their minor son GQi&d an amendedomplaint against Hospital Del Maestro,
Inc. ("HDM”) andDr. Fdix Vill ar. ECF No. 19The complaint allegesnter alia, thatMs. Santos
wasthe patient oDr. Villar from whom she received prenatal caed that DrVillar and HDM
departed from the applicable standard of medical care during the prenatedrydednd post
delivery phases of GQS.

After noting that plaintiff had already announced and produced their medicaiseapé
their reports, on August 23, 2016, the coset various deadlines, including, among others
September 26, 2016 for plaintiff to produce the expert report and expert witness disabsures
life care planner; October 28, 2016 for defendants to produce their expert reports ahd exper
witness disclogres; December 2, 2016 for the discovery phase of the case to coaoldidanuary
17, 201 7for the filing of dispositive motions. ECF No. 3lhis schedule was modified allow
the deéndants until December 30, 20tGproduce life care planner DridRard Katz’'s expert

report, until February 14, 2017 for motions for summary judgment and motionduderspert
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testimony(or Daubertmotions)to be filed, and until April 14, 2017, for the joint proposed pretrial
order to be filed. ECF No. 3%he schedule was once aganodified, upon the parties’ request,

to allow Dr. Richard Katz until March 27, 2017, to produce his expert report, until April 14, 2017
for the filing of motions for summary judgment, and until April 28, 2017 to file the joint proposed
pretrial order. EE No. 41.

No motiors for summary judgmenwere filed but on May 1, 2017, the parties filed the
joint proposed pretrial memorandum. ECF No. 42. A pretrial and settlement conferesnbeld
on June 27, 2017, allowing until August 30, 201 7therfiling of motionsn limine. ECF No. 47.
Nobodyat the pretrial and settlement conferenoentionedhat they intended to file Baubert
motion or a motion to exclude expert testimony. The deadline to dgsied on February 14,
2017. In factno such motion was even filed by the summary judgment motion deadline of April
14, 2017.

On August 30, 201 Hefendantdiled what they titled as “Motion in Limine to Partially
Exclude all Testimony at Trial by Dr. Carol@rawfordas an Expert in the Particular Area of
Autism Spectrum Disorders and/or RequestdaDaubert Evidentiary HearifigECF No. 57.
Nowhere in this motion didefendants seek to preclude Dr. Crawford from testifying ahlbut
kinds ofbrain damage or injury; it waecused on autismAlso on said datdefendants filed a
“Motion in Limine to Preclude Causation Opinion Regarding Autism Spectrum Drsardethe
Alternative, Request for a Daubert HearihgzCF No. 59.0nce again, this motion focused
“autism spectrum disorder”; itidinot seek to preclude evidence of other types of brain injury or
damage.

On August 30, 201 defendants filed anothenotion,which they titled “Motion in Limine

to Exclude Testimony of Dr. Carolyn Crawford as to All Opinions not Included iirDdposition



Testmony.” ECF No. 58This motion made two requests that were not necessarily consistent with
one another. First, defendants moved “for an order that Dr. Carolyn Crawford onlynbteguer

to testify as to those opinions and conclusions testified to iddpesition taken on September

26, 2016.”Id. at Y2 (emphasis added). another portion of the motion, howevelefendants

requested that Dr. Crawford “be precluded to testify with regards to any opiniomended in

her report and deposition testny....” Id. at §4. Dr. Crawford’s expert report does not make any

explicit mention of brain injty or brain damage. ECF No. &7 At her deposition, however, she
did testify about brain injury or damage earious occasions. ECF No.-#7 at 69, 81, 83The
court deniedhis motionwithout prejudice, noting the following:

Co-defendants Felix Villaand Hospital del Maestro, Inc. fail to specify which are

the "new opinions" from Dr. Carolyn Crawford that they wish to have excluded a
trial. Furthermore, the motion is ambiguous as to whether said defendants are
seeking to exclude those portions of Drawford's deposition testimony that go
beyond the scope of her expert report, or only any trial testimony thabepesd

her deposition testimony, regardless of whether said deposition testimeegesc

the matters addressed in her expert report. iAiremum, this motion should have
indicated with specificity: (1) which portions of her deposition testimony (with
citations to transcript page numbers and lines) defendants wish to strike on the basis
of Dr. Crawford exceeding the scope of her expert nte@) which matters
plaintiffs have announced in the joint proposed pretrial order (with citation to
docket number, page number, and section) with respect to Dr. Crawford's testimony
at trial that exceed the scope of her expert report; (3) why plamiiEged failure

to comply with FRCP 26(a)(2)(B) was neither substantially justified nonless;

(4) why lesser sanctions than preclusion are not viable; (5) and whether defendants’
expert reports were produced before or after Dr. Crawford was de|Se=@ay

v. Stonebridge Life Ins660 F.3d 58, 62 (1st Cir. 2011).

ECF No. 87. @fendants nevdiled a new motion in compliance with the court’s directives.
Defendants filed yet another motion on August 30, 20&duesting that thahe following
termsnot bementioned at trial: “hypoxiesschemia, seizures, febrile seizures or cerebral palsy.”

ECF No. 60.Nowhere in this motiorid defendants requesiiat the terms “brain damage” or

“brain injury” not be mentionedt trial. Plaintiff filed a response to #flese motiongn limine on



November 13, 2017 ECF No. 710n November 28, 2017, defendants replied to this oppositi
and for the firstime requestedhatuse ofthe term “brain injury” not be allowed atdl, a request
that had not been made in their original motion. ECF No. 74 at¥, 10.

A Dauberthearing was held on June 19, 20E8F No. 99As a result of this hearing, the
court reached the following conclusions: “Since Dr. Crawford’'s expert repodievoid of
information in regards to autism, autism spectrum disorder, or autistic like behshe is
precluded from testifying in regards to her opinion about plaintiff's autisnsnawgpectrum
disorder, or autism like behavior at trial.” ECF No. 18214. In reaching this decision, the court
added:

Plaintiff will not be deeply prejudiced by thidecision, as at the hearing

Dr. Crawford noted how Plaintiff does not only have a histofautistic like

behaviors but “he also has ADHD. He also hasomionpairment. He also has a

history of convulsions. He has developmental delay. He has many differestsaspe

of brain injury and brain dysfunction, not just autistic behavior . . . . He has

persistent motor disabilities . . . which are not related to autism. He has, on

examination, a persistent tonic neck reflex, which is usually an indication of brai
injury and it has inhibited his motor development. He is now receiving physical
therapy b/c of motor problems and gait problems and ataxia. Heshuaen
evidence of hypotonia, low muscle tone, which is not, this is not pure autism.”

Id. at 5. Defendants did not request reconsideration of the sod#tisioneven though brain

injury is not mentioned in Dr. Crawford’s expert report, althowgbasmentioned to some degree

ather depositionAfter all, their motionsn liminerequesting ®auberthearing (ECF Nos. 57, 59)

were limited in scope to the condition of autism.

L In another twist in the evenpsior to the trial on May 31, 2018jefendants filed a motion objecting to plaintiff's
use at trial of an expert that they had aohouncedDr. Jason James. ECF No. 80. Plaintiff produced Dr. James'’s
expert report on May 23, 2018l. Plaintiff explaing that their original expert, DHoward Cohn, had become
unavailable to testify due to health reasons detailed on the ré&®FdNo. 82. After giving all parties an
opportunity to be heard, the court allowed Dr. James tditutesor Dr. Cohn, givinglefendants bothra

opporturity to depose Dr. Jamesd to amad their expert witness reports in light of Dr. Jarsesport and
deposition. ECF No. 101.
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Further thecourt also issued an order precluding the uséetérm“cerebral palsyat
trial, but allowing the mention of “hypoxiachemia seizure, and febrile seizure&CF No. 103.
This ruling was based on defendants’ original motion (ECF No. 60) which dicegoéstthe
preclusion of the term “brain injufyyand not on their reply, which didention thigerm. ECF No.
74. Defendants never requested reconsidematif the court’s ordemwhich made no mention of
the term “brain injury.”

On July 26, 2018defendants filed yet another motionlimine to preclude the testimony

of expert witness Gerri Pennachio, a vocational rehabilitation consultainedy plaintiff. ECF

No. 109. Plaintiff filed a response in opposition to this motion on July 31, 2018. ECF No. 111. On

August 6, 2018, the court, while imposing sanctions on defendants due to the untimeliness of their

motion,granted thenotionin limine and precluded Ms. Penrfac from testifying at triglstating,
among other reasons, the following:

A plain reading of Ms. Pennachio’s life care plan (ECF No-2$hows that there

is no readily apparent way in which to subdivide the plam éxjpenses related to
autism and expenses not related to autism. Plaintiff's condition of autism is an
integral part of the life care plan and cannot be simply extracted. In faat, whe
considering the pages of the report, the word “autism” appears orytofetite
twentytwo pagesSeeECF No. 1092. Some examples of the use of the term
“autism” in the report are: “The Patient is being discharged at parent requeest si
parent is putting child in a school for children with Autisnid’! at 2. “He is
attendirg the Academy for Autism, attending from 9:00 a.m. to 3:00 p.m. daily,
August to June.ld. at 4. In regards to behavior therapist, “[a]ccording to the
American Academy of Pediatrics and the National Research council, behavior and
communication approaches help children with autism and provide structure,
direction, and organization]d. at 10. For respite care, “[m]any parents of adults
with autism are so busy dealing with the deyday care of their loves ones, or are
under so much stress dealing with éxéreme demands of parenting, that they have
not planned for their children’s futuredd. at 16. In regards to special education,
“Gustavo is attending a specialized private Academy specifically for histmondi
Public schools are unable to offer him the specialized education. The Academy for
Autism presently serves 47 school-age students at a new facility in Sdatia Or

Id. at 19. Moreover, when considering the life care plan, it is not possible to
determine if the plaintiff's needs are attributed to his autism exclusively, oy if an
of his other conditions would require the same expenditures. For example, it is



unclear whether Plaintiff needs occupational therapy services and speegly ther

because of his autism, one of his other conditions, or a combination ofdbath.

11. In sum, the alternative of having Ms. Pennachio’s testimony admitted only in

part is not viable because her report does not shed light on which portions of the

life care plan are based only on rautismrelated conditions. Thus, Ms. Pennachio

will be precluded from testifying.

ECF No. 113, at 3, 4.

On that very same dathe trial was scheduled to begin. Various issues, however, arose
outside of the presence of the jury. First, plaintiff announced that he had reachieireesetvith
co-defendant Dr. Villar. The settlement, which entailed a minor plaintiff, yepsoaed by the
court ECF No. 128. Therefore, the claims in the complaint against Dr. Villar and his ingreer
dismissed with prejudicéd.

Plaintiff thenunexpectedly annaceal for the first time that hevanted to introducéhe
results ofsome genetic tests at tridlhe defense vigorously objected. The court sustained the
defendants’ olgction as th@enetic testhadbeenuntimely announced on the first day of trial.

Plaintiff then proceeded toform that they would call Dr. Richard T. Katz, defendant’s
expert witnes®n life care planningto testify in plaintiff's case in chief on the issue of damages.
The defense objected, stating, among other matters, that they did not intend to cailk D light
of the courts ruling precluding Ms. Pennacchio from testifying at tridlaintiff, however,
correctly replied that the joint proposed pretrial memorandum explicitly stadesRbaintiff
reserves the right to use as his own any expert withess announced by defeBd#ntdd. 42 at
1 Xl, A, 4. Taking into account that defendants had not requested in their mmdfimime that in
the event that the motion was granted, Dr. Katwibedrawn from the list of potential witnesses

at trial (ECF No. 109), the court did not preclysdaintiff from calling Dr. Katz as a witness. The

court putHDM on noticethat failure to make Dr. Katz available could result in an adveis&ng



witnessinstruction to the jury. Under those circumstances, HDMexte call Dr. Katz during its
case in chief, allowing plaintiff an opportunity to crassamine him.

A jury trial was held, resulting ia verdict for plaintiff, which foundby a preponderance
of the evidence that both HDM and Dr. Villzad departed from the standard of acceptable medical
care during the treatment of GQS, that said departure was the factor that sbasiypcaused
GQS to be injured, and that 70% of the damages that resulted from said negliggace w
attributable to HDMand 30% to Dr. Villar.ECF No. 146.Further the jury found by a
preponderance of the evidence that the following sums would compensate GQS for thesdamage
suffered as a result of the departure from the standard of acceptable maaic&661,000 for
physical injuries; $1,209,000 for pain and suffering; and $3,088,968 for future exgdrfses.

Pending before the court are HDM’s motion for judgment as a matter of law XIBCF
158) and motion for new trial or in the alternative, remittitur (ECF No. 188intiff's responses
in opposition (ECF Nos. 166-167), and HDM's replies to said responses (ECF Nos. 170-171). On
August 23, 2019, the transcripts of the jury trial were made available to the coufidsCES3
89.

Il HDM’ SMOTION FOR JUDGMENT AS A MATTER OF L Aw UNDER FRCP 50(B)

A. Arguments Raised

In the pending motion, Defendant argues that judgment as a matter of law should lak grante
becauseplaintiff failed to prove thathere was a causal link between its negligence and £QS’
brain damagesno evidence of brain damage presented at trial. ECF No. 158H&N.also

argues that plaintiffailed to prove thathere was a causal link betweld®M’s negligence and

2 At a charging conference the parties were granted until August 10, @0tigftthe ssue of whether damages fo
lostincome should be allowed in this case. ECF No. 137. The parties filed th@memts on the mattby said
date. ECF Nos. 13536. On August 14, 2018, the court granted defendant’s respeddhg to bar recovery for lost
income. ECF No. 141.



GQSs autism spectrum disorddd. Plaintiffs subsequently filed a response in opposition. ECF
No. 166. Defendant filed a reply to plaintiff's response. ECF No. 170.

B. Legal Standard

Pursuant to Rule 50(a) of the Federal Rules of Civil Procedure, if a parbebadully
heard on an issue during a jury trial, an opposing party may file a motiardfpnent as a matter

of law at any time before the case is submitted to the jGignzdez-Bermidez v. Abbott Labs.

PR Inc, 349 F. Supp. 3d 93 (D.P.R. 2018). Rule 50(b) provides that if the court does not grant the
motion, a party may renew a motion for judgment as a matter of law no later than 28 datfeeafte
entry of judgment.Id. In ruling on the renewed motion, the court may allow judgment on the
verdict, order a new trial, alirect the entry of judgment as a matter of ldd.

A motion for judgnent as a matter of law may be granted only when there is no legally
sufficient evidentiary basis for a reasonable jury to find for themowing party. _Negron v.
Rivera 433 F. Supp. 2d 204, 212 (D.P.R. 2006). “Courts may only grant a judgment coiniggave
a jury’s determination when the evidence points so strongly and overwhelmingly in faher of
moving party that no reasonable jury could have returned a verdict adverse to that [ghrty.”

(quoting Marcano Rivera v. Turabo Med. Ctr. P’shil5 F.3d162, 168 (1st Cir2005)). In

evaluating the evidence, the court “may not assess the credibility elsa@s, evaluate the weight
of the evidence or resolve conflicts in testimony, but must view all facts asonable inferences

therefrom in the lightnost favorable to the nemovant.” 1d. (QuotingDavet v. Maccaroned73

F.2d 22, 28 (1st Cir. 1992)).
C. Analysis
Defendantontendghat Plaintiffs failed to prove that there was a causal link between its

negligence anGQSs brain damage becautere was no evidence of brain dampgesented at



trial. This assertionis simply incorrectOn August 8, 2018, Dr. Crawford testified extensively

about GQS’s brain damage, as described in depth below:

e Dr. Crawford testified that GQS had tremors, whicasvan indication that his central
nervous system was not functioning normally.
A. Let me look. | saw tremors on one of the pages. Yeat is tremors. There
something that is imprintedn top of the progress notes timadkes it a little
different. Sothat means that the baby isaking. It's an indication thahe
central nervous system is not functioning normally.

ECF No. 185, at 64.

e Dr. Crawford testified that GQS devekxpa hemorrhage in his brain, in the area around
one of the lateral ventricles. She also testified that this type of hemomusgeften occurs
as a result of hypoxia and/or ischemia, which is decreased blood flow.
Q. Where do you see this?
A. IVH is anintraventricular hemorrhage, grade oneh8btad —
Q. What is the brain bleed? What does that mean?
A. It means that he had leemorrhage in his brain, in the area around the
ventricle. There are four ventricles in thein. This would be a hemorrhage
around one of the laterakentricles.And these occur as result most often of
hypoxiaand/or ischemia, which is the decreased blood flow, not inadequate
blood flow . . . . And being a premature baby, when those kind of things happen,
premature babies carregulate blood flow to the brain well. They have an
inadequate or reduced ability to regulate cerebral, which means brain, blood
flow. And whenyou get a pneumothorax, that's a condition that drops the
oxygen down and also creatgsessure diffeences ad contributes to
inadequate blood flow to the brain.

Id. at 67-68.
e Dr. Crawford testified thgbremature babies cannagulate blood flow to the brain well,
and that an effect of not having enough flow to the brain can be brain damage.

Q. What can- what can the effect be of not having enotighv to the brain?



A. Brain damage.
Id. at 68.
Dr. Crawfordtestified thatlie problem with not being able to circulate blood is that one of
the most fragile areas ime body is the brain and that GQS’s nervous system was not

behaving normally.
Q. The last thing you mentioned was the delay in medication.

A. Yes ... He also-- because of the problenwith oxygen, théeart muscle
wasrt working wedl. And the heart is what pumps the blood and givesurs

blood pressure. So his blopdessure was low, and he hadget some extra

fluid and some medicine for five days to help his blood pressure corse up
that he could have a normal blood pressure. The problemnetthhaving
enough oxygen, and not having a good blood pressure to circulate the blood, is
tha one of the most fragile areasthe body is the brain . . And we have

some indication in the recadthat hisnervous system was not behayin
normally. He had some shakes, some tremors, ancatiepime abnormal
muscle tone, which tells you that the brain had been affected. Now, subsequent
-- and he also suffered a bleedyaanorrhage in his brain, most likely from the
combination of being a premature baby awd having adequate oxygen and
blood flow. Okay. So he had number of problems that letm eventually an
expression of the injury to his brain.

Id. at 76-78.
Dr. Crawfod testifiedin unequivocal termthat GQS suffered brain damage:

Q. In your opinion, within a reasonable degree of na&diertainty, how would
you diagnose Gustavo’s condition? What would you diagnose it as?

A. | would diagnose it asrbin damage, as a result of the combined effect of
prematurityand of lack of adequate oxygen and blood flow to his brain, so that
functiondly his brain isdamaged.

Q. And within a reasonable degree of medical certathst, is what caused his
presentcondition, correct?

A. Yes.

Id. at 93.
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e AlthoughDr. Crawfordconceded that GQS’s medical records did not contain a diagnosis
of brain damage, shaarified why she believethere was brain damage

Q. Doctor, let me jusstop you for a second. What I'm asking, | might not have
beenclear, what I'm asking is wherr either record, in Host Del Maestro

or in the Centro Medico, Puerto Rico Medical Center, does a doctotlssite
Gustavo suffered from brain injury or brain damage?

A. It’'s not stated as such . . . . It's like seeing the word cyanosis. We know that
when you see cyanosis, ttahypoxia.When you see tremors é@imncreased
muscle tone, that's abnormal braithats an abnormal brain status.

Id. at 101-102.

Q. How much information does the hospital have when thisgharge the-
when they discharge a baby?

A. It depends on how many tests have been done and howtgoeximination
is. You know, smetimes testing that whow brain damage is not done in the
newborn periodSometimes it doednshow up until later on.

Q. Was it done here?
A. No.
Id. at 106.
e Dr. Crawford testifiedaboutthe significance of the delay in taking GQS to an intensive
care unit and its effect on his brain.

Q. How dangerous were those 28 minutes before lieangferred to the ICU
for that baby?

A. It was a very significant time, because he was pre@matis lungs were
immature.He wasn’t getting oxygen to himain, b his body and to hisings.
And the lungs are wherne surfactant is made. Anflthere’s inadequate
oxygen to the lungs, and then inadequate blood flow or low blood pressure, then
the cells that mke the surfactant are damaged. So it increased thetgefer
his respiratory distress. It increased the need for respiratory supplora wi
hundred percent oxygen and pressure. The CPAP is pregsudethis
combination of high oxygen pressure, immature luingggequate surfactant
from the lungs being damaged and getting enough surfactant went on to
contribute to getting @neumothorax. It includes comprised his oxygen, his
blood flow to the brain.

11



Id. at 107.

As described abovePlaintiff did present evidence of brain damage at.®rialthough
HDM introduced evidencat trial that puDr. Crawford’s testimonynto question(e.g., that the
brain hemorrhage wabké least severe category of otteat GQS Apgar score, though initially
low, eventully increased to a normal levahat the anesthesiologist is trained to “resuscitate”
patientghat need oxygen and thus that tle®natologiss absence was inconsequentibht GQS
was discharged from Centro Médico, where he had been transferred to, having resolved most of
his conditons without being prescribededicdions to take home, etc.), it wéw the jury, and
not the court, to decide what credibility and weight, if anygite Dr. Crawford’s testimony and
the remaining evidence introduced at trial. In sameasonable juryoald have found that GQS
suffered from brain damages a result of HDM’s departures from the applicable standard of
medical care

Defendant raisesvo arguments in its reply to plaintiffgpposition that were not in its

original motion for judgment asmatter of law Hospitalscan beheldliable if they arecareless or

3 As previously discussed, while Dr. Crawford did discuss brain damage depesition testimony (ECF No. &7

at 69, 81, 83), she made no mention of it in her expert report (ECF M&). Tdefendants filed motiorig limine
seeking to preclude 1) Dr. Crawford from testifying aboutsautspectrum disorder (ECF No. 57), 2) testimony
regarding causation for autism spectrum disorder (ECF No. 59), anch8pmef hypoxiaischemia, seizure, febrile
seizures, or cerebral paldg@F No. 60). The court preclud&)iDr. Crawford from testifying about autism spectrum
disorder 2) testimony regarding causation for autism spectrum disordeB)andntion of cerebral palsy. ECF Nos.
102-103. Inits opinion and order regarding Defanis’ request to preclude mention of certain terms, the court noted
that Defendants’ reply to Plaintiffs’ opposition attempted to changetire that should be precluded to include brain
injury, but stated that Defendants’ request would be limited ttethes addressed in the original motiahimine and

at theDauberthearing. ECF No. 103. Defendants also filed a matidimine seeking to preclude all opinions not
included in Dr. Crawford’s expert report and deposition testimony. ECF Na.fs8court denied the motionthout
prejudice requiring defendants, among other things, to be more specific. ECE&/Nget defendants did natubmit

a motion in compliance with the court’s ordat trial, after Dr. Crawford had already testified exterpabout brain
damage, HDMbbjectedto hertestimonywhen she was in the process of drawing a diagram of thedirdhre lasis

of her expert report, an objection theds sustained. ECF No. 185, at 648, 7784, 93. HoweverDr. Crawford
continued testifying about brain damage after the court sudtélieobjectiorraised whileshewas making the
drawing and HDMdid not object againld. at 102-107. Furthermore, HDMoes not raise an argument basethen
scope ofDr. Crawfords expert report in the motion for judgment as a matter opkwding before the court. ECF
No. 158.
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imprudent in selecting physicians and gragthem privileges, if they doot require physicians
to keep abreast througitofessional adancement studies, if they fad adequately monitor the
work of physicians, or if thegllow physicians who repeatedly incur in malpract@eontinue

using their facilities.Marquez Vegar. Martinez Rosado, 1985 WL 301900 (P.R. May 15, 1985).

HDM argues that Plaintifflid not prove that it failed to carefully select its physicians, that those
physicians did not stay up to date with gtendards of medical carer thatthose the physicians
had a record of committing malpracticECF No. 170, at 3. However, there vaasple evidence
of independenéacts of negligencey HDM presented at trighs reflected in thtestimonies of both
Dr. James and Dr. Crawford.

e Dr. James on thigming of the cesarean section:

A: | felt that this patient was admitted for a scheduled cesarean section, and
upon admission, the nursing staff, by standard, would take a history of the
patient, find out her history, her due date, the reason for admission, and find out
significant issues regarding her past obstetrical history. And | felthtbige was

ample opportunity for the hospital staff, nursing staff to be aware that this
patient was scheduled inappropriately for a cesarean section, csigtiifi
before her due date. In fact, in the f/gem period, which is outside of the
standard of care. In fact, the patient was admitted on one day for a cesarean
section, and it was delayed until the following day because the patient had eaten,
so they decided to postpone the case to the following morning. So there was
probably several shifts of nurses who met the patient, took a history and were
able to review the chart. And when they had found that this patient was being
scheduled at prior to 36 weeks gestation, they should have intervened on behalf
of the patient to determine why this patient was being scheduled for cesarean
section so early in the pregnancy, and addressed with a physician or activated
their chain of command in order to ensure that ffg@priate management is
being employed.

ECF No. 185, at 17, 18.
Q: Why was the baby delivered early?
A: To be honest, | don’t know. | don’t understand the rationale behind choosing
to deliver a patient electively, meaning without a medical indicaBatient

wasn’t in labor. The baby wasn't in distress. There was no significadical
complications or reason to deliver this baby at such an early gestational age.

13



Id. at 2223.

Dr.

Dr.

Id.

Crawford on the HDM's chain of command:

Q: Was the chain of command activated here?
A: No.

Q: Should it have been?

A: Yes.

. at 55.

James on the absence of personnel:

| also felt that there was a deviation from care, that the operating room staff
allowed the cesarean section to begin befiargng all the necessary personnel

in the room. Specifically, that the neonatologist who would be there to care for
the baby, especially in the case where the baby was going to be born
significantly early, should have been present at the beginning ohslee c

.at 18.

So certainly while they [anesthesiologists] have experience in dealing with
respiratory emergencies, | believe the neonatologist would have been better
equipped to handle this baby’s emergency.

. at 37.

Q: And the @termination to actually do and start the cesarean section before
the arrival of the neonatologist was Dr. Villar's choice as a surgeon in tlis cas
is that correct?

A: Well, | believe that this is a team approach. Dr. Villar is the surgeon, but
he’s notthe only deciding factor of when the surgery begins... I think that the

decision of when to start the surgery itself is a joint decision between the
physician, anesthesia, neonatology and operating room staff.

at 3233.

Dr. Crawford on the absence of personnel:

Well, first of all, they shouldn’t have started it [thes@ction] without the
neonatologist being there.
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Id. at 52.

A: ... [T]he requirement for any hospital that’s delivering babies is that there
be at least one person ag¢tthelivery that is assigned only to the baby. And that
comes from the guidelines for perinatal care, which are universal throughout
the country.

Q: Is that professional who is that professional supposed to be?

A: That person can be a neonatal nurse practitioner. It can be a pedidtrician.
can be a neonatologist. But that person has to be there. That person was not
there. The neonatologist was not there. And the phone was bywken. they

tried to phone-to callthe neonatal intensive care nursery to get the pediatrician
—to get the neonatologist to the delivery room as soon as possible, the couldn’t
reach them because the phone was broken.

Q: How do you know that?

A: It's in the records. The OR supervisor had to personally go to the nursery,
grab the neonatologist and bring them back into the operating room.

Id. at 5152.

Dr.

Crawford orthe delay in sending GQS to the intensive care unit:

A: He needs to go to the intensive care nursery, but he didn’'t. They sent him to
the regular nursery. So what happens there? He gets blue. And he doesn't get
just a little blue. He gets blue all over. Central, meaning throughout the body,
the tongue, the lips, the hands, the feet, the fact, the chest, blue.

Q: Why does he get blue?

A: Because he doesn’'t have enough oxygen. So the nurse in the regular nursery
should have said, why are you giving me this baby for? He doesn’t belong here.
Get him out of here. Get him to the neonatal intensive care unit. But stie did

So the baby get there [in the regular nursery], gets in more trouble.

Id. at 5253.

Dr.

Crawford on the need to give GQS surfactant:
Q: Was this done here?

A: Well, it wasn’t done for six hours. So his lungs get worse, and then when
they finally give him the drug, they don’t give him enough... According to the
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baby’s weight, he needed 12 mls of surfactant going down his lungs. They only
gave him eight.

Id. at 54.
e Dr. James on the sharedpessibilityof HDM and Dr. Villar.
The doctor brought the patient to the hospital, and so now the care of the patient
is the responsibility of both the physician as well as the hospital. And the
hospital had an opportunity to evaluate the patient, review the prenatal records
and determine the reason that that patient was admitted and scheduled for
surgery.
Id. at 25.
Secondthe defendant argues thiie jury should have considerduat Dr. Villar was
Ms. Santos Arrieta’s private physician, that they setdedivery date together, that Ms. Santos
Arrieta was not new to childbirth, and that she had training as a nurse and sacdhicalian. ECF
No. 170, at 2.However, a reasonable jury could have found that despitéHibig, wasnegligent
in its own rightdue to the evidence of its breacheghsd standard of acceptable medical care
presented at trial.
Therefore, HDM’s arguments that judgment as a matter of law should éreckin its
favor becauséa) there is no evidence of brain injury or damage, (b) there is no evidence of a
causal link between HDM'’s departure of the applicable medical standard of caraiardhbomage
or injury, (c) GQS’s mother was Dr. Villar’s private patient, #djthat there is no evidence of
HDM's failure to properly select ansupervise physicians with privileges to perform surgery in
its facilities, are unpersuasiveidhgment as a matter of law on those grounds is not warrdited.
analysis, however, does not end here.
Defendant alsargues that its motion for judgment as a evatif law shold be granted

because Plaintiffailed to prove that there was a causal link between its negligence @8d

autism spectrum disordeht first glance, it would appear that HDM’'s argument is superfluous
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because the countad, prior to trigldetermined as a result of tBauberthearing that Dr. Crawford

was “precluded from testifying in regards to her opinion about plaintiff's autistisaspectrum
disorder, or autism like behavior at trial.” ECF No. 102 at 14. Since no other expedswitag
going to testify about any causal link between HDM’s departures of the ddasfdaedical care
and GQS'’s autism, plaintifivas precluded from introducing evideratetrial to prove thathere
was such causal link

As a corollary of plaintiff being unable to present any evidence of liabilityusaten on
matters related to GQS’s autism (due to the court’s ruling Dasberthearing), plaintiff could
also not seek damages for GQS’s autism. At trial, however, plaintiff insistediog €al Richard
Katz to testify abouGQS’s prospective expensés discussed above in the procedural history of
this case, BM did not want to call to testify the life care planner that they had retainetub
plaintiff's life care planner, Gerri Pennachis. Pennachio was excluded fromhintiff's
witnesses at trial because lexpert report wagextricably intertwined with GQS’s autism. To
avoid an adverse instruction to the jury, however, defendant reluctantly called tBriokthe
stand, not without first stating its objections.

A cursory review oDr. Katz’sexpert reporinitially suggests that it is nas deeply linked
to GQS’s autism as Ms. Pennacki@xpert report. After examinirige trial record, however, the
court has reconsidered its position. For example,

Q: Okay. Dr. Katz, when yoprepared the life care plan in this particular case, how
did you go about it?

A: Sure. So what you do first is you say | would like to see the medicaldsgcor
because there’'s so much to learn there. So | read the medical record. | see we have
a boy who's in school for autism.

ECF No. 189, at 46.
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Q: Okay. According to the medical records you reviewed, what condition or
conditions have been diagnosed and you had to consider to render your life care
plan?

A: The predominant diagnosis that’s in the chart is one of autism.

Q: Is there any other condition or diagnosis that you were able to see iadltaim
records that you reviewed?

A: | don’t think so, no.
Id. at 51.

A: ... [l]tis true that what | do is look at the diagnosis, because thathedesvith
life expectancy, se | understand that Gustavo has received a diagnosis of autism.

Id. at 79.

In fact, one of plaintiff's lawyers admitted that GQS’s diagnosis of autissmusad “to
determine his life expectancy, if you read theorgpn page 26.Id. at 11. Life expectancy is an
important component of any life care plan budgeting future expenses. Obviously, the longe
somebodys expected to live, the greater the forecast expensestaus, Dr. Katz’'s opinion that
GQS is epected to live up to age 62 is premiseas admitted by him and plaintiff's legal
representation- on his autism. It is cleathen, that Dr. Katz’s opinion suffers from the same
vulnerability that prompted the exclusion of Ms. Pennash@stimony, thas, “there is no readily
apparent way in which to subdivide the plan into expenses related to autism and expenses not
related to autism. Plaintiff’'s condition of autism is an integral part of the life carepthcannot
be simply extractetl. ECF No. 113at 34. Under these circumstances, Dr. Katz’s testimony
should have been disallowed alternativelythe jury should have been instructed to disregard it.

Dr. Katz was calledo address only the matter of future expenses. Nobodyesigged

about any dollar amounts incurred in expenses for GQS’sAtngal, Dr. Katz estimated future
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expenses to be $3,634,080. ECF No.-15The jury, however, awarded $3,088,968 for future
expensesDetermining how the jury reached this sum is not rocket sci@hc&atz testified that
at the time of the trial, GQS was nine years old, almost&€f. No. 189, at 67. Nine years is
approximately 14.5% of 62, the number of years that Dr. Katz expects GQS @Qi8ehowever,
was almost ten, so thary applied a 15% discount to Dr. Kaszstimated future expenses of
$3,634,080, taking into account the number of yésas GQS hadlready lived, resulting in a
figure of $3,088,968 for future expenskss evident that the jury relieon Dr.KatZ's testimony
to reachthe sum of $3,088,968:s previously discussed, however, Dr. Katz's opinion and analysis
wascontingent on the life expectancy that he calculated based &is@Qtism. The couhad
already determineithat GQS was not entitled to damages due to his condition of autism. Therefore,
as a matter of law, the portion of the jury’s verdict on future expenses, namely $3,088,968, cannot
stand.

Dr. Katz did testify at trial that “it’s not the diagnosis. It's theficit they’re looking up.”
Id. at 55. But his own words soon became a slippery slope. At anotherhmadmitted that he
“won’t say the diagnosis is unimportant..ld. at 54. Then he acknowledged that “the diagnosis
helps”.1d. at 55.Finally, he testified thaltit is true that what | do is look at the diagnosis, because
that does help with life expectancy, sd understand that Gustavo has received a diagnosis of
autism” Id. at 79.In making this analysis, the court is not attemgtio assess the credibility of
Dr. Katz’s testimony or what weightshould be given. Dr. Katz’s words are being scrutinized to
underscore the fact thaistopinion of future expenses was inextricably intdwined with GQS’s
autism asVis. Pennachio’s»eluded testimony.

For the foregoing reasons, HDM’ motion for judgment as a matter of law ANGRD

IN PART AND DENIED IN PART. It is granted only to the extent that theiporof the verdict
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regarding future of expenses for the sum of $3,088,968 msg#t and vacated. The remaining
portions of the verdict, which are unrelated to Dr. Katz's testimony regafdtinge expenses,
remain valid.
1. MOTION FOR NEW TRIAL

A. Arguments Raised

Also pending before the court DM’s motion for a new trial pursuant teéeral Rule of
Civil Procedure 59(a). ECF No. 159. In the pending motii»iyl argues that a new trial should
be granted because Dr. Richard Katz was permitted to testify as to GQ&sijpenses, despite
the fact that his expert report was premise@Q6’s diagnosis of autism spectrum disorder, and
the court precluded testimony regarding causaf@ynautism spectrum disordeld. at 3-5.
Defendant also argues that 1) the verdict was against the clear weight\atidrece because GQS
was never diagosed with brain damage and 2) a new trial should be granted because the
percentage of GQS’s damages attributable to its negligence cexvesd that attributable to
Dr. Villar's negligence.ld. at 2, 6.Plaintiff subsequently filed a responseoppasition. ECF No.
167. HDM filed a reply to plaintiffsesponse. ECF No. 171. Defendant raises an argument in
its reply that was not in its original motion: that plaintdffl not prove that it failed to carefully
select its physicians, that thoseypicians did not stay up to date with $tandards of medical
care or that thoséhe physicians had committeaalpractice.ld. at 6.

B. Legal Standard

After a jury trial, Federal Rule of Civil Procedure 59(a) allows for a new“toalany of
the reasons for which new trials have heretofore been granted in an adiwnratdderal court.”
A new trial should not be ordered merely because the trigejdsagrees with the ultimate result

or because a different verdict may have been equally supportable. Jennings v. Jones, 587 F.3d

20



430, 436 (1st Cir. 2009). “[R]ather, the trial judge may set aside a jury’s verdict tvlpifshe
believes that the dcome is against the clear weight of the evidence such that upholding the verdict

will result in a miscarriage of justice.Conway v. Electro Switch Corp., 825 F.2d 593, 599 (1st

Cir. 1987).

C. Analysis

HDM asks for a new trial due to the fact that Dr. Kattified at trial. Tie court has already
discussed the reasomsy HDM is correctthat Dr. Katz should not have testified. However,
Dr. KatZ's testimony did not concer®QS’s physical injties or pain and suffering. DKatz’s
testimony wasimited to addressig GQS’s futureexpenses. The court hdstermined that an
amended judgment should be entered as a matter of law vacating the jury’s awartdréo
expenses. Under these circumstances, there is no need to vacate thanjay’'sf$651,000 for
physical injuries an®1,209,000 for pain and suffering. Likewise, there is no need to hold a new
trial onfuture expenses, as nobody aside from Dr. Katz testified &lmouimuchGQS'’s future
expenss will be.

HDM also requests a new trial becal3®S was never diagnosed with brain damage
Ultimately, it wasfor the jury to weigh whether any testmy given at trial regardingossible
brain injury or damage deservexddit. Takinghe analysisiready made regarding Dr. Crawford’s
testimony on brain damag&o accountas well as othasonflicting evidence HDM'’s request for
a new trial on this basis is untenable.

HDM’s new trial motion also arguethat sucha remedyshould be grantedesause the
percentage of GQS’s damages attributable to its negligence cexvesd that attributable to
Dr. Villar's negligenceHDM doesnot cite any legal authiby supportinghis propositionHDM

also did not suggest at the charging conference, wlisl®issing the proposed jury instructions
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and verdict form, that somehow the percentageattributable negligence had be cappean
these grounds. To the extent that HDM is arguing that the weight of the evidesceadgustify
a 70% / 30%split between itand Dr. Villar as allocated by thery in the verdict form, that was
the jury’s province and the court does not find that the jury’s determination should be overridden.

Finally, HDM repeats the same argument that it raieedis motion for judgment as a
matter of law, specificallythatplaintiff did not prove that it failed to carefully select its physicians,
that those physicians did not stay up to date withstaedards of medical carer that thos¢he
physicians had committethalpracticeAs discusseat lengthabove, plaintifintroducecevidence
at trial of the hospital staff's own negligencich as its failure to activate the chain of command,
its failure to have a neonatologist present in the operating room when the surgery began, a phone
system hat did not work when the neonatologist was sought, anghthecessargielay in placing
GQS in the intensive care unit immediately after he was. bt&nce, a new trial ought not to be
granted on this basis.

In sum, HDM’s motion for new trial is hereby DENIED.

IV.  MOTION FOR REMITTUR

Lastly, pending before the court ISDM’s motion for remittitur ECF No. 159. In the
motion, HDM argues that remittitur should be granted because “the award grossly exceeds the
amount that could reasonably have been awarded.” Id Pdaiitiff subsequently filed a response
in oppasition. ECF No. 167. HDM filed a reply to plaintiff's response. ECF No. 171.

“[A] district court has discretion to order a remittitur if such an action isaméed in light

of the evidence adduced at trialTrainor v. HEI Hosp LLC, 699 F.3d 19, 29 (1st Cir. 2012).

“Remittitur is a practice used in connection with civil cases tried by juryreblgeghe court may

grant the plaintiff an election to remit a stated portion of the amount awardadages, or submit
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to a new trial.” Van Blargan v. Willians Hosp. Corp., 759 F. Supp. 940, 944 (D.P.R. 1991). To

warrant remittitur, the award must exceed “any rational appraisal or estimhted#rmages that

could be based upon the evidence before Wbrtley v. Camplin 333 F.3d 284, 297 (1st Cir.

2003).

The courhas already concluded that as a matter oftla@portion of the verdict pertaining
to future expenses cannot stand. Therefore, the question boils down to whetheureshndititd
be granted regarding the jury’s award of $651,000 for physical injuries and $1,209,000 for pain
and suffering. The court is not persuaded that the jury’s award for physicatsnguni for pain
and sufferingexceed “any rational appraisal or estimate of the damages that could be based upon
the evidace before it."There was evidence presented at trial that GQS suffered substantial
injuries, pain, and suffering as a result of HDM’s departure from the ablaisndard of medical
care. Thus, the request for a remittitur is DENIED.

V. CONCLUSION

For the foregoing reasonslDM’s motion forjudgment as a matter of laiiZCF No.158)
is GRANTED IN PART AND DENIED IN PART. An amended judgment shall be enteradgak
into account the provisions of this opinion and ordd#dM’s motion for a new trial, or in the
alternative for remittitur (ECF No. 159)s DENIED.

IT IS SO ORDERED

In San Juan, Puerto Rico, this"™$ay ofAugust, 2019

s/Marcos E. Lopez
U.S. Magistrate Judge
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