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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

LUZ MELENDEZ COLON, et al,
Plaintiffs,

V. Civil No. 16-2853(BIM)

DR. JULIO ROSADO SANCHEZ, et al,
Defendants.

OPINION AND ORDER

Following a trial on the merits, the jury in this case returned a verdictsigifendant Dr.
JulioRosado SanchdzDr. Rosad®) on plaintiff Luz Melendez Colo(i Melendez”)andher son
Milton Ramos Melendés (*Ramos”)medical malpracticelaims brought under Article 18@hd
Article 1803 of the Civil Code of Puerto Rico. 31 L.P.R.A. 88 5141, Sit¥&ccordance with the
jury’s verdict, judgment was entered in favor of Melendez in the amount of $2@0GOA in
favor of Ramos in the amount of $46,00@for a totaljudgmentof $250,00000.Dkt. 175. Before
the court ar®r. Rosadbs Motion for Judgment as a Matter of Law and/or Alternative Motion for
a New Trial and/or for RemittityiDkt. 183, and Melendez amhmoss response)kt. 187 Dr.
Rosado replied. Dkt. 190.

Because | conclude that a reasonable jury could not have found that this céiseelyas
filed, DefendantsMotion for Judgment as a Matter of Law pursuanteskral Rule of Civil
Proceduré&0 isGRANTED.

BACKGROUND

The following facts are related in the light most favorable to the verdict.

Melendez is a seventyineyearold retired nurse who is now in the early stages of
Alzheimers. At some point in 2013, Melendez began to suffer Bexmereback pain. On August
20, 2013, Melendez and her husband visibedRosadts office. Melendez continued seeibDg
Rosadoand on February 15, 2014, she and Dr. Roda&tmssed plannedspinal surgery thdbr.
Rosadowould perform to relieve the pain in Melentedack. He performed the surgery on

February 25, 2014, bWelendez continued to experience paiterminio Ramos Melendezs
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other sontestified thatMelendeZs pain steadily increased to the point that she wosddeam of
pain’ Dkt. 1831 at 8:25 (Herminio Ramos trial transcripn March 25, 2014, Dr. Rosado
operated on Melendexz spine a second time. Melendeantinued to experience paiWwhen
Melendez was moved to a rehabilitation center in April, her pain remained & shigvcaused
her to scream and seentedlisorient her. Dkt. 183 at11:1-18(Herminio Ramos trial transcript)
Shesuffered complicationandwas hospitalized between June 10 and June 19, 2014, during which
time Dr. Rosadoevaluated her condition. He recommended a third surgery. Hermimmda
testifiedthat the family did not waridr. Rosaddo operate on Melendez a third tinkée testified,
“it was decided, the familgecided that she was not going to be treated bydtr anymore.
First because we had lost trust in thector and second, after two operations, her status was
contrary to what it should have been, to whaothieome should have beélkt. 1831 at52:21—
53:1 (Herminio Ramos trial transcript). The family came to this decision at somelpamgher
hospitalizationBy June 24, 2014, the family decided that Melendez would seek further treatment
in Atlanta, wherePlaintiff Ramos lives. Ramos told Dr. Rosaitiat he would need Melendez
medicalrecords fronDr. Rosado’s office in order toansfer his mother to Atlanta

Ramos senDr. Rosadseveral text message requests for the medical record in July, which
referred to his ongoing efforts to secure the records. Ramos stated that the toewn ddaanta
would need the records, but Dr. Rosadgecretary estimated it could take a year to produce them.
Ex. 2B; Ex. 5B; Ex. 6B. On July 11, 2014, Herminio Ramos and Melendez filed a complaint
againstDr. Rosadawith the Medical Disciplinary and Liceimg Board and made a request for the
medical recordsOn August 8 2014, they presented a complaint at the Court of First Instance in
San Juan, Puerto Rico. Ex. 7. The judge ordered a hearing, and Dr. Rosado’s attorre\theoug
medical record to the heing and gave it to Herminio Ramos on August 22, 20either
Melendez nor her family made any extrajudicial claim against Dr. Rosado.

Ramos moved his mother to Atlanta the following month fandd medical care for her
at the Emory Spine Centeéx.doctor referred them to neurosurgedn Daniel Refai, and they

were able to make an appointment for surgery to be performed in November 2014. Because of
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Melendezs health, they had to get preliminary clearances and missed the November appointment
Melendez ultimately received her third surgehys timefrom Dr. Refai on December 18, 2014.
Melendez began to recover after the surgery, and she no longer felt painrsals&tvehe could
not sleep. Dkt. 183 at26:13—-21(Melendez trial transcript). Within sweeks, she could walk
almost one milafter having not been able to walkkt. 178 atl1:15-18 Dr. Refaitrial transcript).
At her last posbperative appointment in November 20P%aintiffs andthar family askedDr.
Refaito review Melendezs medical records, which he had not needed to perform his operation.
Dr. Refaireceived English translations of the records in-820d6. He wrote a report summarizing
his findings dated September 21, 2016. The report criticized a naindecisions Dr. Rosadtad
made in the course of the two spinal surgeries he performktti@mdez

Melendez and Ramos filed suit against Dr. Rogadmedical malpractice on October 19,
2016.The parties went to triah March 2019. At the close ofd&ntiffs’ case Dr. Rosadanoved
for judgment as a matter of law. The motion wasen under advisemeat that timeDr. Rosado
renewed the motioafter the close of evidence, and the motion was held in abey&Emegury
returned a verdict findin®r. Rosadoliable for medical malpractice and not liable for a breach of
informed consent laws. The jury awarded Melendez $204,000 and Ramos $46,000 for a total of
$250,000Pursuant to the partiestipulation, defendant SIMED is liable for $100,000 of thel tota
amount. Dkt. 175. The jury, as expressed in a verdict form, made a specific finding thttglai
lacked“the necessary knowledge to file suit at any time before October 19, 2015, or the plaintif
could have had this necessary knowledge before traifdaey exercised proper diligent@&kt.
158 at 1. Dr. Rosadoow moves for judgment notwithstanding the verdiot the medical
malpractice claimDkt. 183.

LEGAL STANDARD

Pursuant to Rule 50(a) of the Federal Rules of Civil Procedure, if a parbebadully
heard on an issue during a jury trial and a reasonable jury would not havely dafjadient
evidentiary basis to find for the party on that issue, an opposing party may file a nootion f

judgment as a matter of law at any time before the isasgbmitted to the jury. Fed. R. Civ. P.
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50(a).Rule 50(b) enables a party to renew that motion for a judgment as a mattef|of]aiater
than 28 day after the entry of judgmestor if the motion addresses a jury issue not decided by a
verdict, no léer than 28 days after the jury was dischargedd. R. Civ. P. 50(b).

“In ruling on the renewed motion, the court may: (1) allow judgment on the verdict, if the
jury returned a verdict; (2) order a new trial; or (3) direct the entnydgfiment as matter of law’.

Id. The party renewing a motion for judgement as a matter of law pursuant to Rulenti@gb)
“have moved for judgment as a matter of k&t the close of all evidenéeGinorio v. Contreras
Civil No. 03-2317, 2008 WL 11424136, at *2 (D.P.R. June 13, 208§l sub nomGuillemard
Ginorio v. Contrerassomez 585 F.3d 508 (1st Cir. 2009) (citingeisling v. SERJobs for
Progress, InG.19 F.3d 755, 758 (1st Cir. 1994)n addition, this motion mushclude every claim
upon which the party bases its request for judgment as a wildey. Failure to do so is ‘datal
omission” Ginorio, 2008 WL 11424136 at *2 (citin§anchez v. Puerto Rico Oil Compafy
F.3d 712, 723 (1st Cir. 1994))he party maylsomove for a new trial under Rule 58 remittitur
in the alternative.

“[ A] jury’s verdict must be upheld unless the facts and inferences, viewed in the light most
favorable to the verdict, point so strongly and overwhelmingly in favor of the movaingth
reasonableury could not have [returndbeverdict].” Astro-Med, Inc. v. Nihon Kohden Am., Inc.
591 F.3d 1, 13 (1st Cir. 2009yuotationmarks omitted)citing Borges Colon v. Roma#brey
438 F.3d 1, 14 (1st CiR006)).The court must affirm th@ury’s verdict* unless the evidence,
together with all reasonable inferences in favor of the verdict, could lesabanable person to
only one conclusion, namely, that the moving party was entitled to judgmkhtThe court
should not evaluate witse credibility or the weight of the evidence; it must view the facts in the
light most favorable to the verdict and defer to the’gigetermination of any factual issues.
Ciolino v. Gikas 861 F.3d 296, 299 (1st Cir. 201Tpng v. Fairbank Reconstruction Coyg01
F.3d 1, 4 (1st Cir. 2012).
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DISCUSSION

“[ T]he principle of the statute of limitation should be s&lgjectively, since through fthe
stability of property and certainty of other rights are guararite@uitiz v. Municipio & Omcovis
113 D.P.R. 484,487-88 13 P.R. Offic. Trans. 619, 62P.R. 1982) (quotingastan Tobefas,
Derecho Civil Espafiol, Comun y FordalGh ed., 1963, T. 1, Vol. 2, p. 8R4The statute of
limitations for a medical malpractice claim is one year. 31R.A.8 5298. A personal injury claim
accrues to an injured person and the statute of limitations begins when she has “botf hetice
injury and knowledge of the likely identify of the tortfeaSd&spada v. Lugo312 F.3d 1, 3 (1st
Cir. 2002). This inludes ‘knowledge of . . a causal link beveen the wrong and some harm.
Villarini -Garcia v. Hospital del Maesty® F.3d 81, 84 (1st Cit993). The plaintiff does not need
actual knowledgehowever,“where, by due diligence, such knowledge wdikdly have been
acquired’ Id. Dr. Rosadargues for judgment notwithstanding the verdict, on the grounds that (1)
Melendez and Ramusclaims werdarred by the statute of limitatign®) Melendez and Ramos
were not diligent in pursuing their claimad (3) Melendez and Ramos did not adequatedet
their burden to prove medical malpractice. Dkt. 183 at 2.

Knowledge is the key to the statute of limitations. Because Plaintiffs filed suisagain
Rosadamore than one year after the injury occurtédy bear the burden of provingeylacked
the requisite knowledge that would have begun the statute of limitations more tantefpre
filing this claim. Alejandro-Ortiz v. P.R. Elec. Power Autfi56 F.3d 23, 27 (1st Cir. 2014) (citing
RiveraEncarnacion v. Estado Libre Asociado de Puerto Rid8 D.P.R. 383L3P.R. Offic.Trans.
498, 50102 (P.R. 1982))In this case, kowledge may be actual or constructi&eplaintiff has
actual knowledge when she“iaware of all the necessary facts ane éxistence of a likelihood
of a legal cause of actidnRodriguezSuris v. Montesings123 F.3d 10, 14 (1st Cir. 1997).
Constructive knowledgaftenreferred to aSdeemed knowledgen medical malpractice cases
inquires whether a reasonable persothansame situation as the plaintiff would have sufficient
awareness of the necessary facts and a cause of action, given the same level of notice and the

exercise of reasonaltare Id. A third aspect of knowledge, where the tortfeasor makes assurances
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sufficient to convince the plaintiff not to file suit, does not apply in this case. Dkt. 183 s¢d 6;
also AlejandroOrtiz, 756 F.3d at 27 (explaining thattortfeasdis assurance®®, representations
to, or concealment of necessary faittsn the plaintiff may toll the statute of limitations).

Plaintiffs filed this case on October 19, 2016. The question, then, is whether a reasonable
jury could have concluded that plaintiffs, exercising the required due diligedagtdacquire the
requisite knowledge until October 29, 2015.

Plaintiffs answer this question in the affirmative. Plaintifsntend that they lacked
knowledge of the necessary facts and notice of the legal claim until September 21h@0i, t
they received Dr. Refa report. Dkt. 187 at Rlaintiffs citeEspadafor support. InEspadathe
plaintiff underwent a mastectomy and subsequently suffered from lympheispaala312 F.3d
at 4. Lymphedema can be a common side effect of breastrcgaurgerybut in this case resulted
from the surgedis choice to perform a riskier, more radical surgery than neceksaay5. The
First Circuit held that the plaintiff had knowledge of the physical infagnafter her surgery, but
her claim did notaccrue until years later, when a doctor informed hénelegal injury, namely
that a less risky surgery was availalhte.This knowledgeof the lymphedemavithout noticeof
the potential medical malpractice which may have caused it creptessibilty that ajury could
“permissibly conclude” her complaint was not tirdearred so her claim could survive the
defendant Rule 50(a) motiand. Plaintiffs seek to emphasize the similarities between the injury
in Espadaand in this caselo that endPlaintiffs argue that Dr. Refa opinions on the standard
of care and Dr. Rosatoperformance concethighly technical and compléxssues'beyond the
ken of a lay persohso Plaintiffs*could not speculate as to Dr. Rosadpotential liability prior
to receiving Dr. Refés report” Id. at 9.

Dr. Rosado, for his part, contends the record mandates a finding that plaintiffs had
knowledge of their claim by late June 2014. HermRamos testifiedhat around June 20, 2014
“it was decided, the familgecided that she was not going to be treated bydtr anymore.
First because we had lost trust in thector and second, after two operations, her status was

contrary to what it should have been, to whaothieome should have beélkt. 18341 at52:21—
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53:1 (Herminio Ramos trial transcriptlis brother concurredvhenPlaintiff Ramos spoke with
Dr. Rosadaafter the second surgeB)y. Rosado suggested a medication, a third surgery, and then
rehabilitation.”My response to that was that mommy was not gbatk to Health South and nor
was she going to be undergoing surgery here and that | wanted to takéttemttd’ Dkt. 183-2

at 12:20-23(Milton Ramos trial transcriptDefendants argue forcefully that the undisputed bad
outcomes of Dr. Rosat®two surgeries, and Plaintifisxpression of lack of trust, require a finding
that Plaintiffs had the requisite knowledge. Defendahighlight that Melendez experienced
increasing pain after each of Dr. Rosadwvo surgeries, culminaty in what she called a physical
and emotionalrock bottoni after the second surgery on March 24, 2@eEDkt. 1833 at15:9—

10 (Melendez trial transcriptDefendants’argument accords with the Puerto Rico Supreme
Court’s summation thdtit is not the moment when the damage is caided determines when
the statute of limitations begins to run but the moment when the aggrieved partyelsemmvare

of it.” Delgado Rodriguez v. Nazario de Ferré21 D.P.R. 34,721 P.R. Offic. Trans. 342, 357
(P.R. 1988) (citindPrieto v. Geigel115 D.P.R. 232, 243-47 (P.R. 1984)).

A jury could reasonably find, as the First Circuit recognizeBdpada that pain after a
surgery, whilesevere, might be an accepted side efieatnthough the brothersestimony makes
the opposite conclusion,ahthere was actual knowledge least qually reasonab)e Plaintiffs
argue that they still had no reason to suspect Dr. Ragasimegligentiespte no longer trusting
him to care for Melendelzecaus®r. Rosaddiad not guaranteed results and increased pain was a
potential complication of the surgeries. Dkt. 187 adt@&minio Ramo's testimony implies that
Plaintiffs and their family were indeed aware tbamethingvas not right. Melendez likely knew
of her physical injury, like the plaintiEspada but whether she drlaintiff Ramos knew of the
legal injury is quesbnable.Though it is a close call, a jury might still resolve in favor of Plaintiffs,
as of June 20, 2018eeCiolino, 861 F.3d at 299.

As a fallback Defendants propog&e claim accrued b&ugust 22, 2014, when Plaintiffs
received Melendéz medical reords fromDr. Rosadafter a protracted effort to obtain thef.

trial, Plaintiffs contended that the records were relevant to the statute of lingtgtiestionSee
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Dkt. 190 at6—7.Later, howeverPlaintiffs disavowed any connection between the tlaming

they believed the records would be necessarpfoRefais treatment. Dkt. 187 &-9.But Dr.
Refaitestified thathe did not need the records or her medical history for treatment. Dkt. 178 at
49:16-50:4 Dr. Refaitrial transcript).Moreover, hadr. Refaiwanted to review the records, he
would have been unable to do so because they were in SpamisRlaintiffs didnot translate

them until 20161d. at12:10-13Defendarg point to their explicit loss of confidence in Dr. Rosado
and to Plaintiffs changing story on the significance of the medical records as evidence supporting
concealment of their actual knowledge of the injury and tortfemsdentity. Dkt. 183 at 14.
Plaintiffs state, time and again, that they did not khofithe wrong and a causal link between the
wrong and sombarm.” Villarini -Garcia, 8 F.3d at 84Such a contention is difficult to entertam

light of the lost confidence and decision to remove Melendez from Dr. Reseale while still
pursuing a third suegy elsewherePlaintiffsarguethat althoughthey knew oherincreased pain

they did not knowthat a tortfeasor was responsilbkt. 187 atl0-11; see Colon-Rodriguez v.
Colon-Martinez 275 F. Supp. 2d 133, 134 (D.P.R. 2DQ8ting Riley v.Rodriguez de Pacheco

119 D.P.R. 762, 19 P.R. Offi€rans.806 (1987))While this may berue,the passing of the months
makes it more difficult for Plaintiffto overlookthe crucialquestion of due diligence.

If, as Plaintiffs claim, they lacked actualowledge of their claim, the law requires them
to prove they also lacked constructive knowledge despite exercising i@ack to uncover that
claim. SeeRodriguez-Suris123 F.3d all6. “The oneyear period does not begin to run until the
plaintiff possesses, or with due diligence would possess, information sufficient to perthit suit
Villarini -Garcia, 8 F.3d at 84In Villarini -Garcia, the First Circuit held that a jury could reasonably
find that the plaintiff exercised due diligence when she regularly viggtedaists and doctors
over the course of four yedis her back pain, which she did not realize was the result of a mole
removal surgery in which the doctor also removed muscle tiskemd. at 83—84.Diligence, as
demonstrated iNillarini -Garcia, constituteSreasonable active efforts to seek answers and clarify
doubts.”Estate of Ayala v. Phillip Morris, Inc263 F. Supp2d 311, 317 (D.P.R. 20033imply

“waiting for answers to fall from the skis not enoughld. If a plaintiff makes no efforor fails



MelendezColon et al.v. Rosado Sancheet al, Civil No. 16-2853 (BJM) 9

to specify what reasonable efforts shade then she has not met her burdgeeCoreyLanuza
v. Medic Emergency Spaties, Inc, 229 F.Supp.2d 92, 99 (D.P.R. 2004granting summary
judgment where plaintiff did not specify any reasonable efforts taken tafyddre defendant
before filing interrogatories).

Here, the evidence of due diligence between obtaining the medical recordsust 229
2014 and askingDr. Refaito review those records in November 201mamexistent Plaintiffs
waited until Melendézs final postoperative treatment to adlr. Refaito review the records,
which still were nottranslated from Spanish, and then waited an additional eleven monirs for
Refais report before filing suit. Dkt. 187 at B2—-13.Plaintiffs delayed more than a year before
asking Dr. Refai to review those records, and, when they asked, thdyadtilbt translated the
records to English for a neurosurgeon they knew did not speak Spiaiskiffs argue that it was
reasonable to never ask Dr. Refai what he thought had happened, to never inquire into that marked
difference merely because Melendez agmd on the road to recovery. This is not the law.

“Once plaintiff had knowledge of the damage he could not wait for his injury to reach its
final degree of development and postpone the running of the period of limitation accordisg t
subjective apmisal and judgmeritOrtiz, 113 D.P.R. at 487, 13 P.R. Offic. Traat622 Plaintiffs
contend that they did not yet know the source of the damage, but they surelyf kisexistence
Melendezs conditionsafter her secondnd third surgeriedor example, were radically different.
After the second surgery, her pain increased to the point that she felt Ikadshié rock bottom,
but she'slept like a balbyand improved rapidly after her third surgemyDecember 2014. Dkt.
1833 at15:940, 26:17. After both the first and second surgeries, Melendez continued to scream
from the pain in her back; after the third, she called Dr. Refeamgel.”The Puerto Rico Supreme
Court makes clear that a plaintiff may not delay once he has become aware ofyafi' @yen if
at the time its full scope and extent cannot be weigh&eklgado Rodriguez121 D.P.R. 347
(quoting B. M. Brau del Tord,os dafios v perjuicios extracontractuales en Puerto,Ri88640,
Pubs. J.T.S. (2d ed. 1986)Theaggrieved person need not know at that time the full extent of the

harmful consequences of the bodily injuries; that can be established later in 8eeafdbe legal
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proceedings held for the purpose of seeking redr&ssa Morales v. Bravo Colgri61D.P.R.
308, 318-19, 2004 T.S.P.R. 30 (P.R. 2004)

Plaintiffs contend they were justified in waiting for Melendez to compleéslgver before
consultingDr. Refaiin spite of the holding ilDelgado Rodiguez Plaintiffs explain that they
focused on hetreatment and rehabilitation and claim thepuld not reasonably be expected to
do anything more to find outhether Dr. Rosado had complied with the standard of care, such that
they could responsiblgssert their cause of actidrkt. 187 at 9.In Villarini-Garcia, the First
Circuit found that the plaintiff exercised due diligence during the long detawebe the injury
and the lawsuit because she regularly saw doctors and specialists for the injunyldonhédad
occurred when a doctor exceeded $cope of the surgeSedd. at83—84.The plaintiffinEspada
like Melendez, suffered an injury that was a potential side effect of sukggpgda 312 F.3d ab.

Pain can certainly be a side effect of surgery, but Melendez experienced arat@irria her
condition that had her screaming in agony ubtilRefals treatmenand which resulted in their
lack of trust in Dr. Rosadd\fter Dr. Refais surgery, in sharp contrast, she could sleep easily and
could walk threequarters of a mile after justx weeks SeeDkt. 1833 at 26:17 (Melendez trial
transcript); Dkt. 178 at 11:15-1B«, Refaitrial transcript).

Areasonable person, in this situation, might not know she had a legal injury, but she would
guestion the first surgeries and seek ansv&rs.would take some level of action. That is how the
plaintiff in Espadabehaved; even after her doctor assured her that the swelasgnothing, she
“continued her investigation and discovered that the swelling in her arm was lympliedema.
Espada312F.3d at 4. Plaintiff then communicated with the Natidryshphedema\etwork and
met with doctors to discover the cause of her lymphed&mat 5. Melendez, Ramos, and their
family did not translate the medical records, they did not speak to the neurosurgeaumstieeytor
perform a third operation, and they did e&plain this inactionPlaintiffs, rather than arguing the
facts that would support an exercise of due diligence, concede by ontissairtaking any action

until Dr. Refaidischarged Meleret.
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This delay is the typethe Puerto Rico Supreme Cowxplicitly forbadein Delgado
Rodriguezand again inera MoralesA claim does not wait to accrue untile full scope of an
injury become<learor treatment ends; plaintiffs must takeasonable active effoft$o seek
answersEstate of Ayala263 F. Supp. 2d at 31Plaintiffs did nothing between August 22, 2014
and NovembeR015. The failure to even translate the medical rectdudsg thatperiod caused
further delaysuch that Dr. Refadid not complete his report until September 21, 2016, more than
two-anda-half years afteDr. Rosadts surgeries. Where a plaintiff either does not act or does not
specify what actions she tod&r the finderor fact she has not met her burden to prove due
diligence.CoreyLanuza 229 F. Supp. 2d at 99.

Accordingly, as a matter of law, Plaintifi;edical malpractice claim agairdt. Rosado
wasbarred by the statute of limitatianEhe partes put the question to the jurgcauséthe issues
of due diligence and adequate knowledge are still ones for the jury so long as theeasitwdhin
the range where reasonable men and women can’diffiégirini -Garcia, 8 F.3d at 87Reasonable
men and women caot differ on the statute of limitations inquingrebecause Plaintiffs did not
meet their burden to prove due diligence. The evidence in this case, even viewed in thedight
favorable to the juryg verdict and determination of the facts, does not support a finding of due
diligence on behalf of Melendez or Ramos in the more than fourteen months between when they
secured Melendéz medical records and when they asked Dr. Refaeviewthoserecords.See
Ciolino, 861 F.3d at 299.

CONCLUSION

The court finds that Dr. Rosad@smet his burden in showing that the evidence in the
record, taken in the light most favorable to Melendez and Ramos, can lead a reasasable pe
only to the conclusion that Dr. Rosadeentitled to judgment. Defendahtnotion for judgment
as a matter of law IGRANTED.
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IT ISSO ORDERED.
In San Juan, Puerto Rico, this 20th dayofjust 2019.

BRUCEJ.McGIVERIN
United States Magistrate Judge
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