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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

AIXA VERGARA , on her own and on behalf
her minor sonCMRV, EDGARDO NERIS
TORRES,

Plaintiffs, CIVIL NO. 17-1013 (PG)

V.
WESLEYAN ACADEMY, INC., et al.,

Defendants.

OPINION AND ORDER

Before the court is DefendantMotion for Summary Judgment (ECF No. 32),
Plaintiffs Response in Opposition (ECF No. 50), and Defenddaeply (ECF No. 58). For
the reasons set forth below, the co@RANTS IN PART and DENIES IN PART
Defendantsmotion.

l. BACKGROUND

On January 4, 2017, Plaintiffs Aixa Vergaf&ergara”),on her own and on behalf of
her son*CMRV,” and the minos stepfather Edgardo Neris Torres (collectivelplaintiffs”)
filed this suit against Wesleyan Academy, IiftWesleyari or “the Schodl), Wesleyanrs
Headmaster, President and Executive Director, Fedoal . Vazquez Zayd$vVazque?), and
Wesleyars High School Principal, Ingrid Llorens de Pag@iMs. Llorens) (collectively,
“Defendanty. SeeCompl.,ECF No. 1 Plaintiffs allegethat Wesleyan and its employees
discriminated against CMRV because of his physaced mental disabilities by expelling him
and refusing to provide him reasonable accommoadatiBlaintiffs also allege retaliation for
engaging in protected conduct. Thdgim Defendantsactions are in violation of Sectign

504 of the Rehabilitation Act, 29 U.S.C. § 7@&ection504"),as well as Puerto Rico statutes
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prohibiting disability discrimination and retalian and cyberbullying. Plaintiffs request

compensatory and punitive damages under federaParedto Rico laws.

Plaintiffs' complaint included a request for a Temporary Rastng Order(*TRQO"),

which the court granted in patdeeOp. and Order from January 7, 2017, ECF No. 3. [The

court ordered Defendants to readmit CMRV as a shtdad allow him to continue h
eleventhgrade studies at Wesleyan. Since Plaintiffs alsogbd a preliminary injunction
the court set a hearing fomduary 13, 2017. However, on that date, the padggeed t0
convert the TRO into a preliminary injunction pendente lite. ECF No. 14! Later that
month, the court held a status conference duringchivitase management deadlinads
rigueur were set. ECANos. 18, 29. Defendants now move for summary judgmand
Plaintiffs oppose their request.
1. STANDARD OF REVIEW

A motion for summary judgment is governed by Ruéedd the Federal Rules of Civ
Procedure, which entitles a party to judgmerithfe movant shows that there is no genu
dispute as to any material fact and the movannistled to judgment as a mattef law.”
Fed. R. Civ. P. 56(a)When the party who bears the burden of proof atl isi faced with g

properly constituted summary judgment motion, ddfea the motion depends on h

ability to show that such a dispute exist€eshke v. Crocs, Inc740 F.3d 74, 77 (1st Ciy.

2014) (citingBorges ex rel. S.M.B.W. v. Serradsern, 605 F.3d 1, 5 (1st Cir. 2010)).

Atthe summary judgment juncture, the court mustreine the facts in the light mo

favorable to the nomovant, indulging that party with ghlossible inferences to be deriv

1Although the parties later filed the agreemententirety, and the court allowed them to restitEtiewing
to selected parties, the terms and conditions efagreement were placed on the record during prbnge

ine

held in January of 201BeeECFNo. 15.
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from the factsSeeRochester Ford Sales, Inc. v. Ford Motor @87 F.3d 32, 38 (1st Cif.

2002). The court need nbtirawunreasonabléenferences or credit bald assertions, emjpty

conclusions, rank conjecture or vitrioinvective” Cherkaoui v. City of Quincy877 F.3d 14

23 (1st Cir. 2017) (quotinBina v. Children's Pla¢cg40 F.3d 785, 795 (1st Cir. 2014)). The

court reviews the recortlas a wholé€, and “may not make credibility determinations pr

weigh the evidenck.Reeves v. Sanderson Plumbing Products,,I580 U.S. 133, 13

Ul

(2000). This is so because credibility determinasiothe weighing of the evidence and the

drawing of legitimate inferences from the facts prg/ functions, not those of a juddel.

v

If the nonmovant generates uncertainty as to the true sttaeymaterial fact, the

movants efforts should be deemed unavailisgarez v. Pueblo Ithf 229 F.3d 49, 53 (15

—+

Cir. 2000). But the mere existence“sbme alleged factual dispute between the partids wi

not affect an otherwise properly supported motion Summary judgment.Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 2448, 106 S. Ct. 2505 (19863eeCherkaou, 877 F.3d

at 2324 (quotingSanchez v. Alvaradd01F.3d 223, 227 (1st Cir. 189 (noting that[flacts

are material when they have thmotential to affect the outcome of the suit undke {t
applicable law and that{a] dispute isgenuinéif ‘the evidence about the fact is such that
a reasonable jury could resolve the pointandr of the noamoving party).
1. FINDINGS OF FACT

Aixa Vergara is CMRYs mother. CMRV s a disabled student with physaradl menta
disabilities. He began his studies at Wesleyan indérgarten. ECF No. 1 § 1&Is!
Statement of Material Facts Which PredtuEntry of Summ. J. in Defdavor pursuant to
Local Rule 56(c), (e}“PSMF) { 1, ECF No. 52. CMRYV suffers from the following mental

and physical impairments: Attention Deficit Disord¢"ADD”) with predaninately

inattentive hyperactivity; severe major depressiding motor skills problems; visua
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perception difficulties and renal insufficiency.fB0. 1§ 11These impairments, accordirn
to plaintiffs, substantially limit various life aigities, like his ability to study, to learn and t
excrete urineld. at 14.

Wesleyan Academy is a private, npnofit, evangelical Christian school affiliate
with the Wesleyan Church that receives federal ®iadfinancial assistance from the Unit
States Depament of Education See Defs! Statement of Uncontested Material Fa
(“SUMF’) 1 1, ECFNo. 321; ECF No. 11 18; Answer to Compl. 1118, ECF No. 22The
Wesleyan School Community Handbook states thaSdhmolstrives to present a Christig
world view and democratic values in an environment of acadexcellence. SUMF | 12

At the time of the events alleged in the complai@g-Defendant Vazquez w4
Wesleyars President and Executive Director;-Oefendant Ms. Llorens, WesleyanHigh
School Pringal; Betsey Corgd“Ms. Cord), the High School Guidance Counselor; Ley
Mercado, another Student Counselor; &8edzaida Flores, WesleyanSocial WorkerSee
e.qg, SUMF 1147 &64; PSMF 1 10.

The Wesleyan Academy Policy Manual states that sbleools opportunities arg
offered regardless of social or political factoas,d prohibits discriminatiotiin any of its
policies, practices, or procedures on the basisaog, class, color, national origin, sex,
handicap as defined by [@WSUMF q 23 The Manual also provides thdWesleyan admits

and welcomes students of any race or class, colational and ethnic origin, sex (

d

cts

n

da

D

or

2 The parties submitted the Wesleyan Academy Comnyud@ndbook, the entire Wesleyan Policy Manual

mentioned below and its amendments as part of ttesitricted agreement pendente IBeeEx. 13, ECF No.
13-1to 133.

3 Plaintiffs offer the same qualification for SUMF $4: “the fact that Defendants are quoting from Wesleyad
Policy Manual and School Community Handbook doe$ mean that [they] actually complied with th
postulates contained in such documehBds.’Resp. to Defs! SUMF’ pursuant to Local Rule 56(c), (e) at 1
ECF No. 5061. Plaintiffs further aver that Defendaht®nduct runs afoul with the contents of the cit
materials. The court notes their qualification aml proceed to present the undisputed facts inliglet most

AN
e

w

’

ed

favorable to Plaintiffs.
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handicap, and does not discriminate on this basadimissions or in any area of the schpol

life and progrant.SUMF | 3 (quotilg Ex. 2, ECF No. 338 at 5).

Under the Manual, the basic qualifications for adsmn are(1) desire to attend

[the school]; (2) demonstrate[] average or aboverage academic ability; (3) a pattern

obedient behavior, and (4) evidence of being abliéve in harmony with our purposes and

way of life” SUMF { 3. The Manual warns that by enrolling in gtdool, students and thg

parents accept and agree to comply with Wesl&ypnlicies, rules and regulations. 1 4.

of

r

Wesleyan has a Procedure Mel for the Implementation of the Reasonable

Accommodation Passport for PeSecondary Education. It is not incorporated in the

Handbook or the Policy Manual. PSMF | 39.

Elementary School

In January of 2005, Vergara applied to enroll henom son in kindergarten at

Wesleyan, for the 2008006 school year. SUMF { 5. Throughout elementahps|, CMRV
struggled to meet Wesleyanacademic and conduct standards. Wesleyan corlyn
conditioned CMR\56 admission and enrollment on his academic impramimandother

requirementsld. 11 67, 11, 1718, 194 CMRV had to be tutored, attend summer school

4 SUMF 1 11 relates to Wesleyandecision to withhold CMRY¥ acceptance to the fourth grade pend
Vergaras compliance with the schdsl request for a professional evaluation of the etudand
recommendations for improveme Plaintiffs qualification of the proposed fact states in reletvpart: ‘As to
the letter dated January 20, 2009, Vergara sighbddause if she did not sign, Wesleyan would mob# her
son.”"ECF No. 501 at 1314.

Plaintiffs qualification of MF { 11 does not clarify, modify or limit Defendeshfactual assertion, a
required under current summary judgment standasésRodriguezSoto v. Presbyterian Med. Anestheq
Grp., Civil No. 171477 (GAG), 2019 WL 1349991, at *2 (D.P.R. Mar. 29,19) (explaining that a qualificatio
“must clarify a statement of fact that, without di@ation, could lead the Court to an incorrectanéncé);
Richardson v. Mabu<03 F. Supp. 3d 86, 1484 &n. 48 (D. Me. 2016) (admitting defend&nstatement o
unmntested material fact as submitted in light ofipldf’s inapposite qualification of that facffhe court
thus accepted SUMF ¢ 11 as uncontested, and distedaother qualifications offered by Plaintiffs tHail to
comply with the summary judgmentles.

Plaintiffs admitand deny SUMF | 19, arguing that Defendants did nolude proper record citations
Their contention is unavailing because Defendandsimiclude the required citations in support of thact.

for

ing

5
sia
n

f

D .

Plaintiffs' remaining assertions in response to SUMF 19 aheeunintelligible or irrelevant, and therefor,
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Spanish and math subjects, undergo evaluationgagive occupational therapy. Vergdra
did not always comply with some of the requests aadditions established by the school.
Id. 11 8, 1612, 1722.

Psychological Evaluations

In 2009, clinical psychologist Dr. AmalyrPerez Rivera(“Dr. Pere?), began
evaluating CMRV. In her first psychological evalioat report, Dr. Perez concluded thjat

CMRV did not show any difficulties associated wattention deficit, following instruction

[72)

192

or other problems of distraction. Nonelbss, Dr. Perézreport advised that CMRV need
to strengthen his interpersonal relationship skihsl social interactiongd. 1 13155

On March 9, 2009, Dr. Perez provided a second pdgdiaal evaluation report. This
time, Dr. Perez found thatMRV showed a‘[s]light lag in fluidity skills in writing and
redactiorf and a‘ s]ignificant lag in fluidity skills in mathematicsld. { 16.

Middle School

When CMRYV was in eighth grade, Vergara enrolled himan afterschool musig
program at the PuertRico Conservatory of Music (th&8onservatort). He continued tg
participate in the music program throughout his diedschool and high school yeatld. {
23. CMRV finished his eighth grade with the followg grades: English, 71%; Math, 65%;
Science, 87%Physical Education, 98%; Spanish, 72%; Sociald&s, 58%; Bible, 55%;
Music, 90%; Art, 86%; Communication, 71%.. 1 24; PSMF { 11. CMRV thus had to attend
Wesleyans summer program, where he obtained 32% in Sot¢iadi€s and 88% in Bible.

SUMEF | 25.

the court disregarded them.

5 The first report is dated February 14, 20&@eCert. English Translation of Def&x. 7, ECF No. 421. As
mentioned below, Dr. Perez rendereseaond report on March 9, 200®eeCert. English Translation of Defs|.
Ex. 8, ECF No. 422.
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High School

As noted before, CMRV continued to participate lretConservatoryg afterschool
music program throughout ninth gradd. § 26. Vergaraonsideredcot enrolling him for
the first semester of ninth grade so that he cdodds on schoold. § 29. Later during tha
semester, CMRV-enailed his Physical Science teacher, Aidyn Fontgfieantane?, with
concerns about his performance and grade in thescldMRV admitted that he missed
test due to a medical appointment and that he kmeWwadnot been‘very responsiblé.He
also requested extra credit to raise his gradef 27, PSMF | 12. Fontanez responded W
feedback and informed that she had referred hisa@ to Wesleyats guidance counseld
and high school principal. SUMF { 28.

First “No-Return’ Decision

On January 13, 2015, Wesleyan informed CMRYV thathhd not been accepted
tenth gradeld. 11 3032; PSMF 11 135. As the NeReturn Letter explained, the decisi

was based on CMRY poor academic performance, grades (one D ardRw in Bible,

Algebra and Physical Science), excessive tardinasg,other factors (e.g., unpreparedne

poor attitude, and failure to make up for his woarkhand his work on time). SUMF 9 3

318Upon Vergara request, Wesleyan reconsidered theaturn decision and readmittg

6 Plaintiffs deny DefendantsSUMF § 30 arguing that the m@turn Letter cited in support constitut
inadmissible hearsay and lacks proper authentinagBeeDefs! Ex. 18, ECF No. 38B; ECF No. 501 at 56.
However, under current Rule 56(c)(2), Plaintifébjection must be that the evidence at issue carbeg
submitted in a triakdmissible formFed. R. CivP. 56(c)(2) SeeMercadeReyes v. City of Angeldnc., 320 F.
Supp. 3d 344, 350 (D.P.R. 2018) (quotiB¢E.C. v. Ramirez2018 WL 2021464, at *7 (D.P.R. Apr. 3
2018)(Delgade-Hernandez, J.)) (rejecting the defendaniiearsay objection to the plaintifbonmovant
affidavit because'a district courtmay considerthearsayvidence submitted in an inadmissible form
thesummaryudgmentstage where the content of the evidence profferedlid later be provided in a
admissible form at trial); GonzalezBermudez v. Abbott Labs. PR In@14 F. Supp. 3d 130, 137 (D.P.R. 201
(“The objecting party must thus state the proper gdsufor which the opposing party's evideraenot be
presented in a form that would be admissible at trial.”). Plaintiffs do not provide any substantive reasory
the content of th letter could not be presented in an admissibimfat trial.

Also, Plaintiffs quote former Rule 56(e) requirimgithentication for all documents supporting

—

th

at
6)

vh

or

opposing motions for summary judgment. After thel@@mendments to the rule, authenticationo longer
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CMRYV, subject to an updated psychological evaluatid. 1 3233. Plaintiffs maintain tha
this event caused them considerable emotional desm&y which they sought pastor
counseling at their church and psychologicalmseling for CMRVPSMF | 16.

On February 14, 2015, Dr. Perez diagnosed CMRV WED. SUMF | 3435. On
February 15, 2015, CMRV-mailed his English teacher admitting he forgot &nh in an
assignment and asking if he could turn it in ladéget at last half credit[.] Id. T 36. Aweek
later, CMRV wrote an #enail to Fontanez to make the same requgsty 37. Fontane
granted the extension, allowing him to turn in g#esignment late for partial crediit.  38.
The next day CMRV-enailed his History teacher to find out his gradehe class and ask
he could raise it to B with an upcoming assignmeéatf 39. On March 12, CMRV-enailed
his English teacher saying that he would be turnmgn essay the following day and th
he understood he wouldn't] get full credit’ Id. § 40.

CMRV was admitted to the tenth grade on the follogeconditions: (1) obtain at lea
70% in all classes; (2) maintain good conduct; $8hedule medical appointments af
school hours; (4) attend summer school for Phys8a@énce, Health and Algebra (%)
guarterly evaluations of CMRY¥ progress by the Admissions Committge. | 42; Ex. 26,
ECF No. 346. Wesleyan also urged Vergara to become more wedoin CMRVs education
and recommended she communicate frequently witbhteles and the school. SUMF43.

On May 20, Vergara received CMPR\acceptance letter and enrolled him for the t@gnéde.

required GarciaGarcia v. Costco Wholesale Corporatj@&v8 F.3d 411, 418 n. 11 (1st Cir. 2018) (citireflFR.
Civ. P. 56;10B Charles Alan Wright & Arthur R. Millefzederal Practice and Proced @738 (4th ed. 201
Update))(so noting);GonzalezBermudez 214 F. Supp. 3d at 137 (citidat'l Shipping Agency, Inc. v. Unior
de Trabajadores de Muelles Local 174Tvil No. 12-1996 (SCC), 2015 WL 5022794, at *3 (D.P.R. Aug.

2015))(denying partie'sobjections to summary judagent exhibits lacking authenticatiarfinally, Plaintiffs
rely on several of Defendarismupposedly inadmissible and unauthenticated exhtbisupport their opposin
and additional statements of faBee e.g, PSMF | 13 (where, importantly, Plaintifsate that CMRV receive
the NoReturn Letter from January 13 notifying the expaisi and thereafter, Vergara asked Wesleyar
reconsider). The court reminds them that those liWeoin glass houses should not throw stones. Atdra,

t

al

N

if

at

t

9]

er

the facts relatetio this nereturn decision remain undisputed.
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Id. T 44. CMRVtook the required summer courses andeathe following grades: Physical

Science, 91%; Health, 90%; Algebra |, 61%. T 46.

On September 253015, Vergara met with Ms. Llorens and Ms. Cooaestablish a

reasonable accommodation plan for CMRY. J 47. The parties agreed that CMRV had

obtain a minimum of 70% in all his classes, incluglelectivesld. I 50.Wesleyan agreed t

reserve a dsk for CMRV in front of the classroom; his teachewould provide cleaf

O

to

instructions, positive reinforcement, additionam& for class work and exams, apd

whenever possible, administer exams one pageiatald. T 48. Under this plan, CMRY

parents had to implement the recommendations glwerthe professionals treating or

evaluating CMRYV, and submit evidence thereof; meith teachers on a monthly basis apd

schedule additional meetings with them; submit CMB¥Y neurological evaluation; provig
a“quiet, structured home environment, conductivetalging[,]” as well as afieducational

social, family environment to help CMR3/development.ld. 1Y 4950.

Sitting in the front of the classroom allowed CMR¥focus.ld. { 56. His teacherg

gave him extra time to complete quizzes and examsnwhe so requested, but that was jhot

always the caséld. 1 5758. CMRV continued to attend aftschool music lessons at the

Conservatory during that yedd. § 59.

Second“No-Return’ Decision

On January 24, 2016, Wesleyan informed that CMRWMonot be admitted to

eleventh grade for the 208017 school year because he failed to obtain atlé@% in all

his classes during the first semester of tenth grdthe lettespecifically mentioned CMR

7 Notwithstanding Plaintiffs qualifications or denials of Defendantsroposed facts, CMRY deposition
testimony shows that he mostly needed accommodé&iomath class. Regarding other subjects (e.gidy,
English and Spanish), CMRV explained that he ooipstimes needed extra time to take noteswite things
down? SeeEx. 13, ECF No. 338 at 2021. Based on the evidence, SUMF {1 51to 53 anar&%undisputed.
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finished that semester with 67% in English and 6d%iology I.Id. § 60. Upon Vergara
reconsideration request, Wesleyan decided to readMRV for the first semester g

eleventh grade on several conditions: (1) obtaiteast 75% in all classes, per quarter;

mandatory tutoring for any class in which his gratgped below 75%; (3) turn in projects

and assignments on or before their due date; (Artgpuly meetings between CMRV
parents and teachersl. 11 6162. Afterreceiving the conditional acceptance letter, Veeg
decided to enroll CMRV for the first semester of @#162017 yearld. 1 638

On February 25, 2016, CMRV met with the guidancercselor, Ms. Cora, to discus
his academic performance and his fisetmester final grades. During the meeting, CM
admitted he had failed to meet deadlines. Ms. GQbnes emphasized the importance
working on projects as soon as they are assignsdbmit them in a timely manneCMRV
agreed he would do his homeworleeyday; review each class daily; write down assignnse
in his agenda; and study for quizzes and tests agkeveds. Finally, CMRV recognized th

he needed to raise his gradbk.{ 65; Ex. 31, ECF No. 34.

The next day, CMRV met with Omar Gonzal€Mr. Gonzale?, his tenth grade

Geometry teacher, to discuss his performance aradegies for improvement. SUMF 11-6

68; Ex. 32, ECF No. 32. Following Mr. Gonzaléz recommendation, Vergara enroll

CMRV in a pilot program that provided online tutogifor students with difficulty in math|.

SUMF 1 69.CMRV used the program until the end of his Geometags in May 2016d. |
70.
For the second semester of tenth grade, CMRV atdnitie Conservatoiy after

school music program, where he took classes ondayss 5:00 PM to 6:00 PM; 7:00 PM

8 In Wesleyan, the passing grade forery subject is 70%. High school students who rfailst take summe
school for the required course before advancinthtonext grade levePSMF  34.

—n
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8:30 PM; Wednesdays, 4:30 PM to 5:00 PM; Thursday80 PM to 6:00 PM; an
Saturdays, 12:00 PM to 3:00 PNM. T 71. CMRYV finished tenth grade with the followiy
grades: English, 61%; Geometry, 69%,; Biology 1% Physical Education, 90%; Spanis
68%; History, 78%; Bible, 95%; Music, 100%. §72. Because CMRV did not obtain pass
grades in four of his classes, he had to attendmamschool. His final grades for tho
classes were: English, 78%; Geometry¥gBiology |, 61%; Spanish, 75%d. § 73; Ex. 34,
ECF No. 354.

On August 12, 2016, Plaintiffs met with Ms. Lloreasd Ms. Cora to go over th
conditions previously established for CMR\acceptance to the first semester of elevs
grade. 1dy 74.They did not establish a reasonable accommodation folathat academi
year.PSMF | 38. Early in September of 2016, CM&¥lgebra Il teacher, Paola Enriqu
(“Ms. Enrique?), e-mailed Vergara with concerns about CMR¥Yerformance in her clas
and the facthat he had a 73% grade. SUMF {78 Soon thereafter, Vergara and her
met with Ms. Llorens, Ms. Cora, Ms. Enriquez and.Ngonzalezld. { 77. During that
meeting, Ms. Enriguez mentioned that CMRV was natning all his work on timé.As
previoudy noted, complying with deadlines for projects aagkignments was one of seve
conditions for CMR\s acceptancdd. § 86.

Vergara requested that CMRV be placed in Mr. GoazslAlgebra Il class becaug
his teaching style was better for CMRV than .M&riquezs. Id. 1 7880.19 Defendants
denied the request, but the parties agreed that \Cdild seek Mr. Gonzalez for hel

guestions or doubts about Algebra Il during luncloflice hoursld. 11 8283. CMRV never,

9 The court modified DefendantSUMF § 86 to incorporate Plaintiffqualification, which in turn, eflects
Vergaras deposition testimony that CMRV turned“isomée of his math work late. ECF No. 5Dat 15.

10 Plaintiffs admit that Ms. Enriquez had tried to &aip the material to CMRVindependently to no avathe
just did not understand tSUMF ¢ &L

g
h1

ng

2
D

e

nth

U

bS

50N

ral

e




Civil No. 17-1013PG) Pagel2

sought his help.d. § 84. After that meeting, Ms. Enriquez began tutoring CMR

approximately three times a week. CMRV took betwerrto nine tutoring sessions, but |
grades did not improve. Some time later, Ms. Enejinformed Vergara that she would
longer be able to tutad€MRV. Id. 1 8 7#89.

On September 29, 2016, Ms. Coramailed Vergara about CMRY concerns
regarding his grade (53%) and performance in AlgdbrShe mentioned the fact that CMH
had not sought Mr. Gonzalszhelp with the subject and reminded Vergtra importancs
of him doing so. She also provided tutoring altdives for CMRYV, subject to Vergaim
approval and confirmatiord. § 90110On October7, 2016, Ms. Cora-enailed Vergara agai
with similar concerns and updated information refilag CMRVsgrades and performanc
tutoring opportunities, as well as the most recefiorts undertaken by the school a
faculty to help CMRV meet his academic conditiolts.{ 9112

CMRYV continued to attend the Conservatsrgfterschool music program duringeh
first semester of eleventh graédfeld. T 94. His music class schedule conflicted with
tutoring sessions provided by Wesleyabeachers every day after school, from 3:30 PN
4:30 PM, specificallyld. 11 9596. So, beginning in October one of CMR\leventh grad
classmates',KM,” tutored him three times a week at 7:00 AM. {1 98, 101, 103. She al{

helped CMRV during clasdd. § 9714 Despite Ms. Cora recommendations, Plaintiffs d

11 Plaintiffs response to Defendan®&UJMF 1 90 and 91 is tadmit’ the supporting evidenteauthenticity
only. ECF No. 501 at 2. Given that Plaintiffs fail to admit, denyaualify the substance of Defendatyisoperly
supported facts, the coulihfls them undisputed.

12 Vergaras deposition testimony shows that she never redeifie emails in question because the accoy
was“hacked” Regardless, Ms. Cora made a follayg call to Vergara and read the contents of thaadls.

According to Vergarashe was already aware of the informati@eeSUMF 1 9293; Ex. 5 at 37880 (ECF
No. 326 at 104105). On the other hand, Plaintiffs failed to adatply respond to DefendanSUMF {1 93,
94, 95, 96, 98, 101, 102 and 103. ECF No:-158t 2. Having relewed the evidence with which they a
supported, the court finds that these facts aresmded.

13 His schedule was: Mondays, 3:30 PM to 4:30 PM; Wesstiays, 3:30 PM to 4:30 PM; Thursdays, 3:30

to 4:30 PM; and Saturdays, 12:00 PM to 3:00 PM.

S
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14 See atoDefs! Ex. 5 at 123124, 136137 (ECF No. 326 at 5255). Plaintiffs deny SUMF { 97 becaus&M
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not seek or implement other alternatives for CMRMmprove Id. 11 102103. And KMs
tutoring lessons were not enough to help CMRV intmg&d. 1 99.

Third “No-Return’ Decision

By the end of the first quarter, CMRV was failing thaintain a 75% or more in ea
class. In Algebra Il, for example, his grade wa8®b®e also failed to turn in assignmer
and projects by their due date or attend tutoresgbns on a consistent ba$is.f 100. On
November 14, 2016, Wesleyan decided to expel CM&\iie second semester of elevel
grade given Plaintiffsfailure to satisfy the academic conditions established for fivst
semester acceptandd. 1 104; PSMF § 3ZTwo days later, Vergara met with Ms. Enriqu
to discuss CMR performance in Algebra Ild. § 105.Ms. Enriquez informed that CMR
failed to turn in coursework and even missed a quék. Vergara later asked fqg
reconsideration of Wesley&November 14, 2016 aeturn decision, but the school deni
her requestld. 1Y 106107. The court states the facts related to thellagaon taken by

Plaintiffs in response to that decision below. As for CMKR¥cademic performance, t

record shows that he finished the semester withfolewing final grades: Bible, 82%;

English, 77%; Spanish, 78%; Algebra I, 52%; Biojodl, 74%; Government, 87%;

Economics;-; Music, 98%; Physical Education, 98%. § 109; Ex. 40, ECF No. 310.

On January 4, 2017, Plaintiffs filed this suit agstiDefendants. They also moved t
court for a TRO and preliminary injunction. The cbussued the TRO and ordered t
school to eadmit CMRYV for the second semester of eleventligrdeginning in January q

2017. SUMF 1 108, 110he parties agreed to convert the TRO into a prielany injunction

actually tutored CMRV in Algebra N ECF No. 501 at 7. Their response does not controvert the psef fact:
that KM helped CMRV during class. The portoof Vergar& deposition testimony cited by Plaintiffs do n
create a genuine dispute as to this fact, eitBeeDefs! Ex. 5 at 380, ECF No. 38 at 105.

nth
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or pendenteliteand adopt a reasonable accommodation iy 111; ECF No. 15.

Reasonable Accommodations

As part of the reasonable accommodation plan, Wasl@greed to provide a desk for

CMRYV in the first, second or third row of the clagem; administer exams one page g
time; give CMRV additional time to complete exanmgdahard in class work, as well as cle
and individual instructions for assignments andrs@work, or repeat instructions up
request; and provide review materials for final exa@®ISMF § 112> Wesleyan also agree
to change CMRV to Mr. GonzalszAlgebra clas.|Id. T 115.

Vergara, in turn, agreed to attendrbbnthly meetings with teachers and any ot
additional meetings requested by teachers or gtadicure tutoring lessons for CMRV in tf
subjects he so required by a certified educatobjextt to Westyanis approval, and subm
monthly attendance records to the high school ppilts office; provide Wesleyan with th
neurological evaluation performed by Dr. Carlos 4o Miranda in March of 2015; notif
Wesleyan the date of CMRY/ scheduled neurological evaluation; procure pshadical
counseling for CMRV and inform his attendance therto the schoolld. {1 113. As for
CMRYV, the parties agreed he would maintain all pisdes at 70% or more and go
conduct, as well as to comply with WeslelaBclool Wide Discipline Plan, incorporated
the Handbookld. T 114.

Other Facts

On February 24, 2017, Vergara met with Ms. Cora &rd Rafael Torres, CMR¥

Biology teacher, to discuss and coordinate matloring lessons for CMRV. Mr. Torre|

agreed toutor CMRV and noted that they needed to meet thodeur times a weelkd. |

15 Plaintiffs take issue with the fact that Defendalefft out other stipulations and conditiongntained in theg

ner

e

—

y

plan. After a careful review, the court finds thraitted portions immaterial to the pending dispostmotion.
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116. The lessons began in March of 20tiZ.9 117. During the second semester of eleveg
grade, CMRV continued to take music lessons atGbeservatoryld. § 119. At the enaf
that semester, CMRV obtained the following gradBsxle, 95%; English, 72%; Spanis
78%; Algebra Il, 68%; Biology Il, 96%; Government, Economics, 82%; Music, 1009
Physical Education, 91%d. § 11816 His final grades for that school year wereblB, 89%;
English, 75%; Spanish, 78%; Algebra IlI, 60%; Biofodl, 83%; Government, 879
Economics, 82%; Music, 99%; Physical Education, 98&gEXx. 42, ECF No. 3&.

CMRV’s teachers complied with and provided the requaecommodations durin
CMRV'stenth and eleventh gradeSUMF § 135But Wesleyan readily admits that some
the accommodations requested were denied, to Wwinging CMRV to Mr. Gonzaléx
Algebra ll class, recording his classes, and phpging the blackboardd. 1 123. Plaintifis
counter that they also requested bathroom breakseasssary to accommodate CMR
renaland urinary conditiofreCF No. 501 at 910. One of his teachers, Laura Burgos, refu
to give CMRV bathroom breaki.1’

Vergara also asked Wesleyan to alloMRV to record his classes. Wesleyan den
that request not only because, as a matter of ¥etsleyan students cannot record th

classes, but also due to privacy concerB8MF 9 124, 12688 To provide that

16 Having considered Plaintiffgualifying response, the court modified Defendapt®posed fact to includ
CMRV's grades foeach subject.

171t is unclear for what specific condition the badbm breaks accommodation was needed. The referead
renal, kidney and urinary condition(s) without anhiof distinction among thembound in the summar
judgment record. Plaintiffs do not provide adequeitations to the record for most of the assertiomduded
in their response to SUMF  123. Their proposed ioital facts on this supposed request for

accommodation falter fathe same reasons. Therefore, the court only constlehe properly supported fac
and disregarded the reSeeFed. R. Civ. P. 56(c); L. Civ. R. 56(c), (e).

18 Plaintiffs deny SUMF | 124 by stating thaWesleyan does allow the recording of classessfadents with
learning disabilities depending on the studsirdividual needs[’]ECF No. 501 at 10. Their denial does n
controvert Defendant@roposed fact: that for privacy reasons, Defenda®tsied Plaintiffsaccommodation
request. Plaintiffs spport their denial with portions of Leyda Mercdsl@eposition testimony. But a clo
examination of that evidence heavily suggests flatntiffs misquoted Mercado in their attempt teate a

nth
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factual dispute, as she did not testify that Weatenllowsstudents (disabled or not) to record their clasj

pES.
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accommodation, Wesleyan would have had toaobtauthorization from the parents
CMRV’s classmates, and as part of that process, distleseequesting studest(here,

CMRV's) learning disability or conditiord. T 125.

Vergara made another request for reasonable accalatiom. She asked Wesleyan

to allow CMRYV to take photos of the blackboandhere teachers provided materials 3
instructions for class assignmersgith a cellphone or device, instead of taking notds!®
Wesleyan denied this request. § 123, 133 Vergara later acknowledged that Dr. Pe
recommended the use of visual aids for CMRYV, nobtolgraphing the blackboardd. |
13420 Per the schod cellphone policy, students are not allowed to celpphones during
school hours and infractions to that policy arejeabto varying levels of disciplinary actio
up to and including detention and suspensian f{ 130131.See alsdoVesleyan Academ
School Community Handbook, ECF No-33at 3331. One exception to the policy is the U
of cellphones during field trips to take notes bopos for class reports, or to contact pare
ECF No. 501 at 11.

FurthermoreWesleyan required all teachers to post all cotredated information
class summaries, maials and grades to Edline, the online system usgt & school, which
students and parents could access from home. SUMB2Y Vergara testified that th
information available in Edline was not always-tgppdate. ECF No. 54 at 11.

Cyberbullying

Wesleyanrs Anti-Bullying Protocol contains the scha®lpolicy against bullying an

SeeDefs! Ex. 44 at 104106, ECF No. 364; Pls: Ex. D at 104106, ECF No. 509.

Because Plaintiffs failed to adequately supporithesponses to SUMF {1 125 and 126, these faets
undisputed too.

19 Plaintiffs did not respond at all to SUMF { 129 that fact is deemed admitted.
20 Although Plaintiffs contend thdfa] photograph, most certainly, constitutesiaual aid[,]” their assertion

of

nd

(eZ

)

e
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bar

is unsupportedSeeECF. 501 at 12.



Civil No. 17-1013PG) Pagel7

cyberbullying and sets forth preventive measures tdre institutional response to bullyir
incidents.SUMF | 137It requires teachers and staff to report and inigaséall incidents,
even when the victim does not formally complainexpress disapproval of the purport
bullying. PSMF { 48.

On February 26, 2016, Vergara complained to Msréhs and Ms. Cora about
cyberbullying incident CMRV had confronted via gpptext messages with other Wesley
students (e.g., student identified ‘d3.P). 1d. § 45. Vergara did not report or complg
about cyberbullying again until December of thaayed. 1 32, 4421SeePlIs! Ex. Bl at 395
ECF No. 505 at 139. Although Deferahts assert that CMRV had no subsequent issues
the perpetrator, Plaintiffs counter that CMRV haxdbte treated for depression and giv
medication because of the cyberbullying events. BGF50-1 at 13.

Now, Defendants aver that they learned of tgleerbullying incident by way of th
complaint filed in January of 2017. Early in Febryaf 2017, Vergara met with Wesleyar
Dean of Students, Jose L. Mass. She asked himmattivate the andbullying protocol,
asserting that CMRV had moved on frahe onetime incident.SeeDefs. Reply Statemen
of Material Facts § 49, ECF No. 5B Because Vergara refused to sign the minutes of
meeting, the school proceeded with the investiggtbt subsequent communications w

Plaintiffs counsel broughthe schodk efforts to a haltid.

21 The record suggds that Vergara mentioned the cyberbullying inaitkein the letter she wrote tRev.
Benjamin Galarce requesting reconsideration ofrtbe@eturn decision notified in November of 2016. SUN
19 104, 106; PSMF | 32. It is undisputed that Veadater metvith Rev. Galarce-on December 5, 2016 to i
exact—to discuss CMR expulsion and other related matters. PSMF P4lintiffs’ proposed additional fact
on the cyberbullying incidents are either unsuppdrby the evidence or hotly disputed, as is the cfdhe
proposed facts regarding Verg&aonversation with Mercado about the alleged cghdying. Seee.qg, PSMF
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191 4748 and Defs Reply Statement of Material Facts, ECF No-581 4748.
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V. DISCUSSION
A. Rehabilitation Ace2

i. Disability Discrimination

Section 504 of the Rehabilitation Act providéksat no otherwise qualified individus
with a disability shall, solely by reason of her brs disability, be excluded from th
participation in, be denied the benefits of, or aebjected to discriminationnder any

program or activity receiving federal funi®uskai v. Pistole, 775 F.3d 61, 77 (1st Cir. 20

(quoting 29 U.S.C. § 794(a)). Importantly, Secti®®4 prohibits federalijjunded entities
and academic institutions from discriminating agdirdisalled students.See Fry v.

Napoleon Cmty. Sch137 S. Ct. 743, 749 (2017);D. ex rel. J.D. v. Pawlet Sch. Dist24

F.3d 60, 70 (2d Cir. 2000Wynne v. Tufts Univ. Sch. of Med976 F.2d 791, 795 (1st Cir.

1992).

To establish a prima facie case ofaimination, a plaintiff must sho@l) that he is
a qualified individual with a disability;2) is “otherwise qualifietito participate in or receiv
services from a program or enti{)8) that he was excluded from participating in, denied
otherwise décriminated againstsolely by reason of [his].disability;” (4) that the program

or entity received federal financial assistanloesley v. Hee Man Chje250 F.3d 47, 553

(1st Cir. 2001) (alteration in original) (some gatibn marks omitted) (citing §94(a));

RiveraConcepcion v. Puerto Ric@86 F. Supp. 2d 489, 500 (D.P.R. 2033).

22 Since Congress modeled many provisions of the Aoagrwth Disabilities Act(*ADA"), 42 U.S.C. § 12101
et seq., after Section 504, claims under both sestiare analyzed under the same standards and theaoa
construing the ADA pertains equally to claims undlee Rehabilitation Act.Davila v. Pottey 550 F. Supp. 2d
234,243 (D.P.R. 2007) (citin@aleroCerezo v. U.S. Dep't of Justice, 355 F.3d 6, 12 Cls 2004);_ Phelps v
Optima Health, Ing.251 F.3d 21, 23 n. 2 (1st Cir. 20013ge alsdChenari v. George Washington Unig47

F.3d 740,746-47 (D.C. Cir. 2017) (quotingddm. Council of the Blind v. Paulsqrb25 F.3d 1256, 1260 &n. 2

1266-67 &n. 14 (D.C. Cir. 2008)) (noting that for purgas of analyzing a failureo-accommodate claim unde
the Rehabilitation Act, Section 504 is construrgari materia with Title Il of the ADA).

23 Where, as here, a plaintiff offers circumstantigidence to prove a disability discrimination claumder
Section 504, the court applies the buredshifting framework laid out by the Supreme CourtMecDonnelt

—

=

e

14)

el

=

DouglasCorp. v. Green411 U.S. 792, 93 S. Ct. 1817 (1973) and its pnygé&ee Delgado Echevarria V.
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Disability means'(A) a physical or mental impairment that substantilihits one
or more of [an] individuds major life activitiesyB) a record of such an impairmg& or
(C) being regarded as having such an impairmeh29 U.S.C. § 705(20)(B) (incorporatin
definition found in42 U.S.C. 8§ 12102)Major life activities are activities'of central
importance to daily lifé,or functions such a%erforming manual task walking, seeing

hearing, speaking, breathing, learning, and worKiNgzquez v. Municipality of Juncp%56

F. Supp. 2d 154, 161 (D.P.R. 2010) (quoting 29 R.E.1630.2) (citing Toyota Motor Mfg

Ky., Inc. v. Williams, 534 U.S. 184, 197 (2002))himking and concentrating are alf

considered major life activitiesSee CaleroCerezg 355 F.3d at 21 (citingVhitney v.

Greenberg, Rosenblatt, Kull & Bistoli, P.C., 258&.30, 33 n. 4 (1st Cir. 2001)).

In the educational setting, an otherwise qualifiedividual is one who can meet §
of an academic programsirequirements in spite of his or her disabilityfhwor without

reasonable accommodatio®eeBercovitch v. Baldwin Sch., Inc133 F.3d 141, 1541st Cir.

1998) (citingSoutheastern Community College v. Davis, 442 U%,3105 (1979))S.S. by

S.Y. v. City of Springfield, Massachusettsl6 F. Supp. 3d 414, 4120 (D. Mass. 20 15( i]f

there are reasonable modifications that would alloechoolto accommodate a disablé
individual, the individual is qualified for the pgoam offered by the schodl.

In this case, Defendants concede CMRYV is physicaltyl mentally disabled fg

AstraZeneca Pharm. LB56 F.3d 119133-34 (1st Cir. 2017)Rios-Jimenez v. Principi520 F.3d 31, 411 (1st
Cir. 2008) (applyingMcDonnell Douglas framework to disability discrimination claim undethe
Rehabilitation Act).

If the plaintiff succeeds at the prima facie statfpe burden then shifts to the defendant to aréiteib
legitimate, nondiscriminatory reason for the alleged adverse actgainst plaintiff SeeNovak v. Bd. of
Trustees of S. lllinois Uniy.777 F.3d 966, 974 (7th Cir. 2015) (citiBunn v. Khoury Enters., Inc753 F.3d
676, 685 (7th Cir. 2014)). If the defendant artaagls such a reason, then the plaintiff must presgidence
that the proffered reason is pretext for discrintioa. 1d. (quotingSteinhauer v. DeGolieB59 F.3d 481, 484

g

1l

2d

=

!

(7th Cir. 2004))RiosJimenez520 F.3d at 41 (citingMcDonnell Douglas411 U.S. at 802, 804).
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summary judgment purposés.Thus, the first prima facie element iseim Insofar as

Defendants admit that Wesleyan receives federad$uthe school is a covered entity under

the Rehabilitation Act. This satisfies the fourtlermlent of the test. Further, it is undispuft

ed

that CMRV was subjected to adverse actions becheswas expelled on more than ohe

occasion from the school. On this basis, the telednent of the test is mé%.

Now, Defendants argue that CMRV is dotherwise qualifietibecause he could not
meet Wesleya'ls academic standards and requirements for noreid enrollment even with

reasonable accommodations. Plaintiffs disagree ba&img that CMRV did meet

Wesleyars essential eligibility requirements, like age andering academic credentiagee
Pls! Mem. of Law in Supp. of Opp to Defs’*MSJ; ECFNo. 50 at 12.

At the outset, the court must note that Plaintifisnfuse essential eligibilit
requirements for admission with those for continuedollment. On the one hand, t
Wesleyan Academic Policy Manual mentions four basialifications for adnssion (SUMF
1 3).0n the other, the Manual establishes essentiaibdliy standards and requiremen
for graduation and course credit, participationnion-credit activities and other areas
student life, and guidelines for determining comahts for admissions, denial g
readmission, academic probation or suspensi@eWesleyan Policy Manual, ECF No.-1
1at 5795.

The Policy Manuds$ section on student affairs warns that the AdmoissiCommittee

may place students who show questionable behaywoor attitude, or poor academi

performance on disciplinary or academic conditiosed,the duration of the conditions, a

24 Notwithstanding, Defendants mention that their expevidence discredits CMRY ADD diagnosis.
Defendants thus suggest that CMRV was never edtitte reasonable accommodatior8ee Defs! Reply
Statement of Material Facts at 6, n. 1, ECF No258

25 Plaintiffs’ claim under Section 50#r failure to accommodate is discusgafta at subsection ii.
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stipulate special expectatioAs.These conditions become part of the contract bemw

ee

Wesleyan and the student, and Wesleyan cary deadmission or return for the second

semester or the subsequent school year based osttidents noncompliance with the

conditions.See idat 5%59.

As the material facts and evidence show, CN&RYocumented struggles wit
Wesleyars academic standards date back to his elementdryo$gears?’ For present
purposes, however, the court will only mention thdoksat brought about tH@o-return”or
expulsion decisions. In January of 2015, the Admoiss Committee made the first freturn
decision chak#nged by Plaintiffs; it was based on CMR\poor academic performanee
including two Fs— his noncompliance with Wesleyamattendance policy, and other facto

He was in ninth grade at the time. On May 20, 2@h%,Admissions Committee decided

readmt CMRV with conditions for the tenth grade, like kaeg a minimum grade of 70% in

all his classes, electives included. The letter vear that the Committee would evalua
CMRV's progress on a quarterly basis to determine Iggdity to remain at Weslgan, and
that the conditions for acceptance would beevaluated in October of 2016 (at the end
the first quarter)SeeDefs! Ex. 26, ECF No. 34.

Having been diagnosed with ADD back in Februar2®15, Plaintiffs met at the sta
of the first semster of tenth grade to establish reasonable accodatans, like a reserve
desk for CMRV in the front of the classroom and aidthal time for exams and homewor
Despite the reasonable accommodations providedchwhliby CMRVs own admission

allowed himto focus, he failed to comply with eligibility reqements established for h

h

\te

of

S

26 |n other cases, one or moreser two or more 3 could land a student on academic probation.

27His final grades for eighth grade were, in relevpatt, a 65% in Math, a 58% in Social8ies, and a 55% iT

Bible.
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tenth grade® The Admissions Committee issued the secondetarn decision on Januaf

24,2016.

After Vergara asked for reconsideration, the Comegtdecided to offer readssion

for the first semester of eleventh grade subjedamditions, including a minimum grade pf

75% in each of CMR\ classes, per quarter. Despite Plaintidfsntentions2® Vergara re
enrolled CMRV in school, thus accepting to abidethgse eligibility requirements an
conditions. The uncontroverted facts demonstrateat for the first quarter of CMRY

eleventh grade, during the 202®17 academic year, CMRV had a 58% in Algebra |$0A

he was not submitting all assignments in a timelgnmer or complying with tutoring

conditions. Wesleyan thus decided not to admit fomthe second semester of the 2016

2017 school year.
Based on these and the other undisputed matemtd f&counted above, the coy
concludes that Plaintiffs are unable to shtwat CMRV was“otherwise qualifiet] for

continued enrollment at Wesleyan. Even if Plaistdbuld surpass that hurdle, that is, sh

d

ow

that CMRV met essential eligibility requirementdiwvreasonable accommodations, neither

the facts nor the evidence onighrecord suggest that any of the challenged decssivere

made solely because of CMRVactual or perceived disabilities (be it his ADignal or

urinary conditions, or depression), as opposed itorepeated noncompliance with the

schools performanceeaquirements and academic conditioR$veraConcepcion 786 F.

Supp. 2d at 500 (dismissing Rehabilitation Actlajiven plaintiffs failure to show she wa

28 By the end of the first semester, CMRV had obtaihed D's.

29 Specifically, the court is referring to Plaintifiergument that Defendants deviated from Wesléygmolicy
by raising the passing grade to 75%, which alscstituited discrimination. Upon a straightforward réagl of
the relevant evideneethe Policy Manual, Handbook, and the Admissions @Guthe€s letters—the court
concludes that Wesleyan could rightfully place #%86 threshold as a condition for readmissiohgther for
a semester or an entire school year, in accorduatitbeits academic policySeeECF No. 131 at 5274,

S
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“otherwise qualifieti for the internship position from which she was expel and that the

174

expukion was solely grounded on her mental disabifis/ppposed to her absenteeism and

behavior). Therefore, Plaintiffs still fail to edstlish a prima facie case of disabili
discrimination.

ii. Failureto Accommodate

Plaintiffs allege that Defendants violated Sectk®4 by failing to provide several

reasonable accommodations for CMRV. They argue ®MRV's academic performang
would have been satisfactory had Wesleyan provided with the requested reasonal
accomnodations, which were recommended by the mimdrealth professionals, b
Defendants never implemented. Wesleyan allegedilgrigd Vergaras repeated requests f
reasonable accommodations on behalf of her son.

Section 504 requires covered entities to offeriblgstudents meaningful access

reasonable accommodatiomrdexander v. Choate469 U.S. 287, 301 (1985)heriault v.

Flynn, 162 F.3d 46, 48 (1st Cir. 1998)efendants well recognize th4fa] federallyfunded
organization violates Section 504 if it denies a Ifieal individual with a disability &
reasonable accommodation that the individual neeasder to enjoy meaningful access

the benefits of publiservices. ECF No. 32 at 12 (citinRiveraConcepcion786 F. Supp. 2

at 500).

The elements of a prima facie case for failuredccommmodate are like those requir
under a disability discrimination theory, but fougposes of the third prong, Plaingfimust
prove that Defendants knew of CMR\Wisability yet did not reasonably accommodatsg

SeeEnica v. Principi 544 F.3d 328, 338 (1st Cir. 2008) (citi€galercCerezq 355 F.3d af

20) (discussing the elements of a prima facie ¢arsa failureto-accommodate claim undsg

the Rehabilitation Act in the employment context).

Ly

e
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Generally, to trigger a defendant’s obligation t@yide any type of accommodatio
the plaintiff's “request must be sufficiently diteand specific, and it must explain how t

accommodation is linked to plaintiff's disabilityJones v. Nationwide Life Ins. G&96 F.3d

78, 89 (1st Cir. 2012) (citingreadman v. Metro. Prop. & Cas. Ins. Co., 484 R3d102 (1st

Cir. 2007) But seeBajandas v. Cupeyville, Inc61F. Supp. 3d 218, 220 (D.P.R. 2014) (cit

Ballard v. Rubin284 F.3d 957, 962 (8th Cir. 2002)) (noting, in ampdoyment

ng

discrimination case under the ADA, that “[tlhe emoyde’s request does not have to beg in

writing or formally invoke the magic words reasdrla acommodation.”™).

Here, it is undisputed that CMRV underwent varigasychological evaluations byt
was not diagnosed with ADD or other learning disigpuntil February 14, 2015. Plaintiffs

argue that Defendants had a duty to accommodatesimige 2009 beause, unbeknownsgt

to Vergara, CMRV appeared on a purported list adents that needed accommodations.

Their contention is unavailing. First, there are $a of facts present that could allow a

reasonable jury to conclude that Plaintiffs put #ohoolon notice of CMR\& disabilities

and that they requested specific accommodationgHose disabilities prior to 2015. As

Defendants well point outWesleyan had no obligation to provide unrequested

accommodations for unknown disabilities before th8aeHalpern v. Wake Forest Univ.

Health Scis.669 F.3d 454 (4th Cir. 2012) (medical school madbligation to accommodate

medical student’s disability [ADHD] until he prowd proper diagnosis to and reques

specific accommodations, which he only did aftegaging in misconduct that warranted

dismissal from the programEarten v. Kent State Univ78 F. App'x499, 501 (6th Cir. 200

(citing Kaltenberger v. Ohio College of Podiatric Med62 F.3d 432, 437 (6th Cir. 199

(school not required to accommodate plairdifflisability until he“provided a propef

diagnosis.and requested specific accommodatipn.Wynne v. Tufts Univ. Sch. of Med

ted
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976 F.2d 791795-96 (1st Cir. 1992) (alteration in original) (quotimfNathanson v. Medic3q

College of P3.926 F.2d 1368, 1381 & 1386 (3d Cir. 1991)) (@gurizing that‘an academic

institution can be expected to respond only to whkhows or is chargeable with knowirig

and thus, a relevant part of the Section 504 ingisr‘whether the student ever put the

school on notice of his handicap by makimgsufficiently direct and specific request fpr

special accommodatioris.
Second, Plaintiffargument is underdeveloped. In their oppositiomjmiffs neither
raise genuine issues of material fact to defeaeBé&dntsmotion on this point, nor do thg

cite any analogous cases or-paint legal authority to sustain their theory. Tipiales in

comparison to the relevant case law and reasonedysis offered by Defendants. The

problem for Plaintiffs is thaf jJudges are not mindreaders. Consequently, a ltidgeas an

obligation to spell out its arguments squarely amstinctly, or else forever hold its peats

y

A4

Echevarria v. AstraZeneca Pharmaceutical 886 F.3d 119, 139 (1st Cir. 2017) (quoting

United States v. Zannin@95 F.2d 1, 17 (1st Cir. 1990)This includes‘highlighting the

relevant facts and analyzing guoint authority Rodriguez v. Mun. of San Jua@59 F.3d

168, 175 (1st Cir. 2011) (citation omittedThe upshot is thatissues adverted to in
perfunctory manner, unaccompanied by sonffere at developed argumentation, &
deemed waived Zanning 895 F.2d at 17.

To recap, the court concludes that even if CMRV Wagarded as” disabled befo
2015, thus triggering a duty to accommodate, Piimhave failed to meet their burden

showing in the first instance what specific accommtidn CMRV needed and how tho

a

€
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72
(¢




Civil No. 17-1013PG) Page26

accommodations were connected to his undiagnosgabdities3° SeeOrtiz-Martinez v.

Fresenius Health Partners, PR, LI853 F.3d 599, 605 (1st Cir. 2017).

Requests for Accommodations after ADD Diagnosis

With respect to reasonable accommodations requesds CMRV's ADD diagnosig
in February of 201%he record amply demonstrates tivdésleyan provided most, if not 3
the accommodations or modifications recommende@MRV's treating professionals. Th
court notes, again, that CMRV was diagnosed wittDAdpproximately one month after th
Admissions Committee decided to deny him admisdimrienth grade based on his pqg
academic performance, conduct issues, and nondamgd with the school’s standards a
policies3! After the school reconsidered that decision anddneiated CMRYV subject tg
conditions, school officials met with Vergara sealertimes to discuss appropria
accommodations for CMRV.

On September 25, 2018he parties established a reasonable accommodatam

CMRYV had a reserved desk in the front rows of thessgrooms to improve his focus; hi

teachers gave him more time to complete exams axtdnsions of time to subm
assignments and project3§he muually agreed upon accommodations undispute
ameliorated CMRV’s learning disabilities, which ntlysaffected him in math subject$he
record further demonstrates instances where CMR¥tbdly requested more time to tu
in assignments to receive pafteredit. Despite the accommodations, CMRYV failedot
classes during the first semester of tenth grad® éid not comply with other condition

established for readmission.

30 Indeed, Plaintiffs make no effort to mention whatammodations CMRV needed for which of the alleg
disabilities.
31 Even before the dgnosis, Defendants requested professional evalnatend recommendations fro

1

or

nd

ed

Plaintiffs to help CMRV improve not only his graddsut also, his relationships and social interatsio
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In September of 2016, CMRV’s academic woes contchwehich prompted anothe

meeing between Plaintiffs, the high school principahd two of CMRV's math teacherg.

Vergara asked that her son be placed in Mr. Gonza#dgébra class because she underst
that his teaching style was better than Ms. Enrkpue Defendants denied th
acommodation but provided alternatives, one of whvehs that CMRV could seek M
Gonzalez’s help during lunch and office hours. The fa that he never did. Ms. Enriqu
tutored CMRV three to four times weekly for sommé, and he was later tutored byaher
student, who also assisted CMRV in class. Desgitedlternatives provided in lieu of th
requested accommodation, and Defendants’additiefialts and many warningsée e.qg,
SUMF 119091, 9596, 98, 101, 103), CMRV continued to miss deadliaed his grades di
not improve. Defendants further point to the unconérted fact that CMRV was placed
Mr. Gonzalez’s class after the filing of this lawsuret, CMRV finished the semester with
68% in Algebra Il notwithstanding the accommodatemd the supposed benefits of M

Gonzalez's teaching style.

Plaintiffs challenge Wesleyas denial of their request for recording classesaas

accommodation for CMRV. Defendants counter thatrégrpiest was unreasonable and th
denial, based on legitiate, nondiscriminatory policy and privacy reasons. As matoé
policy, students cannot record their classes. Lajdacado explained during her depositi
that part of the policg rationale is to avoid the misuse of class reaogdifor nornacademia

purposes. Also, the school would have had to engaglee gargantuan task of first obtaini

the written consent of all the parents of everyastminor student in all of CMRY classes

before allowing him to record his classes. The t@grees that this request was, therefq

far from reasonable.
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Next, there is the request to allow CMRV to takefds of the blackboard, instead
taking notes, which Wesleyan denied. According &rgara, this would have entailed
minor adjustment on the sché&bpart that was necessary to accommodate CBIRDD
and lagging visual motor skills. The court reitexsatvhat Vergara own testimony shows

thatDr. Perez, CMRYs treating psychologist, recommend thise of visual aid§ not taking

photographs of the blackboard careful review of Dr. Peréz 2015 evaluation repor

demonstrates that she recommended the use of lbwifog “visual aids” highlighter tape
erasable highlighter, hefty tabs, pasnotes, tabs, etc. ECF No. /®2at 22. Photograph
from a mobile deice were not included in the list.

Defendants assert that the requested accommodatsnunreasonable in light
Wesleyars cellphone policy, which bans the use of mobileides by students during scho
hours. Although Plaintiffs point out that tluse of cellphones is allowed for field trips, t

court finds that exception to Wesleyamolicy irrelevant to the present analydikreover,

it is undisputed that Wesleyan provided alternait@ PlaintiffS accommodation request:

CMRYV could take handwritten notes of the blackboartl access class materials and
assignments from home. As previously determinedsMi@an requires teachers pmst
materials covered in class and assignments to Edtinus permitting students to accg
them remotely.

The court will not seconduess Wesleyds decisions on these matters. The cg
certainly agrees that it is unreasonable to expeetschoomake an exception to its writte
policy, especially when the exception at issue doudtentially evolve int@ slippery slops
of allowing students to use electronic devices lass and during school hours. A

particularly when alternatives were not only alrgadailable, but also, suggested during
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many meetings between Plaintiffs and school facattg stéf. As Defendants well point ouf
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the record in this case shows that reasonableredteres were in fact provided, but CMRV

simply chose not to take advantage of them.

Finally, Plaintiffs take issue with the fact that@of CMRVs teachers refused tovg

him bathroom breaks. The record is completely silas to the time and circumstanges

surrounding that refusal. There is also no evidestogwing that Plaintiffs, at the very lea
made a specific request for this accommodation exmlained the linkbetween CMR\6
disability and the bathroom break accommodatiorselbon the discussion ofthe applica
law, the undisputed fact of that teaclserefusal fails to carry Plaintiffsfailure-to-
accommodate claim forward.

Based on the foregoing discussjothe courtGRANTS Defendants motion for
summary judgment as to Plaintifiéiscrimination claims for failure to accommodate.

iii. Duty to Engagein an Interactive Process

Sometimes, ‘it may be necessary for the coveredtyenod initiate an informal
interactive process with the individual with a dag#y in need of the accommodation. Th
process should identify the precise limitationsuléisg from the disability and @ential
reasonable accommodations that could overcome thlos&ations.” 29 C.F.R. §
1630.2(0)(3). Arequest for an accommodation maysttrigger an entity’s duty to “engag
in a meaningful dialogue with the disabled indivaduto find the best means rfq

accommodating that disabilityEnica 544 F.3d at 3389 (citingTobin v. Liberty Mut. Ins.

Co., 433 F.3d 100, 108 (1st Cir. 2005)). Both partiese bound to cooperate ar

communicate in good faith in the interactive pracéMercado Cordova v. WalmaPuerto

Rico, Inc, 369 F. Supp. 3d 336, 356 (D.P.R. 2019) (citifielps v. Optima Health, In@251

F.3d 21, 2728 (1st Cir. 2001)) (so noting, albeit in regard e@mployee’s failureo-

accommodate claim under the ADA).
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A claim for failure to engagin the aforementioned interactive process depeamd
finding that (1)a breakdown in the process occurred due to thendefet's failure to
participate in good faith or the disabled individsiarefusal to explore reasonab
accommodations; and (Bheparties could have indeed found a reasonable acamshatmon
that would enable the disabled individual performe essential job’s functions, or here,
meet the academic program’s requirements, if theractive process had not broken do\

Charette v. St. John Valley Soil & Water ConsereatDist, 332 F. Supp. 3d 316,361 (D. M

2018) (citingJones 696 F.3d at 91Enica 544 F.3d at 339).

Again, in this case, it is undisputed that CMRV véhgdgnosed with ADD in Februar
of 2015 and that the partiestablished various accommodations for CMRYV aftemgBut
even before CMRV's diagnosis, Wesleyan continuatyempted to help CMRV improve h
grades and conduct by asking Vergara to becomelvadoin her son’s education ar
communicate frequently witfaculty and teachers, seek occupational therapyCldRYV,
and procure tutoring lessons for him. CMRV also counicated with teachers to discuss
grades and tools for academic improvement, and¢kberd so showsSeeSUMF {1 3440,
43.

As discussed irthe previous section, at the beginning of CMRV'atte grade thg
parties met and established a reasonable accomnoadalan. His teachers complied wi

the plan by giving CMRV more time to complete exaarsd quizzes. CMRV met with h

guidance counseloreseral times and kept communicating with his teasheften seeking

leniency in the enforcement of deadlines for prtgeand assignments. One of the conditig
in place for the 2022016 academic year required Vergara to meet wilthers, at leas

monthly. Id. 11 4#50.
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Wesleyan required quarterly meetings between CMR¥Eents and teachers duri
CMRV's first semester of eleventh gradéd. { 6162. Although no reasonab

accommodation plan was established for that firstnester, the uncontrovedefacts

sufficiently demonstrate that the parties still aggd in meaningful dialogue to determine

accommodations CMRV. The meetings and written comioations between Plaintiffs
Defendants and CMRV’s teachers in August and Septmof 2016, as well ashe
accommodation alternatives they discussed and dgogeduring that time frame an
beyond, are just an example of Defendants’ comgkawith Section 504’s mandatlel. 1
74-77,78, 87, 9691.

On this record, the court finds no evidence of@adikdow in the required interactiy
process as the result of Defendants’ lack of gaathfor efforts, let alone that the schd
refused to partake in that process, period. Onctrdrary, the facts here demonstrate t
Defendants tried to work constructivelyth Plaintiffs to address their concerns and m
CMRV's needs. Finally, there is no evidence foeasonable factfinder to conclude that otf
reasonable accommodations satisfactory to Plajmwibuld have been determined but
Defendants’failured partake in meaningful dialogues with Vergara &mMiRV.

Consequently, Defendants’request for dismissatlafntiffs’ Section 504 claims fo
failing to engage or participate in the requirederactive process IGRANTED, and the
claims, dismissed.

iv. Retaliation

Plaintiffs claim retaliation under Section 504 dfet Rehabilitation Act, which

“prohibit[s] retaliation against any person, whetdesabled or not, for opposing disabikt

based discrimination made unlawful by that statuBeB. ex rel. Hizabeth B. v. EspositQ

675 F.3d 26, 40 and n. 9 (1st Cir. 2012) (altematio original) (citing 28 C.F.R.
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42.503(b)(2)(vii)). A plaintiffs retaliation claim“does not depend on the success of [

disability claim” Jones v. Walgreens Co., 679 F.3d 9, 20 (1st Cirl22(citing Colon—

Fontdnez v. Municipality of San Juan, 660 F.3d ¥ ,(Bst Cir. 2011)). Retaliation claimn

under Section 504, like those under the ADA, aralgzed under th&icDonneltDouglas

burdenshiftingframework.D.B., 675 F.3d 841 (citingReinhardt vAlbuguergue Pub. Sch.

Bd. of Educ, 595 F.3d 1126, 1131 (10th Cir. 2010)).

To establish a prima facie case of retaliation,lairgiff must show that#(1) he
engaged in protected conduct, (2) he was subjettiexch adverse aan by the defendan
and (3) there was a causal connection between tbhtegted conduct and the adver

action’ Id. (citing Carreras v. Sajo, Garcia & Partneb96 F.3d 25, 35 (1st Cir. 2010)). If th

plaintiff succeeds, the burden shifts to the defsrtdo provide legitimate, nonetaliatory
reasons for the alleged adverse actiwh (citing Carreras596 F.3d at 36, anRBeinhardt
595 F.3d at 1131). Ifthe defendant does so, threlbmi shifts back to the plaintiff to establi
that the proffered reass are pretextual, meaning a cowgy for the defendard retaliatoryj

motivation.Delgado Echevarria856 F.3d at 134 (quotin@ollazoRosado v. Univ. of P.R

756 F.3d 86, 92 (1st Cir. 2014)).

Here, Plaintiffs argue that they engaged in pradctconduct by requestin
reasonable accommodations for CMRV, and that afteing so, he was expelled thr
times32 Plaintiffs also allege that they complained of ciinéllying (protected conduct i
itself), and that Defendantfilure to act on the reported peen-peer harassment cou

have been a retaliatory measure. Plaintifetaliation arguments hinge on the tempd

32The court notes that the first of these expulsifars'no-return” decision, as Wesleyan calls it) was made
January 13, 2015, before the ADD diagnosis and estgifor accommodations discussed above. Thigiiaes
not affect the retaliation analysis or result.
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proximity between their protected conduct and tHeease actions taken by Defendants

The fact is that Plaintiffs engaged in protectemshduct on different occasiodThe

record shows that beginning in February of 2013irRiffs made several requests for

accommodations and modifications to allow CMRV teeh Wesleyais academic standard
and particularized enrollment conditions estabéd for his enrollment. The first reasona
accommodation plan was implemented on September2@%5, and four months late
Wesleyan informed the second-neturn decision, thus preventing CMRV from advarmygc
into eleventh grade at Wesleydhe gap ofour months, on its own, is notery closefor

establishing causalityPena v. Honeywell Int'l, Inc923 F.3d 18, 32 (1st Cir. 2019) (citir

Cherkaou,i 877 F.3d at 2829); Hollander v, American Cynamid Ca895 F.2d 80, 85 (2

Cir. 1990) (no causal connection established desihe fact that adverse action occurf
within four months of plaintiff's protected actiyit. But there is more evidence suggest
retaliation on the record.

In February of 2016, Vergara reported a cyberbudlyincident to Ms Llorens and
Ms. Cora after CMRV's classmates sent hateful tegissages about her son to a group ¢
The school did not investigate or take any disaipty action against the allege
perpetrators4 In January of 2017, almost a year after Vergaraoregu the incident
Defendants tried to activate the scheaddntibullying protocol to investigate. In a fut

attempt to avoid liability, Defendants insist thihey lacked knowledge of the incident befq

33Here, the parties do not dispute Vergaradvocacy for MRV is protected conduct under the Rehabilitati
Act, so the court does not dwell on this pointaflSeeD.B., 675 F.3d at 41 (advocating on behalf of disab
students right under the Rehabilitation Act and the ADAt®free from disabiliybased dscrimination plainly
constitutes protected conduct under these statutes)

34The complaint alleges that other students engagegherbullying against CMRV and that their unidiéiet
parents are liable for the damages suffered bynfifés as a resultECF No. 1 at 11 339, 4849. However,
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Plaintiffs never amended their complaint to inclutie minorsparents in this action and Wesleyan continlies

to deny any liability for the acts of these minanstside of school and during elfffours.SeeECF No. 32 424-

26.
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the filing of the complaint. They also try to hibehind legal technicalities, arguing that one
hateful text message, by one student, at 6:54 Pklsdoot rise to the level of bullying.
Defendantsexcuses fall woefully short of legitimate, noataliatory reasons for their failufe
to act and subsequend\erse actions against Plaintiffs.

On August 12, 2016, the parties met to review ctinds for CMRVs acceptance tp
the first semester of eleventh grade. Approximasetyonth later, during a meeting between
Plaintiffs and Llorens, Ms. Enriquez and Mrofxalez, Vergara requested a transfer frlom

Ms. Enriqgues to Mr. Gonzalegz math class as an accommodation for CMRV. Thisiesd,

D
—_

which constitutes protected conduct, was instadélyied. Plaintiffs mention that two oth
non-disabled students were transferred to Mr. GonzZslezrath class, thus allowing an

inference of differential treatmen$eeGonzalezBermudez214 F. Supp. 3d at 159 (quoting

Mesnick v. Gen. Elec. Cp950 F.2d 816, 827 (1st Cir. 1991)) (mentionindfedential

treatment as one of mgnsources of circumstantial evidence that can destrate
retaliation).

On November 14, 2016, before the semester ended|efyn expelled CMRYV for a
third time. This adverse action took place withimmée months after the first semester
meeting, and twononths after Plaintiffssrequested CMR placement in a different math

class35 The First Circuit has viewed a twoonth time gap between Plaintiffsrotected

conduct and the adverse action“al®se enough to suggest causatiddanchezRodriguez

v. AT & T Mobility P.R., Inc., 673 F.3d 1, 15 (1st Cir. Z01(finding “very closé temporal

proximity for causation purposes where the plafritiéd an EEOC complaint in February

2007 and was disciplined in May 2007).

35The court assumes without deciding that Vergaraoadted on behalf of her disabled son during theusig
2016 meeting.
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Now, Defendants argue that they had legitimate,-d@mtriminatory reasons for the
adverse decisions against CMRV. Mostly, they pdmthe fact that CMRYV failed to meg
Wesleyars academic requirements and other conditions imghokg the Admissior]
Committee for reenrollment. But Plaintiffs contend that for thesfirsemester of elevent
grade, CMRV would have complied with all requiremi®and conditions had it not been f
Wesleyars decision to raise the minimum passing grade #6.7Bhey further point out thg
the schodk deviation fromtis own policy could be construed as pretext foaklation. The

courtis inclined to agre&eeEchevarria856 F.3d at 136 (citindcevedaParrilla, 696 F.3d

at 14243) (recognizing that a defendamtmaterial deviation from policy or standa
procedurecan establish a genuine dispute of material factoawhether the defendast
articulated justifications are pretextual).

Because'[ c]ourts confronted by summary judgment motions must focastbe
evidence as a whole[,the final critical question is whether the aggregatielence of pretex

and retaliatory animus is enough to make out a gurgstion 36 GonzalezBermudez214 F.

Supp. 3d atl59-60 (quotingMesnick 950 F.2d at 827) (denying defendants’ motion

summary judgment seeking dismissal of the plaistriétaliation claims under the ADEA).

For the reasons discussed above, the court conglthtkg Plaintiff has submitted sufficie
evidence suggesting differential treatment and atgwns from school policy to support
claim of retaliation when considering the recordaashole. Therefore, the cOuDENIES
Defendants’ motion for summary judgment requestthgmissal of Plaintiff'sclaims of

retaliation under the Rehabilitation Act.

36 In the alternative, the record and the partiegefs on this issue are too underdeveloped fomgray
summary judgmendn the retaliation claims. The court will not daucsels work.SeeEchevarria856 F.3d af
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v. Other Section 504 Violations

A. Section 504

Plaintiffs claim that Defendants violated the ReHadfion Act because they did n¢
designate a Section 504 coordinator or establisinfbormal grievance process. Theylgrn

cite a single decision in support of their argumeéaickenberger v. Bos. Unj\@74 F. Supp

106, 14244 (D. Mass. 1997), a case in which the court daeieed (after reasoned analys
that“a student has no cause of action to enforce thed®eb04 egulations guaranteein
due process.” This holding certainly disfavors Plaintiffsase. And upon further readin
the court finds that their request for relief onsthechnical violation, without more, fail

SeeHalasz v. Univ. of New England816 F. Supp. 37, 45 (D. Me. 1993) (finding th

University's technical violation of regulation bgiling to name coordinator in notice
nondiscrimination policy entitled plaintiff to neelief without showing of harm from th
violation). Consequently, Defendahtmotion for summary judgment on this claim
GRANTED.

In their opposition, Plaintiffs claim that CMRV walse victim of studenbn-student
disability-based harassment, and for the first time, raiséincof discrimination unde
Section 504 for deliberate indifference to thatdsmament. Plaintiffs did not raise this cla
in their complaint or sought leave to amend toud it. The court finds that Plaintiff
omissions are fatal, and therefore, will not alldvem to amend their allegations throu

the opposition to Defendaritmotion for summary judgmengeeCastreMedina v. Proctel

& Gamble Commercial Cp.565 F. Supp. 2d 343, 364 (D.P.R. 2008) (citinges (so

concluding with respect to plaintiffs attempt tonand her allegations on the majie
activities that were supposedly limited by her inrpgents via her opposition to th

defendant’s motion for summary judgment).
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B. Law 44
Plaintiffs also claim disability discrimination amdtaliation under Puerto RitoLaw
44.SeeECF No. 1 at 1314.“Law 44 bans discrimination against the disabledaby public
or private institution that receives funds from tt@mmonwealth of Puerto Ricolorres v.

House of Representatives of the Commonwealth of B®3 F. Supp. 2d 172, 194 (D.P.

2012). Specitally, it prohibits covered institutions from talg any discriminatory actio
against physically or mentally disabled persoBsel P.R.LAwWS ANN. 8§ 504.“Law 44 ‘is

Puerto Rico's counterpart to tA®A.” CaezFermaint v. State Ins. Fund Cor@86 F. Supp

3d 302, 320 (D.P.R. 2017) (quotirBalgade-Candelario v. Ericsson Caribbean, 1n614

F.Supp.2d 151, 175 (D.P.R. 2008)).

To establish a prima facie case of discriminatiodar Law 44, a plaintiff must prove

the same elements as those required under the BDAhe court already found that bas
on the undisputed facts Plaintiffs cannot establshprima facie case of disabilif
discrimination, be it on a simple disabiibased discrimination theory or on failure
accommodate grounds. The court also concludesRlaantiffs did not present any eviden
demonstrating that Wesleyan receives funds fromGbemonwealth and, therefore, iS
covered institution under Law 44.

Based on the foregoing, the couBRANTS Defendants motion for summary
judgment seeking dismissal of the coterminous ctaimder Law 44. On the other hand, 1
court DENIES their request for dismissal of Plaintiffeetaliation claims under Law 44
These survive summary judgment for the same readmtsissed in Seicn 1V(A)(iv).

C. Other Puerto Rico Law Claims

As noted above, Plaintiffs assert a claim underrRu®ico law based on allegq
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incidents of cyberbullying perpetrated by CMR\lassmates during his eleventh gra|de.
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Defendants move for dismissal of this agiarguing that the school complied with

obligations under Law 104 of August 1, 2016, as aged(“Law 104”), by implementing an
anti-bullying protocol that establishes preventive measuand institutional response
bullying and cyberbullying incidents like the onRRintiffs allege. Even if they could avo

liability on their purported compliance with thenlathe evidence suggests that Defend3

knew or should have known of the alleged cyberbnglysince February of 2016, when

Vergara complainedo school officials. Yet, Defendants failed to aetie the schodd

protocol and investigate the matter promptly. Thaigument regarding CMRY¥ forgive

andforget attitude is insufficient to sustain theirqueest for dismissal of the remaining

claims.At bottom, Plaintiffs have pointed to sufficientidence to create a triable issue
fact on the matter of Defendankiability for any damages suffered as the resutiha& alleged
cyberbullying. There is also enough evidence suigggshat after the cyberbullying event
CMRV was diagnosed with depression and receivedioa¢treatment as a result.

Next, Defendants argue that the law in questionsdoet provide Plaintiffs with af
independent basis for recovery for any damages sdfeas the resulbof the alleged
cyberbullying. According to Defendants, the onlysisafor recovery is Puerto Risogenera
torts statute, Article 1802 of the Puerto Rico CWode. By their own admission, then,
Plaintiffs cannot reaver damages under Law 104, tRRintiffs could still have recours
under Article 1802SeeECF No. 1 at 1415. Accordingly, Defendantsnotion for summary
judgment requesting dismissal of Plaintiftéaims under Puerto Rico law as the resulf

cyberbullying isDENIED.

d

nts

of

—

f

of




Civil No. 17-1013PG) Page39

V. CONCLUSION

For the reasons stated above, Defendantgion for summary judgmen€&CF No.
32) isherebyGRANTED as to Plaintiffsdiscrimination claims under Section 504 of t
Rehabilitation Act and Law 44DENIED as to Defendantsrequest for dismissal d
Plaintiffs’ retaliation claims under Section 504 and Law 44] B(ENIED as to the requeg
for dismissal of the claims based on the allegdxechullying, either under the Cyberbullyir
Act or Article 1802 of the Puerto Rico Civil Code.

ITIS SO ORDERED.

In SanJuan, Puerto Rico, September24 19.

S/ JUAN M. PEREZ-GIMENEZ

JUAN M. PEREZGIMENEZ
SENIOR U.S. DISTRICT JUDGE
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