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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

FERNANDO ALMEYDA,
Plaintiff,

V. CIVIL NO.: 17-1773 MEL)

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

OPINION AND ORDER

Pending before the court is Fernando Almeyda’s (“Plaintiff”) appeah fthe decision of
the Commissioner of Social Security (“the Commissioner”) denying his applidati@isability
benefits. Plaintif—who applied for disability allging disorders of the back, chronic sinusitis,
status post rhinitis, sleep apnea, major depression, anxiety disorders, aptbastio human
immunodeficiency virus (HI\A—-challengeshe administrative law jud¢ge decision with regard
to ste four andive of the sequential process.
l. PROCEDURAL AND FACTUAL BACKGROUND

Plaintiff filed an application for Social Security benefiteeglhg that on March 15, 2016
(“the onset date”), he became unable to work due to disability. Trt F8&intiff will meet the
insured status requirements of the Social Security Act through December 31, 2026. Frior
to becoming unable to work, Plaintiff waseteranslaimrepresentativeTr. 29. The claimwas
denied on June 252016, and upon reconsideratioon September 1, 2016 Tr. 257, 262
Thereafter, Plaintiff request a hearing, which was held on January 18, 20&ibre

Administrative Law Judg®aria Teresa Mandrghereafter “the ALJ"). Tr. 40. On February 9

L“Tr.” refers to the transcript of the record of proceedings.
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2017 the ALJ issued a written decision finding that Plaintiff virast under a disability, as defined
in the Social Security Act, froivlarch 15, 2016, through the date of this decision.” ZI35.
Thereatfter, Plaintiff requested review of the ALJ’s decisibn 17. Plaintiff's request for review
was denied by the Appeals Council, rendering the Ald&sision the final decision of the
Commissioner of Social Security, subject to judicial review. F7. Plaintiff filed a complaint
on June 8, 2017ECF No 1. Both parties have filed supporting memoranda. ECF Np2019
Il LEGAL STANDARD

A. Standard of Review

Once the Commissioner heesndered a final determination on an application for disability
benefits, a district court “shall have power to enter, upon the pleadings andptasfdbe record,
a judgment affirming, modifying, or reversing [that decision], with or witheotandig the cause
for a rehearing.” 42 U.S.C. § 405(g). The court’s review is limited to determinindneviide
ALJ employed the propdegal standards and whether lactual findings were founded upon
sufficient evidence Specifically, the court “must exane the record and uphold a final decision
of the Commissioner denying benefits, unless the decision is based on a faulthdsgaor

factual error.” LopezVargas v. Comm’r of Soc. Sec., 518 F. Supp. 2d 333, 335 (D.P.R. 2007)

(citing ManscgPizarro v.Sec’y of Health & Human Serys/6 F.3d 15, 16 (1st Cir. 1996) (per

curiam)).

Additionally, “[t]he findings of the Commissioner . . . as to any fact, if supporyed b
substantial evidence, shall be conclusive.” 42 U.S.C. 8§ 405(g). Substantial evidéeaashis
relevant evidence as a reasonable mind might accept as adequate to support arcdbnclusio

Richardson v. Perales, 402 U.S. 389, 401 (1970He standard requires “‘more than a mere

scintilla of evidence but may be somewhat less than a prepondesétiteevidence.'Ginsburg



V. Richardson436 F.2d 1146, 1148 (3d Cir. 1971) (quotitews v. Celebrezze368 F.2d 640,

642 (4th Cir. 1966)).
While the Commissioner’'findings of factare conclusive when they are supported by
substantial evidence, they are “not conclusive when derived by ignoring evidenagplyiigy

the law, or judgingnatters entrusted to expertsNguyen v. Chater, 172 F.3d 31, 35 (1st Cir.

1999) (per curiam) (citing Da Rosa v. Sec'y of Health & Human Servs., 803 F.2d 24, 26 (1st Cir

1986) (per curiam)Qrtiz v. Sec’y of Health & Human Sery€55 F.2d 765, 769 (1st Cir. 1991)

(per curiam)). Moreover, a determination of substantiality must be naeeel lon the record as a

whole. SeeOrtiz, 955 F.2d at 769 (citing Rodriguez v. Seaf\Health & Human Servs., 6472Zd

218, 222 (1st Cir. 1981))However, “[i]t is the responsibility of the [ALJ] to determine issues of
credibility and to draw inferences from the record evidentze. Therefore, the court “must affirm
the [Commissionés] resolution, even if the record arguably could justify a different conclusion,

so long as it is sumpted by substantial evidenceRodriguez Pagan v. Sec’y of Health & Human

Servs, 819 F.2d 1, 3 (1st Cir. 1987) (per curiam).
B. Disability under the Social Security Act
To establish entitlement to disability benefits, a plairtéars the burden of proving that

he is disabled within the meaning of the Social Security AgeBowen v. Yuckert, 482 U.S.

137, 146 n.5, 14617 (1987). An individual iseemed to be disabled under the Social Security
Act if he is unable “to engage in any substantial gainful activity bgoreaf any medically
determinable physical or mental impairment which can be expected to result indehtbh has
lasted or can bexpected to last for a continuous period of not less than 12 months.” 42 U.S.C. §

423(d)(1)(A).



Claims for disability benefits are evaluated accordingfive-step sequential proces20

C.F.R. 8 404.1520; Barnhart v. Thomas, 540 U.S. 2602242003); Cleveland v. Policy Mgmt.

Sys. Corp., 526 U.S. 795, 804 (1999uckert 482 U.S. at 14812. If it is determined that the
plaintiff is not disabled at any step in the evaluation process, then the analysis will not psoceed t
the next step.20 C.F.R. § 40.1520(a)(4). At step one, it is determined whether thaintiff is
working and thus engaged in “substantial gainful activity.” 20 C.F.R. 8§ 404.1520(a)(#)}{g. |
is, then disability benefits are denied. 20 C.F.R. § 404.1520(b). Step two refeikJ to
determine whether thelaintiff has “a severe medically determinable physical or mental
impairment” or severe combination of impairments. 20 C.F.R. § 404.1520(a)(4) & does
then the ALJ determines at step three whetherptamtiff's impairment or impairments are
equivalent to one of the impairments listed in 20 C.P&t 404,Subpart P, Appendix 1. 20
C.F.R. 8§ 404.1520(a)(4)(iii)). If so, then tp&intiff is conclusively found to be disabled. 20
C.F.R. 8 404.1520(d). If not,eh the ALJ at step four assesses whetheplthetiff's impairment

or impairments preventiin from doing the type of work he has done in the p26t.C.F.R. §
404.1520(a)(4)(iv). In assessing an individual’'s impairments, the ALJ condiderha rebvant
evidence in the case record to determine the most the individual can do in a wogkdesiite
the limitations imposed byisémental and physical impairment20 C.F.R. § 404.1545(a)(1J.his
finding is known as the individual’s residual functional capacity (“RFCH. If the ALJ
concludes that thglaintiff's impairment or impairments do prevertnhfrom performing Irs past
relevant work, the analissproceeds to step fivédt this final step, the ALJ evaluates whether the
plaintiffs RFC, combined with Is age, education, and work experience, afidwn to perform

any other work that is available in the national econo2y.C.F.R. § 404.1520(a)(4)(v)f the



ALJ determines that the is work in the national economy that thlaintiff can perform, then
disability benefits are denied. 20 C.F.R. § 404.1520(g).
II. THE ALJ’ SDETERMINATION
In the case at hand, the ALJ found in step one of the sequential process that Plaintiff had
not engaged in substantial gainful activity since the alleged onset date of March 15, 2@65. Tr
At step two, the inquiry as to severe impairments resulted in theldtedmining thaPlaintiff had
the followingsevere impairmentslisorders of the back, chronic sinusitis, status post rhinitis, sleep
apnea, major depressicend anxiety disordersld. (citations omitted). At step three, the ALJ
found thatPlaintiff did not have an impairment or combination of impairments tregtsnor
medically equal the severity of one of the listed impairments in 20 CRRt R04, Subpart P,
Appendix 1. Tr. 27. Next, the ALJ determined that Plaintiff had
the residual functional capacity to perfolight work as defined in 20 CFR
404.1567(b) except that he can carry, lift, push and pull 20 pounds occasionally and
frequently 10. He can sit, stand or walk for six hours each in an éight day.
He can frequently climb ramps and stairs, stoop, aldnbe and occasionally
kneel, crouch, and crawlHe can never climb ladders or scaffoldde has no
manipulative limitationsHe should avoid unprotected heights, moving machinery
(cutting parts), and is able to drive occasionallle must avoid extraes of
temperature, toxic vapors or other pulmonary irritaiigentally, he is limited to
recall, understand and carry out simple and short instructions, and adapt to simple
changes.He can concentrate for extended periods at simple tasks and cart interac
frequently with supervisors, but occasionally with coworkers and the putidics
able to make simple work decisions.
Tr. 29. At step four, the ALJ determined that through the date last indal&dfiff could not
perform ary past relevant work.Tr. 33-34 At step five, the ALJ presented Plaintiff's RFC
limitations, as well as his age, education, and work experi¢ace vocational expert. The

vocational expert testified, taking all of these factors into account, that ardunaliwould be able

to perform the requirements of the following representative occupadifice: helper, mail sorter,



ard shipping and receiving weigherr. 35. Because there is work in the national economy that
Plaintiff can perform, the ALJ concluded that he is not disabligd.
IV.  ANALYSIS

Plaintiff challenges the ALJ’s decision witegard to stepfour and five of the sequential
process. First, Plaintiff argues that the ALJ dismissed or minimitesi pain in relation to
sacroiliitis. ECF.No. 19, atl1l. Second, Plaintiff argues that the ALJ did not fully develop the
record regardingpis pain Id. at 14. Third, Plaintiff argies that the ALJ erred by not recognizing
that heis limited to sedentary work armbnsequenthynot applying Rule 201.06 dhe Medical
Vocational Guidelinesld. at 1718.

1. Plaintiff's claim that the ALJ erred in minimizing his pain in relation to
sacroiliitis.

Plaintiff contends that the ALJ improperly dismissedhinimizedthe pan and limitations
associateavith sacroiliitis by accepting the testimonydf. Franciscaloglar the medicaéxpert
Dr. Joglar statedhat Plaintiffwas receiving‘'the same conservative management thatd
been receiving.”ECF No. 19, at 11. Plaintiff argues thathe ALJ should have considerdtht
Plaintiff was receivingconservativdareatment’not because his sacroiliitigasa minimal medical
condition, butbecause hbad a “chronic immunologic condition” for which he coulok receive
other treatmentdue tosecondary effectsTr. 1112-13. Plaintiff adds that sacroiliitiss a very
painful condition that limitdis ability to walk and stand for too long, and that such limitations
were not presented to the vocational expert.

Plaintiff's argument thathe ALJs reliance onDr. Joglar’'stestimony wasrroneouss
unpersuasive.The fact that Plaintiff was receiving “conservative treatment” was not the onl
evidencethat Dr. Joglar cited to in suppodf his opinion. The ALJ stated, and the d

demonstrates, that Dr. Joglar consideatidmedical evidence orecord, includingPlaintiff's



subjective complaints regarding sacroiliitidd. Indeed,Dr. Joglar specifically pointetb the
November 7, 201@ssessment @r. Josue GRivera Moralesthe treating physiciann which he
noted a positive response frdtaintiff’'s physical therapieand prescribe further therapies and
“TENS'’ training. Tr. 1112. Therefore, the ALJ’s reliance on Dr. Joglar’s testinssypported
by substantiaévidence.

Further Plaintiff's contentbn that the vocational expert should hasensideredhis
inability to walk or stand for too lonig unsubstantiatedTo support his claim, Plaintiff twicgtes
to information obtained through an online seafeRF.No. 19, at 12, n. 8, 14, n. However, the
scope of this appeal is limited to information in teeord. Plaintiff fails to pointto any record
evidence suggestirthat he is unable to walk or stand for the period of time stated in Dr. Joglar’s
RFCdetermination.Indeed in his assessment, Dr. Rivera Morales did not describe any significant
impairment & Plaintiff's ability to walk or standTr. 1112-13. Dr. Rivera Morales gave a detailed
description of the specific precautions to be takelayntiff: “avoid heavy lifting; avoid back
flexion during the mornings; avoid back flexion combined widtation; exercise as toleratéd.
None of these precautions connaaesinability to walk, standr sit. Id. Therefore, the ALJ did

not abuse her discretion in her proposed hypothetical to the vocational exgkx-Pantoja v.

Astrue 786 F. Supp. 2d 464, 469 (D.P.R. 201@)i¢ well within the ALJ’s authority to weigh
the evidence, to determine the credibility of the plaintiff's subjectiveptaimts, and to use only
credible evidence in posing a hypothetical question to a vocational expert.”).

2. Plaintiff’'s claim that the ALJ failed to fully develop the record.

Plaintiff contends that the ALJ had a duty to develop the record in relation &dl¢ged
sacroiliitisand its effecon hisability to work. However Plaintiff fails to showhowthe ALJ did

not fulfill this duty. In her decision, the ALJ stated:



After careful considration of the evidence, | find that the claimant’s medically
determinable impairments could reasonably be expected to produce the abos@ alleg
symptoms; however, the claimant’s statements concerning the intensitytepersiand
limiting effects of these symptoms are not entirely consistent with the medicahegid

and other evidence in the record for the reasons explained in thisodedsicordingly,

these statements have been found to affect the claimant’s ability to work onhetdehe

they ca be reasonably accepted as consistent with the objective medical and other
evidence.

Tr. 30. This indicates that the ALJ took note of Plaintiff's different alleged impairmemisiding
those associated with sacroilijtisut that her derminationasto ther intensity, persistence, and
effectswould be limited tathoseconsistent with the recordSuch an approach is nobfair or

prejudicial. SeeFaria v. Comnr of Soc. Se¢.187 F.3d 621 (1st Cir. 199&iting Shannon v.

Chater 54 F.3d 484, 488th Cir. 1995)(“Reversal due to [an ALJ’s alleged] failure to develop
the record is only warranted where sualiulre is unfair orprejudicial’). Moreover, the ALJ
explicitly relied on the opinion of Dr. Joglar to ensure a fully developed rezsind had evaluated
all of Plaintiff's conditions and provided a detailed opinion.

It should also be noted that at the hearing on January 18, R@imiff's counseheither
expressedoncern abourlaintiff's impairments due to sacroiliitis nor quesear. Joglarabout
his conclusion in relation titis condition. Tr. 58-59. On the contrary, Plaintiff's counsklcused
on the effects of Plaintiff's sleep apnea, which suggtssthe allegedlimitations due to
sacroiliitis were not as important asclaims. Id. When a claimant is represented,in this case,
the ALJ should “be entitletb rely on claimans counsel to structure and present the claireant

case in a way thahis] claims areadegately explored Faria v. Comrir of Soc. Se¢.187F.3d

621 (1st Cir. 1998(citing Hawkins v. Chater113 F.3d1162, 1167 (10th Cirl997);Sears v.

Bowen 840 F.2d 394, 402 (7th Cit988). Thereforethe ALJ properly developed the recond

the case at bar.



3. Plaintiff’'s claim that the ALJ erred in not applying Rule 201.06.
Plaintiff contends that he is limited to sedentary work and ieadt.J erred in not applying
Rule 201.06 otheMedical Vocational Guidelinesnder20 C.F.R. 8 404 Subpart P., Appendix 2,
Regulation No. 4.Plaintiff's assertio thathe is limited to sedentamyork conflicts with the rets
of the evidence in the record and is unpersuasdezlentary work
represents a significantly restricted range of work, and individuals with @nmaix
sustained work capability limited tsedentary work have very serious functional
limitations. Therefore, as with any case, a finding that an individual is limited to less than
the full range of sedentary work will be based on careful consideration of tenegiof
the individuals medicalimpairment(s) and the limitations and restrictions attributable to
it. Such evidence must support the finding that the individwakidual functional capacity
is limited to less than the full range of sedentary work.
20 C.F.R. 8§ Pt. 404, Subpt. P, App.Phere was a sufficient basis for the ALJ’s decision to rely
on Dr. Joglar's opinion that Plaintiff was capable of performing light work. ,Fssthe ALJ
pointed out in her opiniorfon April 12, 2016, at the State Insurance Fund (SIF), the physical
examination was unremarkable and he referred feeling”wéllrther,“at Grupo Fisi&ico y
Terapia ksica, from May 23, 2016 through June 21, 2016, the claimant was found with limited
lumbar flexion, but normal muscle strength, normal balance and normal GaiB0. Secongas
already stated, Dr. Rivera Moralesotes from his evaluation on November 7, 2016 show only a
small range of limitations on Plaintiff's fetionality. Tr. 1112-13. Third, the ALJ considered
the assessment of Dr. Lourdes Marrero, a state agency medical conaditaatsostated “that
the claimant can perform light work exertionil’t. 32. Therefore, Plaintiff’'s contentiotinat he is
limited to sedentary work is without merit.
V. CONCLUSION

Based on the foregoing analysis, the court concludes that the decision ofrthegSioner

was based on substantial evidence. Therefore, the Commissioner’s deddtetRMED.



IT IS SOORDERED.
In San Juan, Puerto Rico, thi8 8ay ofAugust 20109.

s/Marcos E. Lopez
U.S. Magistrate Judge
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