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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

J. LINCOLN TAMAYO and MARIAT.
TAMAYO,

Plaintiffs,
V. CIVIL NO.: 17-2129(MEL)

SOUTHWEST AIRLINES COMPANY and GM|
AIRLINE SERVICES, INC,,

Defendants.

OPINION AND ORDER

J. Lincoln Tamayo and Maria T. Tamayo (“Plaintiffs”) filed a complairaiast Southwest
Airlines Company, GMD Airlines Services, Inc., and various unidentifisdrance companies
(“Defendants”) on August 23, 20£7.ECF No. 1. Plaintiffs alleged negligence by Southwest
Airlines Company (“Southwest”) and by GMD Airlines Services, Inc. (“GMDId. at 3-4.
Defendants filed a motion to dismiss pursuant to Federal Rule of Civil Procedurél}2(b)
contendingthat the damages suffered by Plaintiffs are minor and do not exceed the $75,000
threshold necessary for the existence of diversity of citizenship jursdicECF No. 40.0n
January 28, 201%he court entered an order denying Defendantgion to dismiss ECF No43.
Pending before the court is Defendants’ motion for reconsideration. ECGHNPlaintiffs filed
a response in opposition, which they supplemented pursuant to a court B@feNos. 4547.

Defendard filed a reply to the response in opposition. ECF No. 48.

! The claims against all generically named defendants have been dismisseNo.BG6F
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l. MOTION TO DISMISS STANDARD UNDER RULE 12(b)(1)
Pursuant to Fed. R. Civ. P. 12(b)(1) (“Rule 12(b)(1)"), a defendant may move to dismiss
an action for lack of subject matter jurisdiction. “As courts of limited jurisdictenteral courts

have the duty to construe their jurisdictional grants narrowfyia Air, Inc. v. United States, 555

F. Supp. 2d 321, 323 (D.P.R. 2008) (citidlicea Rivera v. SIMED 12 F. Supp. 2d 243, 245

(D.P.R. 1998)). Since federal courts have limited jurisdiction, the party asgarisajction has

the burden of demonstrating the existence of federal jurisdicBeaMurphy v. United States, 45

F. 3d 520, 522 (1st Cir. 1999proz-Serrano v. Caribbean Records |Jn270 F. Supp. 2d 217

(D.P.R. 2003).
Challenges to subject matter jurisdiction through a Rule 12(b)(1) motay constitute

either a facial or factual challeng®alentin v. Hospital Bella Viste€?54 F.3d 358, 363 (1st Cir.

2001); Mercado Arocho v. United States, 455 F. Supp. 2d 15, 18 (D.P.R. Ri06ja de Leon

v. Maxon Engineering Servs., Inc., 283 F. Supp. 2d 550, 554 (D.P.R. 2003). To decide whether a

12(b)(1) motion is a facial or factual challenge, a court must determinbevlile¢ motion disputes

the complaint’s allegations regarding subject matter jurisdici@ncesNegrén v. J & N Records,

LLC, 504 F.3d 151, 162 n.8 (1st Cir. 2007). If the 12(b)(1) motion does not dispute subject matter
allegations, then it challenges only the facial sufficiency of the compl&int.If the 12(b)(1)
motion disputes the subject matter allegations, then iectg@s the factual basis for subject matter
jurisdiction. Id.

Under a facial challenge, the moving party challenges jurisdiction bagbéd alegations

in the complaint.SeeValentin 254 F.3d at 363Ylercado Arochp455 F. Supp. 2d at 1Rivera

delLedn 283 F. Supp. 2d at 554. Thus, “the court must consider all the allegations in the complaint

as true, and will not look beyond the face of the complaint to determine jurisdicttgréado



Arochg, 455 F. Supp. 2d at 18. A facial attack only reggiat court to examine the complaint and
determine whether the plaintiff “has sufficiently alleged a basis of subjetérmarisdiction.”

TorresNegron 504 F.3d at 162 (quoting Scarfo v. Ginsburg, 175 F.3d 957, 960 (11th Cir. 1999));

see, e.g.Fina Air Inc., 555 F. Supp. 2d at 3288 (examining a facial attack and applying the

standard articulated ihorresNegron.

Under a factual challenge, “the allegations have no presumptive truthfulness, emgrthe
.. .has discretion to allow affidavits, doments, and even a limited evidentiary hearing to resolve

disputed jurisdictional facts.Mercado Arochp455 F. Supp. 2d at 18 (citations omitted) (quoting

Reynolds v. Nelson, Civ. No. @470PHX-ROS, 2006 WL 2404364, at *1 (D. Ariz. July 17,
2006)) The analysis changes depending on whether the challenged facts would alsosiexsde is
relating to the merits of the cas@.orresNegrén 504 F.3d at 163. If the challenged facts do

involve the merits of the case, the court must use a summary judgment stawlddissrass “‘only
if the material jurisdictional facts are not in dispute and the moving party is entipheeMial as a

matter of law.” Id. (quoting Trentacosta v. Frontier Pac. Aircraft Indus., Inc., 813 F.2d 1553,

1558 (9th Cir. 1987))If the challenged facts do not involve the merits of the case, then the court
is free to consider evidence and decide the question of its subject madticiiom over the case.
Id.
. FACTUAL ALLEGATIONSIN THE COMPLAINT

On November 16, 201@®lainiffs checked in with Southwest at the Luis Mufioz Marin
International Airport in Puerto Rico. ECF No. 1, atBecause Mr. Tamayo required wheelchair
assistance, Southweditectedthat he be escorted throughiportsecurity by an agent of GMD,
Souhwests wheelchair contractord. at 2-3. An agent of GMD pushed Mr. Tamayo to security,

where Mr. Tamayo was instructed to pass through without the wheelttheat. 3. Mr. Tamayo



exited the wheehar and passed through securitid. GMD’s agent met him on the other side
with the wheelchairld. WhenMr. Tamayosat on the wheelchair, it locked out under his weight
andcutpart ofhisright pinkyfinger. Id. Plaintiffs allege thatMr. Tamayo suffered bodily injury
and resulting pain and suffering, disability, mental anguish, lost capacity fenjtinenent of life,
the expense of hospitalization and medical care and treatment, aggravatieexa$fing injuries,
lost wages, and impaired earning capacitiiese losses are permanand continuing in nature
and [Mr. Tamayoill suffer these losses in the futureld. at 4. Plaintiffs also allege thalits.
Tamayo suffered intense mental anguish upon seeing her husband’s finger ampudaipdna
seeing his own suffering.ld. Plaintiffs seek $300,000 in damagéd.
I11.  FACTUAL ALLEGATIONSIN THE MOTION TO DISMISS

In the case at bar, Defendants hakeallengedhe factual allegations of the complaint as
to subject matter jurisdiction. ECF No. 40, at 2. Thus, the court may look beyond tbétfaee
complaint and has discretion “to allow affidavits, documents, and even a limited evigentia
hearing to resolve disputed jurisdictional facts” to determine the existensebg#fct matter

jurisdiction. Mercado Arochp455 F. Supp. 2d at 18.

In support of their motion to dismidSefendants directed the court’s attention to Plaintiffs’
depositions and Mr. Tamayo’s medical recordfe evidence revealed that a paramedic cleaned
Mr. Tamayo’s finger and applied Neosporin and a BAmtor bandage at the airpart Puerto
Rico. ECF No. 461, at 32. Mr. Tamayo told the paramettiat he preferred to obtain medical
treatment inTampa.ld. He tookTylenol before hidlight. Id. at44. When he arrived at Memorial
Hospitalin Tampa, he statetiat his pain level was zeemddeclinedpain medication.ld. at 42,
45-46. Mr. Tamayo had followup visits to Memorial Hospital ro November 23, 2016 and

December 7, 2016ld. at48.



Memorial Hospital referretr. Tamayato an orthopedic surgeon, ManielMurphy. Id.
at 46-47. Mr. Tamayo visited Dr. Murphy on five occasions: November 22, 2016, December 1,
2016, December 19, 2016, January 3, 2017, and January 31, 2017. ECF No. 40-2.

Mr. Tamayo’samputated fingertippas growrback including his naif ECF No. 461, at
84—-85.However, ke does not have a fingerprindl. at 39 His finger is “tender” antioccasionally
painful” and he does not have full sensatioit.ind.

V.  LEGAL ANALYSIS

Generally, multiple plaintiffs cannot aggregate their claims to meet the amount in

controversy._CE Design Ltd. v. Am. Econ. Ins. Co., 755 F.3d 39, 43 (1st Cir. 2014). There is an
exception to this rule in cases where several plaintiffs seek to enfsingla title or right, in

which they have a “common and undivided intere#d.”(quotingTroy Bank of Troy, Indiana v.

G.A. Whitehead & Cq.222 U.S. 39, 4041 (1911)). “[llndividually cognizable and calculable

claims” do not meet this definitiorld. at 44.
Turning to the case at bar, Plaintiffs’ claims are individually cajse and calculable
because even though their alleged injuries resulted from the same event, they prasiebe

separately.SeeRodrguez v. P.L. Indus., Inc., 53 F. Supp. 2d 538, 541 (D.P.R. 1999) (“Plaintiffs’

argument that their claims must be aggregated because their independentedaltnsom a
single act by Defendant is not compelling.”). Thus, Plaintiffs’ claims cabeaggregated to
meet the $75,000 amount in controversy requirement. This leaves two possible soenduicis
the court might exercise diversity jurisdiction over Plaintiffs’ claims. Fihst,claims might
exceed the amount in controversy individually. Second, ifafrtbe claims cannot exceethe

amount in controversy, the court could exercise supplemental jurisdiction aveftaim Exxon

2 Mr. Tamayo stated that it took two to three months for his fing&neal” and for his nail to begin growing back.
ECF No. 401, at59-60.



Mobil Corp. v. Allapattah Servs., In&45 U.S. 546 (2005) (holding that as long as one party in a

diversity jurisdiction action alleges a sufficient ambun controversy, the court may exert
jurisdiction over other parties in the case even when those parties’ own allegatiamsufficient
to meet the amount in controversy).

Here, Ms. Tamayo’s clainfor “intense mental anguish” does rexceed the$75,000

amount in controversy requirement. ECF No. 1, at 4. In Rosario Ortega-Ki§t&oods, Inc.

370 F.3d 124, 129 (1st Cir. 2004) (reversed on other grounds), the First Circuit held that the
emotional distress claims of family members of an &gugirl could not meet the $75,000 amount
in controversy requirement. Factors the First Circuit examined included whikéhéamily
members believed the girl would die of her injury, whether there was a “draniaiessing of
the accident,” whether thaccident strained the family members’ relationship with the girl,
whether the family members missed any work or school obligations to takelttee rgedical
appointments, whether the family members received any counseling services ictioonnih
thegirl’s injury, and whether the family members lived with the gid. Here,Ms. Tamayadid
not witness the accident. ECF No-30at8. Further Plaintiffs did not plead and have not cited
to any evidence indicating that Ms. Tamayo believed that Mr. Tamayo would ditndlzeicident
strained her relationship with Mr. Tamayo, that she missed any obligations tdrtakemayo to
medical appointments, or that sleger received psychological or psychiatric treatment for
emotional damages in connection with the accident. Thus, the only claim remhbatimgight
exceed the $75,000 amount in controversy requirement is that of Mr. Tamayo.

An examindion of relevanprecedenteveals thain cases where claims for lost fingertips
or fingersexceeded the amount in controversy, the plaintiffs suffered some combination of

extensive medical damages, such as hospitalization or surgery, acute epsitmstant pain,



anxiety or depressiowmjfficulty engaging in everyday activities, an inability to work, diminished
capacity for holding and grasping objects, scarring, and a need for future meaicabesPhayv

v. Trueblood, Inc., 915 F.2d 764 (1st Cir. 1998370,000awardfor loss of long and index

fingertipswherel) the gaintiff was hospitalized for three days, 2) the stubs of his fingers were
still acutely sensitive and bent backwards, 3) he could no longer play sports or insstuthée
considered the injury to be a social stigma, 8nte was out of work for almost two years and

was at times unable to work when he did obtain ¥ jdiilalba v. Rockford Sys., Inc., No. 62

CV-4455(ARR) (RML), 2006 WL 526660 (E.D.N.Y. Mar. 3, 2006305000 award for loss of
top portions of two fingers whetbe gaintiff 1) had surgery, 2xperiencedonstant pain in his
hand 3) suffered fromanxietyand depression, 3jadbeen unable to work since the accident, 4)
had difficulty engaging in everyday activities, and 5) had diminished capamitirdlding and

graspingobjects);Podgurski v. Town of N. Hempstead, 824 F. Supp. 2d 358 (E.D.N.Y. 2011)

($147,500 award for crushing of middle finger whereh®) gaintiff had constant pain when he
moved the finger, which woke him up at night, 2) he got cramps up his arm, 3) the ingury wa
treated by surgery, 4) there was a significant decrease in sensation arttl strévegfinger, which
affected the overall grip and strength of the hand, 5) there was scarring,thagiéintiff would
require treatmenwith occupational therapy, medication, a steroid shot, and surgery).

Mr. Tamayo’sonly evidence of damages includes treatment by paramedics, two-gtiow
visits to Memorial Hospitalfive visits to Dr. Murphy, lack of a fingprint, “occasional” pain in

his finger, and lack of full sensation in his finger. Plaintiffs have cited to no eededicating

31t is unclear whether the plaintiff ilodgurski v. Town of N. Hempstea#P4 F. Supp. 2d 358 (E.D.N.Y. 2014}t

the tip of his middle finger or the entire fingelf. the plaintiff lost the entire finger, there is yet another reason to
distinguish this case from the opeesentlybefore the court Cases in which the plaintiff lost an entire finger, such as
Heddinger v. Ashford Merit Cmty. Hosp., 734 F.2d 81 (1st Cir. 1984dde inapposite. On that note, it is also worth
emphasizing that the plaintiffs Phav v. Trueblood, Inc915 F.2d 764 (1st Cir. 1998hdVillalba v. Rockford Sys.,
Inc., No. 02CV-4455(ARR) (RML), 2006 WL 526660 (E.D.N.Y. Mar. 3, 200®)st two fingertips, rather than just
one, which further differentiates the caseffom the case at bar.

7




that Mr. Tamayo was hospitalized or underwent surgery, experiences constent tihan
occasional pains anxious or depressdugs difficulty engaging in everyday activities, was or is
unable to work, has diminished capacity for holding and grasping objects, or needsbdical
care. Under these circumstances, the amount in controversy cannot exceed $8g€00cker

v. Exxon Mobil Corp., No. CIV.A. 1£277-1JB, 2015 WL 105894 (M.D. La. Jan. 7, 2015) (finding

that the amount in controversy was not met where the plaintiff losbiame finger).

It is notmerelya dearthof evidence, however, that dooms Mr. Tamayo’s ability to meet
the amount in controversy. Mr. Tamayo’s deposition and his medical records also casindoubt
theextent of his damages alleged in the complaint. As to Mr. Tamayo’s emotidaabstaording
to his medical records, on December 1, 2016, Mr. Tamayo was “doing well” and had “no
complaints.” ECF No. 4@, at8. On December 19, 2016, Mr. Tamayo had “normal mood and
affect and [wa]s well groomed with gd eye contact.”ld. at 6. As to his ability to engage in
everyday activities antb work, Mr. Tamayo specifically stated that his finger does not restrict
him, unless he wants to scratch his ¢a€F No. 401, at40. As tothe physical appearancelo$
fingertip, though he does not have a fingerprint, Mr. Tamayo specificatBdstiaat this is “no
problem.” 1d.

Indeed, after the motion for reconsideration was filed, the court ordered Rafatif
provide specific evidence that Mr. Tamayo: 1) had to undergo suayephysical therapy
regarding his finger, 2) suffered permanent dantage impairment in his finger, and 3) received
a prognosis made by a physiciadicatingthat the condition of his finger could deteriorate in the
future. ECF No. 8. In theirresponse in oppositioRlaintiffs stated that “it is inapposite to discuss
the need for surgery or physical therapy; permanency; or futuréodatien.” ECF No. 47, at 12.

Plaintiffs’ position is that the loss of Mr. Tamayo’s fingergone without any of the



circumstancessurroundingthe relevant casesuffices to meet the amount in controversy.
Unfortunately for Plaintiffs, the law is not on their side.
V. CONCLUSION

For the foregoing reasons, Defendsintnotion for reconsideratiofECF No. 44) is
GRANTED. The complaint is hereby DISMISSED WITHOUT PREJUDIGElack of subject
matter jurisdiction

IT IS SO ORDERED

In San Juan, Puerto Rico, thisM@ay of June, 2019.

s/Marcos E. Lopez
U.S. Magistrate Judge
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