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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

JORGE MALDONADO MEDINA,
Plaintiff,

V- Civil No. 18-1091(BJM)

COMMISSIONER OF SOCIAL

SECURITY ADMINISTRATION,
Defendant

OPINION AND ORDER

The Acting Commissioner of the Social Security Administraffthe Commissioné)
moves to dismis§orgeMaldonado Medina’¢‘Maldonadd) complant for judicial review. Dkt.
12. An Administrative Law Judg€'ALJ”) issued a decision finding that Maldonado was not
disabled on March 11, 2016. Dkt.-B2 Maldonadopetitioned tothe Appeals Guncil, which
declined to revievhis claim onAugust 9, 2017SeeDkt. 12-2. On February 15, 2018, Maldonado
filed thiscomplaint. Dkt. 3*Compl”). The Commissioner contends that Maldonaadosplaint
is time-barred Dkt. 12 Maldonadmpposes the motion. Dkt. 14. The case is before ncesent
of the parties. Dkt. 4.

For thefollowing reasonsthe Commission& motionis GRANTED.

APPLICABLE STANDARDS

The First Circuithas determined that a Rule 12(b)(@ytionis the appropate standard
where the Commissioner wishes to disnassaseor failing to timely file See, e.g.Grant v.
Berryhill, 695 Fed. Appx. 592, 593 (1st Cir. 2017 survive a Rule 12(b)(6) motioncamplaint
must allege‘a plausible entitlement to reliefBell Atl. Corp. v. Twombly550 U.S. 544, 559
(2007). A court mustaccept welpled factual allegations in the complaint as true and make all
reasonable inferences in the plaingffavor! Miss.Pub.Emps. Ret. Sys. v. Bos. Sci. Cqrp23
F.3d 75, 85 (1st Cir. 2008). While a complaint need not contain detailed factual allegations t
survive dismissal, a plaintif “obligation to provide the grounds of his entitlement to relief

requires more than labels and conclusions, and a formmelaitation of the elements of a cause of
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action will not do” Twombly 550 U.S. at 555 (internal citation omitted). The court also need not
accept as true legal conclusions“araked assertiohslevoid of‘further factual enhancemeifit.
Ashcroft v. Igbg 556 U.S. 662, 678 (2009) (quotimgyombly 550 U.S. at 557) (internal alteration
omitted);Maldonadov. Fontanes568 F.3d 263, 267 (1st Cir. 2009). The plaintiff must show more
than the"sheer possibility that a defendant has acted unlawfully. at 678. “Wherethe well
pleaded facts do not permit the court to infer more than the mere possibility of midcdneuc
complaint has allegedbut has not showsrthat the pleader is entitled to relieid. at 679
(internal quotations and alterations omitted).

On a Rule 12(b)(6) motion, the courtan consider (a) implications from documents
attached to or fairly incorporated into the [counter]Jcomplaint, (b) facts suseetsilplidicial
notice, and (c) concessions in [the complaitegneesponse to the motido dismiss’ Schatz v.
Republican State Leadership Com669 F.3d 50, 55 (1st Cir. 2012) (quotiguret-Velez v. R.J.
Reynolds Tobacco Gel29 F.3d 10, 13 n.2 (1st Cir. 2005)) (internal quotations omitféatjerson
v. Paige 987 F.2d 1, 3 (1st Cir. 1993).

BACKGROUND

Maldonadoalleged hebecame disabled in April 201Compl. 3 Maldonadofiled an
application for social security benefits @atober 22012.1d. at 3 Hewas denied and requested
a hearing before an Administrative Law Judg®lLJ”), and a hearing was held in March 201tb
at 1 4 The ALJ determined thahe did not qualify for benefits, and the Appeals Council
subsequently denied Maldonadaéequest to appeddl. A notice of the Appedlouncil’s decision
was sent tMaldonadoon August9, 2017 Id. Maldonadareceived the noticand observedhat
his representativé®scar Crespavas copiean it. Crespo had responded to previous notifications
and communicationwith the CommissionesoMaldonadabelieved e would do the same here.
Id. The record is silent as to what, if any, communication occurred beMadonadcand Crespo
during the statutory period, bialdonadoarguesintervening forcegprewvented him from filing

his claim on time.
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On September 2@017Hurricane Maridit Puerto RicoMaldonaddives inVillalba—an
isolated, rural part of the islardwvhich left him particularly exposetb the storm. Dkt. 14 at 6.
Hurricane damage blocked the only road from his home for a peralchosttwo months, from
September to Neember2017.1d. Maldonado alleges thatl@ommunications and media were
inaccessible for longeruntil aboutFebruary 2018Id. Further Maldonadasuffered a car accident
on Decembed8, 2017 requiringntermittentmedical assistanaantil February9, 2018.ld. at 7.
Duringa preadmissiorvisit to a hospital on February 2018, Maldonadweisited Crespos office
to inquire about his caskl. Crespo adviseMaldonadahat he needed to procure counsel and file
a case in federal couttl. at 7-8.

OnFebruary 152018 Maldonaddiled this civil action Compl.The Commissioneamoved
to dismiss the clainon November 162018for filing outside the statute of limitationBkt. 12.
Maldonadoackrowledges he was late in filing brequestsan equitable toll to pursue his claim.
Dkt. 14.

DISCUSSION

As a preliminary matter, both parties submitteslv evidence to support thestatute of
limitations claimsWhile no authority expressly authorizes the submission of their evidesce
equitatke tolling context there ispersuasivauthorityconcerningstatute of limitationglaimsin
the regulationsSee20 C.F.R. § 422.10(c) (to rebut mesumptionfor when the statet of
limitations begins to run, a claimamtedto demonstrate ‘aeasonable showing to the contrgry
The First Circuit allowsiew evidencerelated to statute of limitations clainrs these case<f.
McLaughlin v. Astrue443 Fed. Appx. 571, 574 (1st Cir. 2011) (allowing the submission of
attorney’scopy of anotice butfinding this was insufficient to rebut the presump}idnwill
consider the new evidence submitted by both sides to support their staintgadions claims
here.

Congress intended social security claims to be adjudicatedeaieived in a manner
“unusually protectiveof claimantsHeckler v. Day467 U.S. 104, 106 (1984After notice ofa

final decision by the Commissioner, an individual has sixty days to file a cidhad2 U.S.C. §
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405(g).Noticeis presumed to be fivdays after the decision is madbeit the individual may rebut
that assumption with a showing to the contra@yCFRS 422.21(Qc). Maldonadadoes not address
when heeceived notice of theugust 9, 201 denial so the court presumdsathereceived notice
on August 14andthe statute of limitations began to run. Dkt. 14 at 1 (agreeing with procedural
history of the case in Dkt. 12 at 2--3

The Commissionecontends thalaldonado’sactionis time-barred Dkt. 12 Maldonado
filed his suit m February 152018—125daysafterthe October 18leadlineto file. Dkt. 12 at 5.
The parties agree thstaldonadodid not timely file.SeeDkt. 14 at 3 Maldonado argues that
equitable tolling should applfBefore speaking to Maldonadcequitable claimsthere are a two
court ordersluring the statutory period thatayaffect Maldonades filing deadline

The irst court order wasssued in responde Hurricane IrmaNotice from the Clerk No.
17-09,Extension of Terms Due to Passage of Hurricane Jistrict of Puerto Rico (Sept. 8,
2017) However, this order only dealt with claims due"&@eptember 6th through, and including
September 8th2017” Id. Maldonados claim was due on October 13th, 2017, so this first order
does not apply. The second order was issued in light of Hurricane Maria. It dé¢latdtiee murt
was closed on September 18, 2@hd was inaccessible until October2®17 Notice from the
Clerk Misc. No. 17509 (ADC) In Re: Emergency Measures after the Passage of Hurricane
Maria, District of Puerto Rico (Oct. 4, 2013at 2 Further, the notice ordereadat “due to the
aftermath of Hurricane Maria that caused total devastation of power and oacatian
infrastructure fothe Court and members of the Balt deadlines and delays within this Coart
authority including . . .cases pendmto be filed before this Court . .are suspended until
November 62017.”ld. at 31 3.Therefore Maldonads clam was tolled from September 18 until
November 6, 201 Maldonaddost thirty-four daysof his allottedsixty daysfrom August 14 until
September 1,22017. Starting November 8017, Maldonadbad twentysix days to file his claim.
He argues that hisaim should be equitably tolled due to subsequent hurricane damage.

Equitable tolling is reserved for exceptional cases, so the proponent bears the burden of

showing that the doctrine appli€&orgosTaboas v. Hima San Pablo Hosp. Bayan882 F. Supp.
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2d 121, 125 (D.P.R. 2011Maldonadocites Pioneer Inv. Servs. Co. vriswick Assae Ltd.
P’ship, 507 U.S. 38(1993),using theexcusable neglestandardn a bankruptcy action to justify
equitable tollingPioneerwas decided under the Federal Bankruiales and excusable neglect,
while offering persuasive evidendshot controlling.d. at 388.

To be entitled to equitable tolling, a litigant must establishtbieat havg1) been pursuing
their rights diligently and (2) that some extraordinary circumstances stoibeir waywhich
prevented timely filingMenomnee Indian Tribe of Wisconsin v. United State36 S. Ct.750,
755 (2016) (citingHolland v. Floridg 560 U.S. 631, 649 (2010Bquitable tolling is applied on
a caseby-case basis, avoiding mechanical rules and favoring flexibilitfega Candeleria v.
Orthobiologics LLC 661 F.3d 675, 680 (1st Cir. 2D). In interpreting this rule, aourt generally
considers five factors to guide its decistorgrant an equitable tof* (1) a lack of actual notice
of a time limit; (2) a lack of constructive notice of a time limit; (3) diligence in the gwkanés
rights; (4) an absence of prejudice to a pampponent; and (5) the claimasreasonableness in
remaining ignorant adhe time limit.” Borgos-Taboas832 F. Supp2dat 125 (citinglobe v. I.N.S.
238 F.3d 96, 100 (1st Cir. 2001prejudice tahe Commissionewill be addressedirst.

Maldonadoclaims that there will be no danger of prejudice to the Commissi@mtaiuse
the controversy will be decided arrecord already ithe Commissionés possessiorDkt. 14 at
5. Prejudice is not defined so narrowly. The statute of limitations existertwope efficiency and
quick resolution of appeatslue to the vast number of civil actions file@e Oliveira v. Astrug
Civil No. 10-11905,2011 WL 709971, at *14 (D. Mass. Aug. 1, 2011). Equitably tolling a
complaint filed so lon@fterthe statute of limitationexpiredwould undermine this congressional
purpose and possibly increase the number of challenges to the Commissioneoasiétis

In order to qualify for equitable tolling, a movant can demonstrate a lack of actual or
constructive notice to suppadnis claim. Maldonadoconcedeshe receivedactual notice of the
deadling so we needot discusgonstructive noticeMaldonadoargues howeverthat theactual
noticehe received was insufficient becatise notice was printed in Englisather tharhis native

language oBpanish.Sinceit was not in his native languagdaldonadamplies thathe could not
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comprehendhe deadline. Dkt.14 at A representative fronthe Commissionecertified that the
notice had been seraind the notice attaeld includeda Spanish translatiorbeeDkt. 12-1.
Maldonadoargueghat the representative did not certify that the notice was in Sp&tuslever,

the noice is selfauthenticatingpecause it contagthe seal of a federal government agency on its
letterhead.F.R.E. 902(4)(B). The burden is orthe petitionerto prove his claim hereand
Maldonadodoes notcontend that he did not receive the Spanish traos|ajust thatthe
Commissionedid not certify that they sent him a Spanish cofhe evidence provided khe
Commissionetends to show that he did receive it in his native language.

Individualswho exerciseéeasonabléiligence in pursuiof theirrights maystill qualify for
equitable tolling provided they were prevented from filing suit by extraordinary circurosta
Heimeshofiv. Hartford Life & Accidentns, 571 U.S. 99, 114 (2013Reasonableiligenceis
shown when a claimant has activelyrgued a claim during the statutory perilwdin v. Dep’t of
Veteran Affairs 498 U.S. 89, 96 (1990Maldonado conterslthat in light of his extraordinary
circumstances, he pursued his claim with reasonable diligence.

Maldonadooffersa unique set of circumstances outside his controhinallegeseft him
unable to diligently pursue his claim frodovember 62017 until Februar®, 2018. To start,
Maldonadas from Villalba—anisolated rural part ofPuerto RicoDkt. 14 at 6.A hurricane is an
“extraordinary circumstanteutside the petition&s control.Jefferson v. Haza Food€ivil No.
1700359, 2018 WL 5268756, at *6 (S.D. Tex. Oct. 5, 2018) (referringuiwicane Harvey).
Hurricane darage blocked the only road froMaldonado’s homdor a period of almosttwo
months which Maldonado allegdeft him withoutcommunications until abolwebruary 2018.
Dkt. 14 at 6 Some federal courtsave deniegquitable toiing claims byhurricane victimsavho
could have madeéa single phone call.McCreary v Nicholson 20 Vet. App. 86, 92 (Vet. App.
2006) (referring tdHurricane Ivan). HereMaldonadoallegeshe couldnot have made a single
phone call as he was withatgll phone servicantil about February 2018kt. 14 at 6 However,
the only evidence hgrovides to make this claim iBs motionrespondingo the Commissioné&s

motion to dismissSeeDkt. 14 at 6(*All communications and media, as well as cellphone and
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Internet signal was reestablished near Februa2@©8.”). Without more evidence,cannotcredit
thetestimonythat he was unabk® communicate until February 2018f. McLaughlin443 Fed.
Appx. at 574 (acknowledging that a plairisffaffidavit alone is not sufficient to rebut evidence
for a statute of limitations presumptioflaldorado offers another circumstance he believes
should make him &jible for an equitable toll: a caiccident on December 18, 208&eDkt. 14

at 7. However, the court does not reach this argument because Maldodatto would have
expired beforehand.

Maldonadocould have pursuelis claimafter November @&ut before the car accident on
December 182017 This period spans a total of fortwo days, more thathe twentysix days
Maldonado had left to file his claim. While it is true that the diligencegreqguires a showing
of reasonablenot maximum, éasible diligence, this periatbes noshow that Maldonado acted
diligently. Maldonaddeaves open the question of whiatany, effort he madeduring thisforty-
two dayperiod The Commissioner may extettte time in which an individual may file a civil
action“upon a showing of good cau580 CFRS 422.21(c); see als@owen v. City of New Yark
476 U.S. 467, 480 (1986). There is no such extension or shoiwgogpd causen the recordDkt.

12 at 3And whena claimant fails to petition the Commissioner to for more timeepetitioneit
is a clear showing of a lack of diligence ahilars the application of equitable tollihg.
McLaughlin 443 Fed. Appx. at 574.

Equitable tolling is reserved for exgteonal circumstanceshenthe claimanhassatisfied
hisburden of exercising reasonable due diligence in pursusgaim. Muldoon v. Astrug590 F.
Supp. 2d 188, 19495(D. Mass. 2008 Maldonados circumstances are distressibgt the law is
clear:without a showing of reasonable diligence, Maldonado is not eligible for equitdiyg.tol
Between the time the court was operational and the car accident, Mald@thttotytwo days
to reasonably pursue hidaim. He does not submgufficient evidene to support why he was
unable to file his claimFurther, he did not petition the Commissioner for more time, which the

First Circuit has deemed fatal to the extension of an equitabld48llIFed. Appx. at 574.
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CONCLUSION
For the foregoing reasorthie Commissiones motion to dismisss GRANTED.
IT1SSO ORDERED.
In San Juan, Puerto Rico, thist?day of June, 2019.

BRUCEJ.McGIVERIN
United States Magistrate Judge
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