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5 v. Cruz-Soto et al

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

DR. ADOLFO DANIEL LOPEZ-MIERES
Plaintiff,

CASE NO. 18-1588 (GAG)

CARMEN YULIN CRUZ SOTO, IN HER
OFFICIAL AND PERSONAL CAPACITY;
MUNICIPALITY OF SAN JUAN, ET AL,

Defendants.

OPINION AND ORDER

Dr. Adolfo Daniel LépezMieres (“Plaintiff”) filed the presentsuit against Carmen Yuli
Cruz Soto in her personal capacity (“CYC”), the Municipality of San Juan (“ME&3men Yulin
Cruz Soto in her official capacity as the mayor of MSJ (“Mayor Cruz”), Jane Doe, amdrios
companies X and’ (Docket No. 5)dleging violations of the First and Fourteenth Amendnsetot
the United States Constitutiooirsuant to section 1983 of the Civil Rights Act of 1991, 42 U.
§ 1983.

Plaintiff further invokes the Court’s supplemental jurisdictidieged violationsf Article Il
sectionsl,4,6, and 7 of th€onstitution of the Commonwealth of Puerto Ranad pursuant t
Articles 1802and 1803 of the Civil Code of Puerto Rico, P.R. Laws AnrB1it8§8 514342, Puerto
Rico Law 426 of Noember7, 2000,P.R.LAWS ANN. tit. 1, § 601, Puerto Rico Law 14 of April 1
2001,P.R.LAWS ANN. tit. 29 § 194, Puerto Rico Law 115 of @eober20, 1991 P.R.LAWS ANN.
tit. 29 § 194, and the Autonomous Municipalities ARHR.LAWS ANN. tit. 21 § 4554, 4560, an

4562.1d, 1 3,4.
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Before the Court are CYC, the MSJ, and Mayor Cruz (collectively, “Defenda

nts”).

Defendants’ Motions to Dismiss for failure to state a claim on whicéfredin be granted pursugnt

to Rule 12(b)(6) of the Federal Rules of Civil Procedure. (Docket Nos. 13;,CMC(. argues that

she is entitled to qualified immunity in her personal capacity and that Plaimidt lsgally entitled
to the relief he seeks. (Docket No. 13 at 1). MSJ and Mayor Cruz posit thaiffftaistfailed to
meet the requisite elements undection1983 and that the claim against Mayor Cruz is redun
and duplicative. (Docket No. 14 at 17).

For the reasons set forth below, the CoBRANTS in part and DENIES in part
Defendants’ Motions to Dismiss.

l. Relevant Factual Background

dant

Plaintiff served as the VieBresident of the Medical Faculty of the San Juan Munigipal

Hospital (“Hospital”) since 2010. (Docket No. 5, 1 15). At the time Plaintiff filecctimaplaint, he

was also the Medical Director of thospital’s Emergency Roond., 1 16. At some point durin

2017, Plaintiff was consulted at the Hospital regarding a patient withmexted morbid obesity.

Id., 1 17. Plaintiff performed physical examinations on the patient and, in view of the’patixse)

condition, informed the patient that the Hospital’s €dan could not be used to perform the requ

examination because it had a maximum permissible weight of 350 péading<20. Plaintiff advise(

<)

ired

=

the patient that it would probably be necessary to look for other places that could padgrm t

examination. Plaintiff suggested the Stan facilities available at the hippodrome, for Plaintiff
suggested that option to other patients beflakePlaintiff alleges that at all times he acted in

usual professional demeanor. Id., T 21.

had

his

On August 21, 2017, Plaintiff met with Mr. Cabrera, the Executive Director of the Hips$pit

to communicate the medical staff's concern related to the sudden terminagioplofyment of the

Medical Director, Dr. Joséartinez, and its possible repercussions on the medical resi

dency
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programs. Id.Y 27. Dr. Martinez was also the Director of the Hospital's Endocrinology Pro
Id. Plaintiff alleges that his comments were done in his individual capacity, as wehiasfficial

capacity as the ViePresident of the Medical Facultygl., 1 28. Plaintiff classified his expressio
as matters of public concetul., 1 30.

On that same day, around 10:00 pm, Defendant Mayor Cruz called Plaintiff to let hinj
that shewould impose sanctions against him, for having recommended a patient g3 at
the hippodrome several months earlier. (Docket No. 5, { 31). Later that night, Deferajemt
Cruz informed Plaintiff via text message that he was dismissed from ties.did.,  35. Plaintiff
alleges that following the August 21st conversations with Defendant, Mayor Cried staaking
public defamatory statements against him, although she knew that the public cewerentalse
Id., 1 36. Two days later, Plainticeived a letter from MSJ’s Office of Human Resources notif]
the intention of dismissing him from his positidd., 1 41. The letter also summoned Plaintiff
appear before the Office of Human Resources on August 30, 2017 to expose any reason
should not be dismissed. Id. Plaintiff had the opportunity to present his version of the event
the Examining Officerld., § 46. On December 20, 2017, Plaintiff received his dismissal lette
1 46. Plaintiff contends his dismissal was isdtaliation for his previous comments protesting
dismissal of his fellow coworker. Id., I 50.

. Standard of Review

When considering a motion to dismiss for failure to state a claim upon whiehaat be
grantedseeFeD. R. Civ. P. 12(b)(6), the Couranalyzes the complaint in a tvétep process undg
the current contexvased “plausibility” standard establishedthg Supreme CourtSeeSchatz v.

Republican State Leadership Com®69 F.3d 50, 55 (1st Cir. 2012) (citi@rasioHernandez v

FortunoBurset 640 F.3d 1, 12 (1st Cir. 2011) which discusses Ashcroft v. Igbal, 556 U.S

(2009) and Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007jjrst, the court must “isolate an
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ignore statements in the complaint that simply offer legal $adwetl conclusions or merely rehg

causeof-action elements.” 1d. A complaint does not need detailed factual allegations,

“[tlhreadbare recitals of the elements of a cause of action, supported by mere conclusoentsta

do not suffice.”Igbal, 5% U.S. at 678&9. Second, the court must then “take the complaint’s \

[pleaded] {.e., nonconclusory, norspeculative) facts as true, drawing all reasonable infereng

the pleader’s favor, and see if they plausibly narrate a claim for rel@dfthtz 669 F.3d at 55.

Plausible, means something more than merely possible, and gauging a pleaded 'si
plausibility is a contexspecific job that compels the court to draw on its judicial experiencg
common senseld. (citing Igbal, 556 U.S. a678-79). This “simply calls for enough facts to rais
reasonable expectation that discovery will reveal evidence of” the necessary el@mentbly,
550 U.S. at 556.

“[W]here the wellpleaded facts do not permit the court to infer more than the
possibility of misconduct, the complaint has allegdmiit it has not ‘show[n}—'that the pleader i
entitled to relief.” Igbal, 556 U.S. at 679 (quotir€eD. R.Civ. P.8(a)(2)). If, however, the “factus

content, so taken, ‘allows the court to draw tb@sonable inference that the defendant is liabls

the misconduct alleged,” thelaim has facial plausibility."OcasieHernandez 640 F.3d at 12

(quotinglgbal, 556 U.S. at 678).
IIl.  Discussion
Defendang arguePlaintiff's complaint should be dismissed because: (1) Plaifail$ to
state a clainupon which relief may be granted, (at DefendantCYC is entitled to qualifieg
immunity in her individual capacity, and th@) Plaintiff's factual allegabns involveactions taker

by Defendant in her capacity of Mayor of SJ, not in her personal capacity.
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1. Section 1983: Generally

Plaintiffs claimsviolation of his constitutional rights guaranteday the First and Fourteen
Amendment of the United States Constitutiditle 42 Section 1983f the Unites States Coq
provides, in pertinet part,that:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any Statw Territory or the District of Columbia, subjects, or causes to be
subjected, any citizen of the United States or other person within the juoisdict
thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action atuawn s
equity, or other proper proceeding for redress.

42 U.S.C. 81983. Said statuté‘creates a private right of action for redressing abridgmen

deprivations of federally assured right€&ntro Médico del Turabo, Inc. v. Feliciano de Mele

406 F.3d 1, 6 (1st Cir. 2005)he statute does not create independent substantive @gngballo

v. Commonwealth of Puerto Rico, 990 F. Supp. 2d 165;787¢D.P.R. 2014). Ratheil,creates 4

cau® of action to vindicate constitutional and federal statutory rights infringed upon &pctaits,

SeeBaker v. McCollan443 U.S. 137, 145 (1979).

To establish section 1983 liability, a plaintiff must demonstrate thatlefendant acte
under color oftate law and that defendant violated his or her federal constitutional thgdresyy

causing the complained of injureeWest v. Atkins, 487 U.S. 42, 48 (1988). There are two asj

to the second inquiry: “(1) there must have been a deprivatioredsfrdlly protected rights

privileges, or immunities and (2) the conduct complained of must have beerycaosakcted tg

the deprivation.” GutierrezRodriguez v. Cartagena, 882 F.2d 553, 559 (1st Cir. 14

Figueroa-Garay v. Municipality of Rio Grande, 364 F. Supp. 2d 117, 122 (D.P.R. 2005).

th
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A. Fourteenth AmendmeBue Process Claim
Defendants argue th&laintiff was not deprive@f a protected property interest and (
process was provided. Plaintiff received a notice from the Human Resources Departdhgot]
the opportunity to defend himself from the charges.
The Due Process Clause of the Fourteenth Amendment states inmpédiriethat “nor shal

any state deprive any person of life, liberty, or property, without due process of lawCanh§.

amend. XIV. To state a procedural due process violation, Plaintiff must plapkgh that he wag:

“(1) deprived of a property interest, (2) by Defendants acting under color of state |a@®), ariti@ut

the availability of a constitutionally adequate proces®aymi v. Puerto Rico Ports Auth., 515 F.

20, 28 (1st Cir. 2008) (quotindarrercGutiérrez v. Molina, 491 F.3d 1, 8 (1st Cir. 2007)).

The Fourteenth Amendment requires at a minimum “some kind of notice and some

opportunity to be heard.” Clukey v. Town of Camden, 717 F.3d 52, 59 (1st Cir. 2013) (9

Dusenbery v. United States, 534 U.S. 161, 167 (2002)). A termination hearing must provide:

or written notice of the charges against him, (2) an explanation of the employdéerce, and (3

an opportunity to present his side of the story. Cleveland Bd. of Educ. v. Loudermill, 470 U.

543 (1985).
The Supreme Court has made clear that “property” includes the job of a gover

employee who under local law cannot be dismissed except for “good cause”. Cleveland Bd.

lue

kind of
uoting

(2) oral

S. 532,

nment

bf Educ

v. Loudermill, 470 U.S. 532, 53839 (1985). Under the Fourteenth Amendment, a public employee

who possesses a property interest in continued employment cannot be dischargeddwé

process of lawSantana v. CalderpB42 F.3d 18, 23 (1st Cir. 2008ee alsdrigueroaSerrano v,

RamosAlverio, 221 F.3d 1, % (1st Cir. 2000). “Irorder to establish a constitutionally protec

property interest, al@intiff must demonstrate thati¢ has a legally recognized expectation that

will retain her position. . . .Santana342 F.3d at 24. Puerto Rico law grants employees a prg

nout

ted

she

perty
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interest in their government positiorfRosario Urdaz v. Rivera Hernandddo. 021498, 2004

U.S.Dist. LEXIS 29186, at*s (D.P.R. July 22, 2004). Career employees are those “who
entered the system after undergoing the merit recruitment procedure, includinglbé&opal
period.” 1d. These employees are entitled to permanent status and may only be removed fr
positions for just cause after due filing of charges. Id.

Plaintiff had been appointed Attending Physician for the Internal Medicine Degarin
2003 and, in 2016, his position was reclassified as Medical Director of the Emergency
(Docket No. 5, 114.6). Defendants sustain that Plaintiff was given notice and opportunity to p
his version of the facts in an administrative heaand “he was not deprived of a protected prop

interest and due process was provided.” (Docket Nos. 13 at 16; 14 at 15). Plaieidewotice

have

bm thei

Room.

resent

erty

of the charges from the Office of HumBesources of Defendant MSJ and was given an opporfunity

to appearbefore the office for a hearing. The administrative heaaffgrded Plaintiff the

opportunity to expose any reasons why he should not be dismissed. After the administratige

the Examining Officer confirmed the charges against Plaintiff. Plam&# then dismissed from his

position at the MSJ’s Hospital.

Based on the alleged factee Court finds no violation on Plaintiff's Fourteenth Amendn]
rightsmay be plausibleTherefore, Defendants’ Motions to Dismiss Fourteenth Amendment C
is GRANTED.

B. First AmendmenRetaliationClaims

Defendants CYC and MSJ argue that Plaintiff spoke as an empmbgealefendant MSJ

and not as arivatecitizen. As such, Defendants posit that Plainsifaittempting to accommodate

his statements so that they result in protected speech iseselfigly alleging that the conversati

was held in his personal and official capacity. (Docket Nos. 13 at 12; 14 at 9).

hearin

ent

laims

olpi
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In contrast, Plaintiff alleges that his expressions were made “beforeimggortvork, in his

individual and private capacity, but also in his official capacity as theRfiesident of the Medica

Faculty.” 1d, 1 28. That is, Plaintiff was expressinignkelf as the representative and on beha
an organization composed of physicians practicing in the Hospital. I1d.
“A State may not discharge an employee on a basis that infringes that emp

constitutionally protected interest in freedom of spé€e¢amirezNieves v. Municipality Of

CanovanasNo. 161749, 2017 WL 1034689, at*9 (D.P.R. 2017) (quoting Rankin v. McPhg

483 U.S. 378, 383, (1987)). Public employees do not lose their First Amendment rights to s

f of

oyee’s

rson

peak on

matters of public concern simply because they are public employees. Curran v. Cousins, 509 F.3d

36, 44 (1st Cir. 2007).

For a speech to be afforded consiitmal protection, a public employee must establish

he or she was speaking “as a citizen on a matter of public conDéazBigio v. Santini, 652 F.3d

45, 51 (1st Cir. 2011). “Whether an employespeech addresses a matter of public concern
be determined by the content, form and context of a given statement, as revealed by th

record.” Connick v. Myers 461 U.S. 138, 147148 (1983). The controlling factor in determini

whether a plaintiff spoke as a citizen is whether the employee’stspees made pursuant to h

official duties. “This determination is outcome determinative, as statemeadg ty public

employees pursuant to their official duties are not protected for Firstdmestt purposes@Garcetti

that

must

e whole

ng

S

v. Ceballos, 547 U.S. 410, 420 (2006). The First Circuit has outlined several factors to aid in the

determination of whether the statements in questoissuepursuant to the employee’s offici
responsibilities:

(1) whether the employee was commissioned or paid to make the spgaeltion;

(2) the subject matter of the speech; (3) whether the speech was made up the chain
command; (4) whether the employee spoke at her place of employment; (5) whether
the speech gave objective observers the impression that the employee reptesented
employer when she spoke (lending it "official significance"); (6) whether the

al
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employee’s speech derived from special knowledge obtained during the course of her
employment; and (7) whether there is ecatied citizen analogue to the speech.

Decotiis v. Whittemore, 635 F.3d 22, 32 (1st Cir. 2011). Additionally, First Amendment retaljation

claims have three analytical prongs. A plaintiff must show “(1) whether[Blee) was speaking gn
matters of public concern, (2) whether [his or her] and the@silohterest in free discourse on thqse
matters outweighed the countervailing governmental interest in promotingreffieigormance of
public service, and (3) whether [his or her] protected expression was a imgtivatsubstantial

factor in the mayds decision.”PadillaGarcia v. Guillermo Rodrigue212 F.3d 69, 78 (1st Cif.

2000)(citingTang v. Rhode Island Dep't of Elderly Affairs, 163 F.3d 7, 12 (1st Cir. 1$8#) alsg

(Pickering v. Board of Educ391 U.S. 563, 568 (1968)Xp’Connor v. Steeves, 994 F.2d 905, 912

(1st Cir. 1993)).
In the case at hand, Plaintiff was commissioned by the medical staff to talk wiabhera
regarding the discontent among the Medical Faculty of the Hospital due to thendedmination

of employment of Dr. José Martinez. (Docket No. 5, 1 27). Plaugifledthe staff's concerns abot

how Dr. Martines dismissal could place the medical interns at risk of losing their medical

certifications and could cause the temporary or permanent termination oketheahresiency

programs. 1d. 30. The Court need not address the inquiry regarding the matter of public qoncern

D

test to determine whether Plaintiff spoke in his personal or official dgpatien he had th
conversation with Mr. Cabrera. From the facts alleged, Plaintiffs allegationsficestito cross
the plausibility threshold of Rulé2(b)(6).

As such the CourtDENIES Defendants’ Motion to Dismiss Plaintiff’'s Section 1983 Fjrst

Amendment claim.
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C. Conspiracy Claims: 24 U.S.@.1985
Although Plaintiff's section 1985 conspiracy claims were not addressed in M8tian to
Dismiss, Defendant CYC does posit in her Motion to Dismiss that Plaintiff failqotaeide
allegations that demonstrate that defendants participated in a common plant (Dmcke at 16)
Section 1985(3) prohibits “two or more persons in any State or Territory [frompicefnsg to]...
depriv[e]...any person or class of persons of the equal protection of the laws.” 428J1985(3).
Section 1985 allows a plaintifo sue defendants for conspiring “to deprive others of

equal protection of the laws, or of the equal privileges and immunities under th&lajales v.

P.R. Ports Auth., 924 F. Supp. 2d 374,-386 (D.P.R. 2013{quotingSotePadro v. Public Blds,
Auth., 675 F.3d 1, 4 (1st Cir. 2012)). Generally, a conspiracy requires a meeting of the nj

achieve an unlawful end. Rolon v. Rafael Rosario & Assocs., 450 F. Supp. 2d 153, 159

2006). Pleading a conspiracy under section 1985 “requiteasatminimum factual support of tf

existence of a conspiracyErancisSobel v. University of Maine, 597 F.2d 15, 17 (1st Cir. 19

Therefore, a plaintiff's complaint containing vague, conclusory allegationsnspaacy, without
any specification of the agreement forming the conspiracy, fails to statenaurider section 198!

Rolon, 450 F. Supp. 2d at 159-160.

the

inds to
(D.P.R.
e

79).

A"

Plaintiff must expressly allege an agreement or make averments of communication,

consultation, cooperation, or command from which such an agreement can be inferredurgne fa

to allege a conspiracy defeats a cause of action under sectionR®&886. 450 F. Supp. 2d a

160(citing_Ochoa Realty Corp. v. Faria, 634 F.Supp. 723, 726 (D.P.R. 1986)) (affirmed at 8

812 (1st Cir. 1987)). Thereafter, mere allegations of misconduct by one person alounticseinis

—

15 F.2d

to support a section 1985 claim. Hencesomplaint under section 1985 which fails to allege a

conspiracy will not survive a motion to dismiss. Additionally, it has long been estabtishiea

claim under section 1985 requires “some racial, or perhaps otherwisebatesk invidiously

10
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discrimimatory animus behind the conspirators’ action.” Griffin v. Breckenridge, 403 U.S. 8§

(1971).

Here, Plaintiff alleges that Defendants “in concert, intentionally, maktyo or with
deliberate indifference and callous disregard of Plaintiff’s rights, deghiRlaintiff of his rights.’
(Docket No. 5, T 51). However, Plaintiff fails to allege any other facts that would sugp
conspiracy theory. No facts brought by Plaintiff support a meeting of the minds to achi
unlawful end. The allegations do not even suggest an agreement between the allegedocsius|
conversations among them from which an agreement can be inferred. Thus, Plaingi Wwis
claim with regard to section 1985 and iDESMISSED as to CYC.

2. Municipal Liability Claims

DefendantMSJ contendsthat Plaintiff complaint fails to adequatelystate aclaim of
municipalliability. (Docket No. 14 at 8). Municipalities are “persons” for the purpose of a S¢

1983 claim and, therefore, are subject to claims pursuant to the statute. Albinoigipslity of

Guayanilla, 925 F. Supp. 2d 186, 192 (D.P.R. 2013).

In Monell v. Dept of Soc. Servs., the Supreme Court held that “local governing bodli

be sued under section 1983 for monetary, declaratory, or injunctive relief whexetidrethat is

alleged to be unconstitutional implements or executes a policy statememinoge] regulation, g

decision officially adopted and promulgated by that body’s officers.” 436 U.S. 658, 690 (197
The First Circuit has also affirmed that municipal liability will attach only if thedagion

occurs pursuant to an official policy austomWelch v. Ciampa, 542 F.3d 927, 941 (1st Cir. 20

Moreover, local governments may be sued for constitutional deprivations visitagamputs
governmental “custom” even though such a custom has not received formal approval thrg
body’s official decisioamaking channeldvionell, 436 U.S. at 690. The Supreme Court explai

that a municipalitycould notbe held liable under section 1983 on a respondeat superior tlep

11

3, 102
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at 691. This means that even if the individual defendants are liable, the mutyieiEa} not be.

Fletcher v. Town of Clinton, 196 F.3d 41, 55 (1st Cir. 1999).

A policy or custom sufficient to impose section 1983 liability on a municipal gowamh
may arise from: (1) actions by the municipal legislative body constitticgabpolicies; (2) actiong
by municipal agencies or boards that exercise authority delegated by the museigiglakive
branch; (3) actions by those with final authority for making a decision in the muitjcguanstitute
official policy for purposes of Section 1983; (4) by establishing a government policydenate

training or supervision; (5) by demonstrating the existence of cuEromiN CHEMERINSKY, Federal

Jurisdiction541552 (7th ed. 2016%kee dso Pembaur v. City of Cincinnati, 475 U.S. 469, 4881

(1986);Monell, 436 U.S. at 661; Bd. of the Cnty. Comm’rs v. Brown, 520 U.S. 397, 405 (1

When a plaintiff fails to point out unconstitutional policy, a claim of municiplilitg must be

grounded in a custom as evidenced by widespread action or inaction. Fletcher v. Town of

196 F.3d 41, 55 (1st Cir. 1999).
Generally, under Puerto Rico law, the actions of a mayor constitute “the Igbiodiey of

the municipality.”_Cordero v. De JesiMendez 867 F.2d 1, 7 (1st Cir. 1989he Puerto Ricq

Autonomous Municipalities Acprovides that‘the mayor shall be the highest authority of

997).

Clinton

the

executive branch of the municipal government, and as such, is charged with the direction

administration, and supervision of the operations ofnti@icipality.” 1d. 8 4109.Hence Mayor
Cruz’s actions alleged by Plaintiff in the Complaint constitute policy for purpdsgsction 1983,

At this juncture, the Court agrees with Plaingffactual allegationsneet he plausibility
thresholdthus Plaintiff successfully allegeshaunicipal liability claim.The claims brought in th
suitstem from Mayor Cruz’s actionBlaintiff alleges thatrte received a call from Mayor Cruz

the night of August 21st dismissing him from duties due to Pisntonduct towards an obej

12

D
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patient.However, Plaintiffsustains that his dismissal wasrelatedo the obese patient, but to |

statements regarding the sudden termination of Dr. Martinez.

Plaintiff's allegations, taken as true, may give rise tontsahat provide entitlement to relief.

Thus, the CourDENIES MSJ’s Motion to Dismis®laintiff’'s Municipal Liability claims.

3. Individual v. OfficialCapacity Claims

Liability may be imposed against defendants in perscaphcity suits even if the violatig
of the plaintiff's federally protected right was not attributable to the enfeneof a governments:
policy or practice. “To establish personal liability in a Section 1983 actianertaugh to show ths
the official, acting under color of state law, caused the deprivation of a fedatalHafer v. Melq
502 U.S. 21, 25 (1991). IHafer, the Supreme Court held that state officers are not immune
personaliability under Section 1983 solely by virtue of the official nature of their dgtisat 31.
The Court rejected Hafer's argument that section 1983 liability turns not on theitgap which
state officials are sued, but on the capacity in which éleésd when injuring the plaintifid., at 27.
The First Circuit has also held that claims against state officials in their indivedpacities ar

actionablePontarelli v. Stoned30 F.2d 104, 113 (1st Cir. 1991).

Defendant CYCrecognizes thathe allegations concern hefficial capacity ad all the
claims relatéo administrative decisions of the MSJ as employer of Plaintiff and not to CYC
personal capacity (Docket No. 13 at 1Rgfendants MSJ and Mayor Cruz argue that Mayor (
in her official capacity be dismissed from the suit because said cause of action is redudd
duplicative. (Docket No. 14 at 17). The Court agr@ée Court finds that Defendant CYC may
sued in her personal capacity.

The Supreme Courhas determined #t official-capacity claims are another name for s

againstnentity. SeeKentucky v. Graham, 473 U.S. 159, 1667 (1985). The First Circuit hasso

statedthat a suit against a public official in his or her official capacity is a suit agdes

13
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governmental entity itselAn official capacity suit against the Mayor is equivalent to a suit ags

the Municipality.SeeSurprenant v. Rivas, 424 F.3d 5, 19 (1st Cir.2005) (“A suit against a |

official in his official capacity is a suit againgtet governmental entity itself.”5ee Decotiis v

Whittemore 635 F.3d 22, 26 (1st Cir.2011) (affirming dismissal of officiapacity defendant g

redundant of the suit against local government agef@eyiy Osorio v. Municipality of Loiza39 F.

Supp. 3d 159, 162 (D.P.R. 2014Municipalities are the real parties in interest in official capa
suits against municipal officials, a judgment against a municipal officiaigrofficial capacity

would in effect run against the municipality.” Rodriguez Alvarez v. Municipality of Jidaz

Case No. 141924, 2015 WL 4509590, at*D.P.R.2015) (citingSaldanaSanchez v. Lopez
Gerena?256 F.3d 1, 4 (1st Cir. 2001)).

Defendant$1SJ and Mayor Cruarguethat Mayor Cruz in her official capacity be dismisg
from the suit becaussaid cause of action redundant and duplicative. (Docket No. 14 at The
Court agreesThe MSJ is a named defendant in the present lawsuit and a judgment agains
Cruz would consequently run against the MSJ. Thus, plaintféisn against the Mayor is redunda
and should be dismissed.

Accordingly, the Court GRANTS Defendants’ Motion to Dismiss Mayor Cruz as
defendant in her official capacity.

4. Qualified Immunity

Defendant CYC asserts that she is entitled to qualified immunity. (DockeitINat 7). The

Court focuses the qualified immunity discussion as to Plaintiffs’ First Amendrteem. Qualified
immunity shields federal and state officials from liability wsl@ plaintiff pleads facts showing *“(
that the official violated a statutory or constitutiomaht and (2) that the right was ‘clear

established’ at the time of the challenged condudhicroft v. atKidd, 563 U.S. 731, 735 (201
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(quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (19828ee &0 Pearson v. Callahan, 555 U,

223, 232 (2009).
The doctrine provides public officials immunity from suit and not a mere defehability.

Maldonado v. Fontane568 F.3d 263, 268 (1st Cir. 200Fhe driving force behind creation of tf

qualified immunity doctrine was a desire to ensure that insubstantialsckgainst governme

officials [will] be resolved prior to discoverpAnderson v. Creighton, 483 U.S. 635, 640 (1987)|

In this casePlaintiff alleges that CYC violated his First Amendment rights, the first st
the qualified immunity test must be broken down into a tipeeeanalysis:

(1) Whether the speech involves a matter of public concern; (2) whether, when
balanced against each oth#re First Amendment interests of the plaintiff and the

public outweigh the government's interest in functioning efficiently; and (3) whether
the protected speech was a substantial or motivating factor in the adverse actior
against the plaintiff.

Mihos v. Swift, 358 at 102. (quoting Mullin v. Town of Fairhaven, 284 F.3d 313871st Cir.

2002).

At this juncture the Court need not delve into the elements of tlireepart test. Ag
previously stated, the Court will refrain from applying the matter ofiputdncern test at thi
juncture. Accordingly, Defendant’'s CYC plea for qualified immunitEENIED.

5. Supplemental State Law Claims

The doctrine of supplemental jurisdiction states that:
In any civil action of which the district courts have original jurisdiction, the distric
courts shall have supplemental jurisdiction over all other claims that aratsd t®
claims in the action within such original jurisdiction that they form part of the same
case or controversy under Article Il of the United States Constitution.

28 U.S.C.8 1367. “When deciding whether to exercise supplemental jurisdiction, ‘a lfedera

should consider and weigh in each case, and at every stage of the litigation, the valuesab

economy, convenience, fairness, and itprfy SzendreyRamos v. First Bancorp, 512 F. Supp.
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81, 86 (D.P.R. 2007) (quoting City of Chicago v. Int'l Coll. of Surge®22 U.S. 156, 16465

(1997)).
Furthermore, Defendants request that the Court declines to exercise suppls
jurisdictionover Plaintiffsunder Article 1, 8 1,4,6, and 7 of the Constitution of the Commonwsg

of Puerto Rico, Puerto Rico Law 426, Puerto Rico Law 14, Puerto Ricpdraiithe Autonomou

Municipalities Act in the absence ofelated federal causes of actiofDocket 13 at 17).

Nevertheless, Plaintiff has ongoing federal claims pursuant to the allegedARiEndment
violation.

Given that Plaintiff's claims survive Defendants’ Motions to Dismiss, thert@ENIES
without pre udice Defendants’ request to dismiss supplemental claims.

A. Articles 1802 and 1803

Defendant MSJ argues that Plaintiff is barred from recovering damages underfces
general negligence statute, Articles 2&hd 1803, because he is invoksmgcific civil rights ang
retaliation statutes,e. Puerto Rico Law 42&2.R.LAws ANN. Tit. 1, 8 601, Puerto Rico Law 1
Puerto Rico Law 11F.R.LAwWS ANN. Tit. 29 § 194, and the Autonomous Municipalities ACR.
LAWSANN. tit. 21 § 4554, 4560, and 4562. “To the extent that a specific labor law covers the g

for which plaintiff seeks damages, [he or she] is barred from using that same condsctiong

a claim under Article 1802.” Rosario v. Valdés, No-1B08, 2008 WL 509204, at *2 (D.P.Reb.

21, 2008) See als®iazAlvarez v. Ramallo Bros. Printing, Inc., No0.-1363, 2017 WL 1277471

at *2 (D.P.R. Mar. 24, 2017).
Plaintiff's bases his Article 1802 and 1803 claims and pecific federal and state la
claims on the same factual allegat. Consequentlythese superfluousclaims are hereb

DISMISSED.
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IV.  Conclusion
For the reasons stated above, the CGIRANTS with preudice Defendants’ Motions to
Dismiss Fourteenth Amendment violation claims, as well as the conspiratybaaed on section
1985 on behalf of CYC. The CouUBRANTS the dismissal of Mayor Cruz from the suit and the
general claim damaged based on Puerto Rico Civil Code Articles 1802 and 1803.
The CourtDENIES without preudice Defendants’ Motions to Dismiss section 1983 Fjrst
Amendment claims, CYC'’s plea for qualified immunity, Defendant MSJ claim thaadtif failed

to properly aver a cognizable section 19B®ng, and the request to reject supplemental jurisdiction.

SO ORDERED.
In San Juan, Puerto Rico this 5th day of September, 2019.

s/ Gustavo A. Gelpi
GUSTAVO A. GELPI

United States District Judge
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