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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

Francisco PerezAbreu, et al.,
Plaintiffs,

V. Civil No. 18-1865 (PG)

Metropol Hato Rey, LLC, et al.,

Defendants.

OPINION AND ORDER
On November 13, 2018, Plaintiffs Francisco Pefbreu, his wife Olga FelbAncona,

and the conjugal partnership Peifezlix (collectively, “Plaintiffs”) filed this emplgment

discrimination suit against Metropol HatRey, LLC, and Restaurant Metropol 3, Inc.

—F

(“Defendants”)1 The complaint asserts claims under the Age Disaraion in Employmen
Act, also known as “ADEA,” 29 U.S.C. § 621 et seand Puerto Rico law.Docket No. 1
Having been served and before answering the compl&efendants move to dismiss all
claims under Rules 12(b)(1) and (b)(6) of the Fadi®ules of Civil Procedurdocket No.

11

After a review of Defendants’motion, the court erdd Plaintiffs to show cause as|to
why their claims shoul not be dismissed for the reasons stated by DeafietedDocket No.
12.At that time, the court granted Plaintiffs leaveatmend the complaint by April 12, 2019

to assert their claims with more specificity andrewny material pleading deficiencies.

1The complaint alleges that Restaurant Metropol 8 tiae corporation that owned and operated the veatsa
known as “Metropol”in Hato Rey, San Juan, PuertcoRuntil its reorganization and relocation in Retber
of 2013.Docket No. 11 48.

2 Specifically, Plaintiffs assert an age discrimination olainder Law 100, P.R. Laws Ann. tit. 29, § 146eq.s
based on the same facts alleged in support of thieAiclaim. In addition, they assert tort claims wemdirticles
1802 and 1803 of Puerto Rico’s Gi@ode, P.R. Laws Ann. tit. 31, 8§ 5141 and 5148cket No. Ipp. 56.

Dockets.Justia.com


https://dockets.justia.com/docket/puerto-rico/prdce/3:2018cv01865/147588/
https://docs.justia.com/cases/federal/district-courts/puerto-rico/prdce/3:2018cv01865/147588/14/
https://dockets.justia.com/

Case 3:18-cv-01865-PG Document 14 Filed 05/22/19 Page 2 of 9

Plaintiffs filed their motion in compliance with the e cause order but never amended

complaint.Docket No. 13

The Motion to Dismiss

Mainly, Defendants argue that Plaintiff Perez fdiléo exhaust administrativ

remedies on his ADEA claims based on the allegedriiminatory actions taken against hj

in scheduling and table assignments, both of wisighposedly provoked a loss of Pere

income. Docket No. 11 at pp. -9. Defendants contend that Perez neither fileg
discrimination charge with the EEO@r the “ADU”)3 within 300 days of these allegg
actions, nor obtained a righo-sue letter from the corresponding agency prior indikuit.
Accordingly, they ask the court to dismiss the AD&Aims on failure to exhaust groung
Alternatively, Defendants posit thette complaint fails to state plausible ADEA clainas,d
therefore, subject to dismissal under Rule 12(h)fally, Defendants raise several ba
for dismissal of the claims brought under PuertooRaw? which the court does not rea

for the reasonexplainedinfra.

l. STANDARD OF REVIEW
Motions to dismiss brought under Rule 12(b)(1) d2¢b)(6) are subject to the sar

standard of reviewNegron-Gaztambide v. HernandeZorres 35 F.3d 25, 27 (1st Cir.

1994). “When a district court considers a Rul¢b)21) motion, it must credit the plaintiff

well-pled factual allegations and draw all reasonabléerences in the plaintiff

3“EEOC" is short for “Equal Employment Opportunitp@mission,” and “ADU” is the English acronym f
the Antidiscrimination Unit of the Puerto Rico Depaent of Labor.

41d. pp. 1317 (arguing thafa) Plaintiffs failed to state a plausible claim undew 100;(b) both ADEA and
Law 100, as special labor laws, “preempt” Pereztodes 1802 and 1803 claimég) Article 1802derivative
claim brought by Perez’s wife should be dismissdtiégfemployment discrimination clainase dismissedand
that she is not entitled to compensatory damages for temal distress based on the alleged advg
employment actions taken againstrBzbecause of his age; and) the court should decline to exerci
supplemental jurisdiction over the state law claimshe absence of any actionable federal claim).
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favor.” Merlonghi v. United State$20 F.3d 50, 54 (1st Cir. 2010) (citittpsp. Bella

Vista, 254 F.3d at 363)See alsdDe Leon v. Vornado Montehiedra Acquisition L.R66 F.

Supp.3d 171, 173 (D.P.R. 2016) (quothgersa v. United State99 F.3d 1200, 1210 (1st C

1996)) (courts may also consider whatever evidehes been submitted, includir
depositions and exhibits). The party invoking tlhieigdiction of a federal court bears t

burden of proving its existenc&ordoGonzalez v. United State873 F.3d 32, 35 (1st Ci

2017) (citing Murphyv. United State45 F.3d 520, 522 (1st Cir. 1999ee alsdJnited States

v. Lahey Clinic Hosp., In¢.399 F.3d 1, 8 n. 6 (1st Cir. 2005) (citiDgniz v. Municipality of

Guaynabo285 F.3d 142 (1st Cir. 2002Bpnilla v. Muebles J.J. Alvarez, Inc94 F.3d 27%

(1st Cir. 1999)) (noting that “[flailure to exhauadministrative reradies and ripeneg
challenges may be appropriate in a motion to dismfigr lack of subject matte

jurisdiction”).5

Federal Rule of Civil Procedure 12(b)(6) authorides dismissal of a complaint th
fails to state a claim upon which relief could bragted. “To avoid dismissal, a compla
must provide ‘a short and plain statement of treanclshowing that the pleader is entitl

to relief.” GarciaCatalan v. United State$34 F.3d 100, 102 (16ir. 2013) (quotindg-ED. R.

Civ.P.8(a)(2)).Even thoughdetailed factual allegations are not necessaryafoomplaint

to survive a motion to dismiss, “a plaintiffs ob#étion to provide the ‘grounds’ of h

-

g
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‘entitlement to relief requires more than labelsdagonclusions, and a formulaic recitatipn

of the elements of a cause of action will not db Bell Atlantic Corp. v. Twombly, 550 U.S.

544,555 (2007). Those nonconclusory factual alieges that the court accepts as true m

5 This does not necessarily mean tIEA’'s administrative exhaustion requirementjugisdictional. Seeg
TapiaTapia v. Potter, 322 F. 3d 742, 74%st Cir. 2003)noting that‘[c]ompliance with this administratiy

protocol is a precondition to suit in most caspssubject toexceptionsand ‘such compliance must occur

before a federal court may entertain a suit textks recovery for an alleged violation of the ADEA
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be sufficient to give the claim facial plausibilitQuiros v. Munoz, 670 F. Supp. 2d 130, 1

(D.P.R. 2009). “Determining whether a complainttetaa plausible claim for relief will |..

be a contexspecific task that requires the reviewing courtitaw on its judicial experiend

and common senseAshcroft v. Igbal 556 U.S. 662, 679 (2009)WWith this in mind, the

court turns to the facts alleged in the complaint.

. DISCUSSION

The Facts
Plaintiff Perezs over 40years old. From 1988 to December 21, 2013, he wbike

Defendant Metropol 3 on a fulime basis.On December 20, 2013, Defendant inform
Plaintiff and the other employees that the restatiraould undergo a reorganizatio
relocate and r@pen its doors on December 26, 2013, under the ndtewopol Hato Rey

LLC.”6 Docket No. 1 11 4€10.

The amendd complaint alleges two discrete acts of-bgsed discrimination. Th

first one occurred back in 2010, when Defendandsiced Plaintiff's workweek to 35 hours.

32

e

ed

As a result, Perez suffered a reduction in hisdikecome and the wages derived from tips.

Id. 71 11-12. He continued to work a 3Bour workweek until March of 2018, whe

Defendants reestablished his previoushdur weekly scheduldd. 15 The second actio
took place after Metropol’s reorganization in Dedsan of 2013. Perez alleges thdtea the
restaurant relocated, he was not assigned to afgpworking station. Instead, he had

serve tables on a nedxk basis? andfewer clients, resulting in a loss of wages andtig.

6 The court will refer to both restaurants as “Deafants” without further ditinction.

7As opposed to hiweekly schedule of 4@ours, for which haequests no less than $20,000 for loss of incg
and, naturally, backpaijd. 11 18-21.

8 Before that reorganization, Perez had an assignmfeémtables with a capacity for (at least) 20 cuserm
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1 14. Plaintiffs contend that admsed animus motivatedhe restaurant’s 201
reorganization; or that as part of the process.ebdants favored younger employeesg
relation to scheduling and table assignments. Tdmegaint hurriedly mentions that oth
unidentified employees who were age 40 or oldewyitih more seniority, were also affecte

Id. 11 1214.

ADEA’s Administrative Exhaustion Requirements

Under ADEA, a plaintiff must file an employment dismination charge with th
EEOC (or the ADU) within 300 days of the allegedaimination or practice before suit

in federal court. 29 U.S.C. § 626(BeeTapiaTapia 322 F. 3dat 744; GonzalezBermudez

v. Abbott Laboratories PR In214 F. Supp. 3d 130, 152 n. 6 (D.P.R. 20The charge mus

generally describe the acts or practices that fodnmbases of the administrative compla

LabiosaHerrea v. Puerto Rico Telephone Compady3 F. Supp. 3d 541, 547 (D.P.R. 20

(citing Jorge v. Rumsfel, 404 F.3d 556, 565 (1st Cir. 20®®wers v. Grinnell Corp915

F.2d 34, 38 (1st Cir. 1990)) (discussing administtea exhaustion requirements undg
ADEA, with attention to content requirements of thetteal statement in the EEOC charg
The point is to put the employer on notice of thleged violations and give the parties

opportunity for conciliation before resorting talferal courtld. (citing Thornton v. United

Parcel Service, Ingc.587 E3d 27, 32 (1st Cir. 2009)) (noting that the factséhtemen

incorporated in the charge should even alert artgrahtive or collateral grounds

discrimination that a plaintiff raises for the firsine incourt).

There are some exceptions to the requirements ofaesting administrativ

remedies.See e.g., TapiaTapia 322 F.3d at 745 n. 4 (mentioning equitable tgl

exception, among otherslpratt v. Premier Salons, In&7 F. Supp. 3d 520 (D.P.R. 24)
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(recognizing an exception based on the “substamdeltity” between respondents in EE(

charge and defendants named in complai@&lderon v. Unitex, Inc., 885 F. Supp. 2d 5

542-543 (D.P.R. 2012) (briefly explaining two exceptioksown as the ‘sope of the
investigation rule” and the “reasonabiglated retaliatory claims téstalso called tle

“Clockedile exeption” after Clockedile v. New Hampshire Dept. of Correctio245 F.3d 1

6 (1st Cir. 200)-but ultimately dismissing plaintiff's disability dcrimination claimson

failure to exhaust groundlsNone of them apply here.

Indeed, Plaintiffs concede that Perez never filetharge with the EEOC within th
time limits the ADEA establishes, and thereforea] diot exhaust administrative remed
for the ADEA claims.Docket No. 13 Y 6However, theyinvoke the “single filing”rule or

exceptionand urge the court to adoptlitl. (quotingSnell v. Suffolk County782 F.2d 1094

1100 (2d Cir. 1986)) (citinglolowecki v. Fed. Express Corpt40 F.3d 358 (2nd Cir. 2006

This exception, which haaslsocome to be known as “piggybacking,” would allow Beto
vicariously exhaust his administrative filing resgabilities via another plaintiff's timekly
filed administrative complaintPlaintiffs specifically purport to piggyback on one out
several EEOEADU charges filed by Perez's coworker, Juan SantiBgbValle. Mr. Del Valle
sued Metropol Hato Rey, LLC for alleged age discriation and the case is currently befq

Chief Judge Gustavo A. GelBeeSantiageDel Valle v. Metropol Hato Rey, LLC, CiviNo.

18-1864 (GAG)?

9 Acareful reviewofthe complaint in that casgubmittedbyPlaintiffsin support of their motion in comialnce,
shows that Mr. Del Vallallegesthat Metropol discriminated against him and other @getected employee
by reducing their wekly hours and reassigning working stations in fasbyounger or less senior employe
Mr. Del Valle not only complained to managementt hiso filed several admmiistrative charges sdaiming.
Docket No. 13111 1417, 20 & 26 All in all, the facts allegeéh the complaintslemonstrate thatome of\Mr.
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Del Valles and Perez’s individual claims arise out of simitliscriminatory treatment in the same time frame

(e.g., between 2010 and 2013). 1d.1021.
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The singlefiling exception has been adopted by moistuit courts, but not the Firs

Circuit. SeePeeples v. City of Detrgi891 F.3d 622, 63B33 (6th Cir. 2018)Arizona ex rel

Horne v. Geo Grp., Inc., 816 F.3d 1189202 (9th Cir. 2016)Sheffield v. United Parcel Sery.

Inc., 403 F. App'x 452, 454 (11th Cir. 201@Ruehl v. Viacom, In¢.500 F.3d 375, 385 (3

Cir. 2007).See alsdipp v. Liberty Nat. Life Ins. C9.252 F.3d 1208, 1217 (11th Cir. 20C

(recognizingthat the Eleventh Circuit applies thpiggybacking ruleto ADEA cases ad
discussing atengththe tworequirementsisedto do so) More than two decades ago, t

First Circuitacknowledgedo. SeeBasch v. Ground Round, Ind39 F.3d 6, 8 (1st Cir. 1998

On that occasion, th€ourtdid not reach the merits of thigggybackingrule, but merely
explained that “piggybacking’ permits plaintiffs h® have failed to file administratiy
charges, or who have filed untimely charges, tggyback’ on thetimely-filed charges o
other plaintiffs, provided the timelffled charge gives the EEOC and the employer ad&s
notice of allegations of classide discrimination.’ld. at 89 (citing,inter alia, Grayson v. K

Mart Corp, 79 F.3d 1086, 11602 (11thCir. 1996);Howlett v. Holiday Inns, In¢49 F.3d

189, 194 (6th Cir. 1995)).

In Greene v. City of Bos204 F. Supp. 2d 239, 242 (D. Mass. 2002),dis¢rict court

of Massachusettsdiscussed the adoption of the piggybackintgin other circuits, as well a
the different tests used to determine whether amiadtrative charge suffices to allo
piggybacking by noffiling plaintiffs. Yet, the district courtleclined the plaintiffs’invitation
to allow them to piggyback their Title VIl race disminationclaims onto that brought b
police officer who satisfied administrative exhaost requirementconcludingthat no

allegation of classliscriminationwas apparent of the face of that filing, so as tee
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investigating agency notice thahe filing officer was tentially speaking for class of

similarly situated officersld.

Like the district court inGreenethis court believes that any inclination to adtipe
single filing exception in our circuit wouldcequirethat theadministrative charge of the filing

plaintiff at least contain intimations @lasswide discrimination. There are none hé?g

174

Importantly, the First Circuit requires and strictly enforcadministrative exhaustion
requirements when exhaustion is mandated by staastes the case with the ADEA Title

VIl . See e.qg, Rodriguez v. United State852 F.3d 67, 7&9 (1st Cir. 2017)YazquezRivera

v. Figueroa, 759 F.3d 44, 4@ (1st Cir. 2014);PortelaGonzalez v. Secretary of the Nayy

109 F.3d 74, 77 (1st Cir. 1997And the fact remains that First Circuit precedemds this
court unless and until the First Circuit holds atlise. Unfortunately for Plaintiffs, this
means that there s0 statutoy basis, Supreme Court or First Circuit decisiontbis point

of law (that is, piggybacking)for adopting their proposed exception to the ADEA's

10 However, the similarities between the individuadiols asserted by Perez and NDel Valle could pass
musterunderthe less stringenttandards or tests applidg other circuits that havedopted the single filing
rule. Supra note 11

For ageneraldiscussion of all the tests, sekolliver v. Xerox Corp, 918 F.2l 1052, 10578 (2d Cir.
1990)) (citing Snell 782 F.2d at 1094Kloos v. CarterDay Co, 799 F.2d 397, 401 (8t@ir. 1986);Naton v.
Bank of California, 649 F.2d 691, 697 (9th Cir. 198(explaining three different tests applied by thecond
Eighth andNinth Circuits, with the broadest test requirinlgims to arise out afimilar circumstances and
time frame, &somewhat narrowetest requiring notice of classvide discrimination, and the narrowest test
requiringthat the administrative chargdlegeclasswide discrimination against a clasmdthat the claimant
purportsto representhe class or other individuassmilarly situated. See als@heffield v. United Parcel Sery.
Inc., 403 F. App'x 452, 454 (11th Cir. 2010juotingCalloway v. Partners Nat. Health Plare86 F.2d 446
450 (11th Cir. 1993) (“To qualify for this exception a plaintiff must shdtvat‘(1) the relied upon charge is npt
invalid, and (2) the individual claims of the fijnand nonrfiling plaintiff arise out of similar discriminatorly
treatment in the same time fran¥); Lusardi v. Lechner 855 F.2d 10621078 (3d Cir. 1988)(holding that
original complainans administrative charge did not have to state #wadly that it wasbeingfiled on behalf
of “others similarly situated but rather, provide sufficient notice to employbat “it allegedly discriminated
against persons over 40 years old as a t)ass
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exhaustion mandate. Consequently, the court gr@stfendants’ motion to dismiss th

ADEA claims1t

Puerto Rico Law Claims

“As a general principle, the unfavorable disposition gilaintiff's federal claims a
the early stages of a suit...will trigger the dissdl without prejudice of any supplemen

statelaw claims.”GonzalezDe-Blasini v. Family Dept.377 F.3d 81, 89 (1st Cir2004)

(quotingRodriguez v. Doral MortgCorp, 57 F.3d 1168, 1177 (1st Cir. 19959ee alsa?8

U.S.C. 8 1367(c)(B Due to the dismissal of PlaintiffADEA claims, the court finds thg

supplemental jurisdiction over the Puerto Rico lalaims is nolonger appropriate.

Accordingly, the court dismisses without prejudite age discrimination and tort clain
brought under Puerto Rico Law 100 and Articles 1&021 1803 of the Puerto Rico Ci

Code

1. CONCLUSION

Because Perez failed to eadnst his administrative remedies before filing tbust, the
court dismisses the ADEA claims without prejudiée.this juncture, the court declines
exercise supplemental jurisdiction over Plaintiffaierto Rico law claims and dismiss
them without prejugdice. Judgmendismissing this case will be entered accordingly.

ITIS SO ORDERED.
In San Juan, Puerto Rico, M2%, 2019.

S/ JUAN M. PEREZGIMENEZ

JUAN M. PEREZ-GIMENEZ
SENIOR U.S.DISTRICT JUDGE

e
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11As a final matter, the court finds that Plaintiffsled to address Dfendants’contention that the ADEAclaims

are timebarred hotwithstanding the coustshow causerder.
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