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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ROCK HILL DIVISION

Joseph Louis Young, Ill, #12222-171, )
) Civil Action No.: 0:14-cv-02550-JMC
Petitioner, )
)
)
V. ) ORDER AND OPINION
)
WardenThomas, )
)
Respondent. )
)

Petitioner Joseph Louis Young, I(TPetitioner”) filed thispro sePetition for Writ of
Habeas Corpus (“Petition”) puraat to 28 U.S.C. § 2241 and 28 U.S.C. § 2255, alleging that he
should not have been clyad as a “career offender.” (EGI©. 1.) Respondent Warden Thomas
(“Respondent”) was not required to fiereturn. (ECF No. 10 at 5.)

In accordance with 28 U.S.C. § 636(b)(1)é8)d Local Rule 73.02(B)(2)(g) (D.S.C.), the
matter was referred to United States Magistrate Judge Paige J. Gossett for pre-trial handling. On
July 31, 2014, the Magistrate Judge issued a Report and Recommendation (“Report,” ECF No.
10) recommending the court deny the Petition (ECF No. 1). This review considers Petitioner’s

Objections to the Report (“Objections”) filed June 19, 2DI&ECF No. 42.) For the reasons set

! petitioner's Objections were originally due August 18, 2014. A September 12, 2014 Text
Order (ECF No. 18) extended the time Petitronad to submit objections to the Report until
September 30, 2014. After not receiving obfatsi by October 1, 2014, the court entered an
Order accepting the Report, and dismissingRbgtion. (ECF No. 25.) On October 22, 2014,
Petitioner made a Motion to Alter or Amend OrdeiReopen Case, asserting, in part, that he had
never received the Magrate Judge’s Report. (B No. 30 at 2, 4.) He renewed his Motion to
Reopen Case on January 14, 2015eraiing that he had never ree the Magistrate Judge’s
Report. (ECF No. 34 at 2-3.) On May 2ZH)15, the court issued an Order (ECF No. 36)
granting Petitioner’'s Motion to Amend or Alter Order and Judgment (ECF No. 30), and Motion
to Reopen (ECF No. 34), givingetitioner 21 days to fileng objections. The record shows
Petitioner’'s objections were aeived June 16, 2015 by the prison mailroom, thus making the
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forth herein, the courtACCEPTS the Magistrate Judge’s Report (ECF No. 10), and
DISMISSES the Petition (ECF Nal) with prejudice.
I RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

This court concludes, upon itswvn careful review of theecord, that the Magistrate
Judge’s factual synopsis is accurate and incorpsriatoy reference. This court will thus focus
on the facts pertinent to the analysis of Petitiah@bjections. The relevant facts, viewed in a
light most favorable to Petitioner, are as follows.

On August 31, 2007, Petitioner pleaded guilty to three counts of various drug and firearm
offenses. SeeUnited States v. Youn@/A No. 6:07-cr-00113-GRAECF No. 23 (D.S.C. Feb.
13, 2007). On December 30, 2008, Petitioner seagenced to 262 months’ imprisonmérit.
at ECF No. 56. On January 14, 2010, the UniteceSt@burt of Appeals for the Fourth Circuit
(“Fourth Circuit”) affirmed the conviction and sentencéd. at ECF No. 80. On June 17, 2010,
Petitioner filed a Motion to Vacate under 8§ 22&b,at ECF No. 83, which the court denied on
October 14, 2010ld. at ECF No. 96.

In his Petition for Habeas Corpus, Petitionkgges that he “is actually innocent of being
a Career Offender.” (ECF No. 1 at 3.) Petitioner, citinDpescamps v. United Statds33 S. Ct.
2276 (2013), antUnited States v. Hemingway34 F.3d 323 (4th Cir. 2013), claims that a former

conviction for pointing and presenting a firsamo longer qualifies as a predicate offense

objections timely. (ECF No. 42). pro seprisoner’s pleading is deemed “filed” at the moment
of delivery to prison authorities for forwarding to the district colBee Houston v. Lack87
U.S. 266, 271 (1988). In its M&6 Order (ECF No. 36), the cawacated the October 1, 2014
Order (ECF No. 25), and now undertakes aawviof the Report in light of Petitioner’s
Objections. (ECF No. 42.)

> The December 30, 2008 sentence was a resentenSieglUnited States v. Young, C/A No.
6:07-cr-00113-GRA (D.S.C. Feb. 13, 2007), ECF 5&. Petitioner was onigally sentenced on
December 14, 2007d. at ECF No. 28, however the Unit&lates Court of Appeals for the
Fourth Circuit remanded the case fesentencing on direct appe&@eeUnited States v. Young
C/A No. 6:07-cr-00113-GRA (D.S.C. Feb. 13, 2007), ECF Nos. 41, 42.
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necessary to be considered a career offéhdére Magistrate Judge’s Report recommended the
Petition be summarily dismissed because Petitionald not satisfy the § 2255 savings clause.
(ECF No. 10 at 3.)

I. LEGAL STANDARD

The Magistrate Judge’s Report is madeagtordance with 28 U.S.C. § 636(b)(1) and
Local Rule 73.02 for the Distriatf South Carolina. The MagisteaJudge’s Report is only a
recommendation to this court, and has no presumpeight—the responsibility to make a final
determination remains with this cou$ee Mathews v. Webd23 U.S. 261, 270-71 (1976). The
court is charged with makingde novodetermination of those portions of the Report to which
specific objections are maddéd. The court may accept, reject, or modify, in whole or in part,
the Magistrate Judge’s recommendatiomemmommit the mattewith instructions See28 U.S.C.

8 636(b)(1).

Additionally, pro se filed documents should be “libelalconstrued,” held to a less
stringent legal standard than those compgaor proceedings drafted by lawyerErickson v.
Pardus 551 U.S. 89, 94 (2007) (citingstelle v. Gamble429 U.S. 97, 106 (1976)). However,
even liberally construed, objections to a Repaust specifically identify portions of the Report
and the basis for those objections. Fed.(Ri.. P. 72(b)(2). Furthermore, whilero se
documents may be entitled to “special judicsalicitude,” federal courts are not required to
recognize “obscure or gavagant claims.”"Weller v. Dep’t of Soc. Sery901 F.2d 387, 390-91

(4th Cir. 1990) (quoting@@eaudett v. City of Hamptoi75 F.2d 1274, 1277 (4th Cir. 1985)).

% Section 924(e) of Title 18 dhe United States Code impese mandatory minimum 15 year
sentence on felons who unlawfully possess, anmaihgr things, firearms, and who also have
three or more previous convictions for committing certain drug crimes and violent felonies. 18
U.S.C. 8§ 924(e)(1).



1. DISCUSSION

Petitioner filed objections tthe Magistrate Judge’s Reparid Recommendation on June
19, 2015. (ECF No. 42.) In his Objections, Petitida&es issue with thReport’s assertion that
he may not resort to § 2255(e)’s savings claskea{ 2-3), and further asserts tb@scampsnd
Hemingwayare applicable. 14. at 4.) However, though P@biner outlines his objections in
detail, reiterating his claims th&®escampsandHemingwayapply retroactivelylfl. at 4-5), the
court concludes that the inforti@n brought up in Petitioner’s @dxtions is not sufficient to
abrogate the Report’'s rebanendation of dismissal.

In order for Petitioner tahallenge his sentence under § 22Retitioner must satisfy the
§ 2255 savings clause. § 2255(&)D]efendants convicted in fedal court are olged to seek
habeas relief from their conviotis and sentences through 8§ 225%ice v. Rivera617 F.3d
802, 807 (4th Cir. 2010) (citingh re Vial, 115 F.3d 1192, 1194 (4th Cir. 1997)). Because
Petitioner has already been denied relief under 8§ 2255 once lsfergépungC/A No. 6:07-cr-
00113-GRA at ECF No. 83, in order for the § 2255(d)e@pplicable, Petdner must show that
the “remedy by motion is inadequate or ineffeetito test the legality of his detention.”
§ 2255(e). In order to satisfy the “inadequateineffective” element of the savings clause,
Petitioner must show three elements laid out by the Fourth Circtit i@ Jones Petitioner
takes issue with the Report’s finding that héethto show “the conduct for which [he] was

convicted has been deemed noimanal by any substantive lashange” (the second element of

* The Fourth Circuit held that petitioner must show: “(1) #e time of conviction, settled law
of this circuit or the SupremeoQrt established the legality ofeltonviction; (2) subsequent to
the prisoner’s direct appeal and first § 225%iom the substantive law changed such that the
conduct of which the prisoner wasnvicted is deemed not to kbeminal; and (3) the prisoner
cannot satisfy the gatekeeping provisions 812255 because the new rule is not one of
constitutional law.”In re Jones226 F.3d 328, 333-34 (4th Cir. 2000).



theln re Jonedest). (ECF No. 42 at 3.) Petitioneesns to be trying to support his argument by
asserting thaDescampsand Hemingwayshould be applied retroactily to the present action.
(Id. at 4.)

Petitioner acknowledgesahthe application oDescampss critical to the success of his
Petition. (d.) In support of his retroactivity clais, Petitioner cites to multiple case$d. @t 2-

7; seeChaidez v. United State$33 S. Ct. 1103, 1107 (201Begay v. United State553 U.S.
137 (2008)Schriro v. Summerlirb42 U.S. 348 (2004Bryant v. Coleman738 F.3d 1253 (11th
Cir. 2013); Parker v. Walton No. 13-cv-01110-DRH, 2013 WbB169153 (S.D. Ill. Nov. 29,
2013).) Despite Petitioner’s assertions, the court is not convinceDeeaampgor for that
matterHemingway applies retroactively.

As Petitioner himself notes€e ECF No. 42 at 4)Chaidezheld that when the Court
“announce[s] a ‘new rule,” a person whose congittis already final may not benefit from the
decision in a habeas or similar proceedingtiiaidez 133 S. Ct. at 1107. Petitioner tries to
counterChaidezby citing to Schrirg which said that “[n]Jewsubstantiverules generally apply
retroactively.” Schriro, 542 U.S. at 351. Howevegchriro also noted that “the [new] rule
applies only in limited circumstancesSthrirg 542 U.S. at 351, and “[n]ew rules of procedure
... generally do not apply retroactively.Td. at 352. Regardless, tleurt does not have to
decide ifDescampsestablishes a procedural or substentule. As the Report notes, case law
indicates thaDescamps$n not retroactive on collateredview. (ECF No. 10 at 4, citirBaker v.
Zych C/A No. 7:13-cv-512, 2014 WL 1875114, at *2 .0V Va. May 9, 2014) (collecting cases
which hold thatDescampss not retroactive on collateral review)illiams v. Ziegler C/A No.
5:12-cv-398, 2014 WL 201713, at 123 (S.D. W. Va. Jan. 17, 2014)).

Petitioner also tries to udegayandParker in his retroactive argument. However, the



court inParker, far from supporting Petitioner’s implicatidhat the government should “refrain
from ascertaining that Descamps is not retroactitECF No. 42 at 4), states that “it appears
that Descampss not retroactive.” Parker, 2013 WL 6169153, at 2. Though the court in
Bryant held thatBegayapplied retroactivelyBryant 738 F.3d at 1277, the scenarioBagay—
examining whether a DUI offense should be afamb felony” under the Armed Career Criminal
Act (“ACCA")—is substantially different than the present case. FurthernByy@nt decided
almost six months aftédescampsmakes no reference Bescamp®r its potentiatetroactivity.
Additionally, Petitionerargues his 1997 conviction for Pointing and Presenting a Firearm
under S.C. Code Ann. § 16-23-412016) no longer qualifies as Career Offender predicate
offense (under the ACCA). (ECF Ndk.42.) In support, Petitioner citBgrd v. United States
which held that “a § 16-23-41®uoviction does not constitute aroe of violence under USSG §
4B1.2(a)(1). Byrd, 400 F. App’x 718, 721 (4th Cir. No®2, 2010). However, Petitioner himself
admits thaByrd “no longer stands as good law.” (ECB.NI2 at 7.) Furthermore, the Fourth
Circuit held inUnited States v. Kinghat “pointing and presenting a firearm in violation of § 16-

23-410 ... therefore qualifies as a ‘crime wblence,” and supports a career offender
enhancement sentende€ing, 673 F.3d 274, 280 (4th Cir. 2012).
Therefore, the court accepts the Magis Judge Report’'s recommendation that

Petitioner is not entitled thhabeas relief under § 2244nd concludes the Petition should be

dismissed.

> The court notes that it need not take Rmiiti’'s Amended Petition (ECF No. 12) into account
when determining the merits of this case pakty may amend its pleadj “within 21 days after
serving it,” “if the pleading is one to which a responsive pleadénrequired,” or with “the
court’s leave.” Fed. R. Civ. P. 15(a)(1)-(2). Petitioner filed his Amended Petition outside of the
21 day window, and furthermore,vez received the court’s leavefite once he was outside the

21 day window. ThoughtPetitioner cites tdHouston v. Lackin arguing the validity of his

Amended Petition, Petitioner's Amended Petitiorswat delivered to the prison mailroom until
6



V. CONCLUSION
Based on the aforementioned reasons andraulgh review of the Report and the record
in this case, the courACCEPTS the Report (ECF No. 10) of the Magistrate Judge,
incorporating it by reference. Petitioner’'s Petitifor a Writ of Habeas Corpus (ECF No. 1) is
DISMISSED with prejudice.

Certificate of Appealability

The law governing certificated appealability provides that:

(c)(2) A certificate of appealability may issu. . only if the applicant has made a
substantial showing of the dahof a constitutional right.

(c)(3) The certificate of agalability . . . shalindicate which specific issue or
issues satisfy the showinggugred by paragraph (2).

28 U.S.C. § 2253(c). A prisonertisfies this standard by demdrating that reasonable jurists
would find this court’s assessment of his constindi claims is debatablor wrong and that any
dispositive procedural ruling by the dist court is likewse debatable. See Miller-El v.
Cockrell 537 U.S. 322, 336 (2003%jack v. McDanigl529 U.S. 473, 484 (2000Rose v. Lee
252 F.3d 676, 683 (4th Cir. 2001). In this caseldbal standard for thesuance of a certificate
of appealability has not been met.

IT1SSO ORDERED.

8 ' I‘
United States District Judge

February 17, 2017
Columbia, South Carolina

July 29, 2014 $eeECF No. 12-1), well after Rulg5(a)(1)(A)’'s 21 day windowHoustondoes
not apply.



