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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

BILLY GENE COGDILL, ) C.A. No. 3:08-03466-CMC
)
Plaintiff, )
)
) OPINION AND ORDER
) ON CROSS MOTIONS FOR
AMERICAN GENERAL ASSURANCE ) SUMMARY JUDGMENT
COMPANY, )
)
)
)
Defendant. )

)

Through this action, Billy Gene Cogdill (“Cotit) seeks recovery for alleged bad faith

failure to pay an accidental death claim file@assult of the death bfs wife, Nan Watson Cogdill
(“Decedent”) under an insurance policy issued by American General Assurance Conjpany
(“American General”). The matter is now beftiie court on cross motions for summary judgmennt.
For the reasons stated below, Cogdill’'s motiordémied and American General’s motion is
granted.
STANDARD
Summary judgment is appropriate “if the plewsgl, the discovery and disclosure materiajs
on file, and any affidavits show that there is nawgee issue as to any material fact and that the
movant is entitled to judgment as a matter of lewed. R. Civ. P. 56(c). Itis well established that
summary judgment should be granted “only wherdlgar that there is no dispute concerning either
the facts of the controversy or the inferences to be drawn from those fadigin Inv. Co. v.
Cameo Props.810 F.2d 1282, 1286 (4th Cir. 1987).

The party moving for summary judgment hadtheden of showing the absence of a genuipe
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issue of material fact, and the court must viesvetiidence before it and the inferences to be dra
therefrom in the light most favorable to the nonmoving p&ttyted States v. Diebold, In@369
U.S. 654, 655 (1962). The nonmoving party must thesignate “specific facts showing that ther
is a genuine issue for trial.” Fed. R. Civ. P. 56¢eE also generally Celotex Corp. v. Catréit7
U.S. 317 (1986).

A party “cannot create a genuine issue of mialtdact through mere speculation or thg
building of one inference upon anotheB&ale v. Hardy 769 F.2d 213, 214 (4th Cir. 1985)
Therefore, “[m]ere unsupported speculation . . . is not enough to defeat a summary jud
motion.” Ennis v. Nat'l Ass’n of Bus. & Educ. Radio, Ln&3 F.3d 55, 62 (4th Cir. 1995).

BACKGROUND*

Itis undisputed that at the time of heiath, Decedent was insured under a group Accider
Death and Dismemberment insurance golgroup policy no. G5000017, certificate number 97!
0600271 (“Policy”), issued by American General. Db. 1-2 at 5; Dkt. M. 26-1 at 2. Under the
Policy, benefits are payable for losses sufferedetg@s a result of an accidental bodily injury.
Dkt. No. 26-1 at 6. The coverage is, however, subject to various “Exclusions and Limitati
including the following:

No benefits will be paid for any loss thasudts from or is caused directly, indirectly,

wholly or partly by any of the following: . . . 3. a physical or mental sickness, or

treatment of that sickness; 4. voluntary intake of . . . drugs . . . , unless taken as

prescribed by a doctor; . . . 6. beingoxitated or under the influence of any drug,
unless taken as prescribed by a doctor[.]

! Because the court concludes that Defendant American General is entitled to sun
judgment, it presents the facts here in the lighdtfaovorable to Plaintif€ogdill. The facts critical
to this motion are, however, generally undisputed.
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Decedent died on February 14, 2008. Dkt. R@®-2 at 2 (death certificate). Dr. Kitt R.

McMaster, M.D. (“Dr. McMasterdperformed an autopsy and concluded that the manner of d¢ath

was accidental. Dkt. No. 26-2 atl2kt. No. 26-3 at 2 (autopsy reppr Neither party disputes this

classification. More specifically, Dr. McMastesrcluded that the cause of Decedent’s death was

“Multiple Medicinal Drug Overdosage.” Dkt. N@6-3 at 2. According to the Autopsy Report,

“[t]he death [was] most likely related tbe presence of multiple medicinal compoundid.’at 5.

A blood toxicologic report detailed in the fapsy Report noted a combination of numeroys

drugs in Decedent’s system, including sem@pam, alprazolam (also known as Xariaxycodon¢,
normeperidine, quetiapine, and promethazideat 4-5. Oxycodone was found in the “toxic, bu
not lethal, range”’and alprazolam was reported “to be at high therapeutic levels, just below

‘potentially toxic’ range.? Id. at 5. The remaining drugs were in the therapeutic range.

2 Cogdill identified Dr. McMaster as Plaintié'expert witness in a document filed April 9
2009. Dkt. No.20. American General has not designated an expert witness but, noneth
appears to rely on the testimony of Dr. McMaster.

® The drug toxicologic report lists this drag both alprazolam and Xanax, one of its brapd

names. Decedent had been prescribed Xanax for depression and anxiety. Dkt. No. 26-
Therefore, the court uses the brand name Xanax when discussing this drug.

* The drug toxicologic report lists thisug as both oxycodone and OxyContin, one of i
brand names. However, Dr. McMaster téstifthat he did not know which brand of oxycodo
Decedent ingested. Dkt. No. 26-4 at 21. Therefore, the court uses the generic name oxy
when discussing this drug.

®> Dr. McMaster provided two fferent scales for classifyirthe level of a drug reported by
the blood toxicologic report (as either therapeutixxic, or lethal), one provided by the lak
conducting the test (NMS Labs) and another calledVinek scale. Because the NMS Labs’ scg
only provided a range for the therapeutic level of oxycodone, Dr. McMaster relied on the W
scale in reaching his conclusion that “[o]xycodonia i®xic, but not lethal, range.” Dkt. No. 26-3
at 5.

® Both the NMS Labs’ scale and the Wirsglale provided therapeutic and toxic ranges f
Xanax. Id. at 4. The concentration of Xanax in Decedent’s blood was classified as therag
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Of the various drugs found in Decedent’s blabd,Autopsy Report notes evidence that she
had a prescription for Xanax (alprazolam), temazepam, and Mepergan Fortis (made [up of
meperidine and promethazine). Dkt. No. 26-3 at 3. Decedent also had a prescription for Hrozac,
although this drug was not listed in the drug toxicologic reddrtat 3-5. No other evidence ha$
been presented as to the medications prescribed for Decedent’s use or the prescribetl dosages.

As to the manner of Decedent’s death, Dr. McMaster reached the following conclusion:

While none of these drugs were present at clearly lethal levels, the potentially toxic

effects of their combination and interacteme considered to be sufficient to explain

demise. In view of the fact that thevere no drug lethal levels, in conjunction with

the absence of positive indicators of suicidal intentnta@ner of deatlis being

classified asccidental
Id. (emphasis in original).

In April of 20082 Cogdill submitted an accidental death claim (“Claim”) to American
General under the Policy. Dkt. No. 1-2 § 6; Dkt. No. 4 at 2. In a June 28, 2008 letter, Amgrican

General acknowledged receipt of the Claim amfdrmed Cogdill that it would contact him

regarding its payment decision. Dkt. No. 1-2 § 7. Cogdill contends that he continued contacting

based on the Winek scale and high therapeutidy@listv potentially toxic, on the NMS Labs’ scale|.
Dr. McMaster relied on the NMS Labs’ scale instbadause he generally preferred using the sca
provided by the lab that conducted the test. Dkt. No. 26-4 at 13.

e

" In its memorandum in support of summary judgment, American General refers t¢ Dr.
McMaster’s deposition testimony as including treesinent that “no physician would prescribe aJl
of these medications for — for one person.” Dkb. 26 at 5 (citing Dr. McMaster’s Dep. at 48)
The court declines to rely on this statement gidenerican General’s failure to file the relevant
excerpt. The court notes, nonetheless, that Cdgdilhot challenged the accuracy of this reference
to Dr. McMaster’s deposition testimony.

8 Cogdill alleges that the Claim was submitted on April 10, 2008. Dkt. No. 1-2 |
American General answers that the Claim was submitted by a letter dated April 14, 2008. Dkt
4 9 6. This slight difference in the factual allegasi is of no particular gnificance to the present
motions.
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American General in an attempt to collechékts under the Policy but received no respornde.

Cogdill filed a Summons and Complaint ietRichland County Court of Common Pleas gn

September 10, 2008, alleging breach of insuranceaxdr#nd unreasonable refusal to pay benefi

[S.

Dkt. No. 1-2. American General timely removed the matter to this court on October 13, 2008,

relying on the court’s diversity jurisdiction. Dkt. No? 1.
DISCUSSION
“Insurers have the right to limit their liabilifgrovided they do notantravene a statutory
provision or public policy.’Burns v. State Farm Mut. Auto. Ins. C877 S.E.2d 569 (S.C. 1989
(citing Pa. Nat'l Mut. Cas. Ins. v. ParkeB20 S.E.2d 458 (S.C. CApp. 1984)). However,
“[e]xclusions in an insurance policy are alwagsmstrued most strongly against the insui®oggs
v. Aetna Cas. & Sur. Ca252 S.E.2d 565, 568 (S.C. 1979) (citirgeferred Risk Mut. Ins. Co. v.

Thomas 372 F.2d 227 (4th Cir. 1967)).

If any individual exclusion in an insurance policy bars a claim, it will operate to precludg

recovery of benefits by the insured regardleéshe contents of any other exclusionSee

Engineered Prods., Inc. v. Aetna Cas. & Sur.,G68 S.E.2d 674, 675 (S.C. Ct. App. 1988

(“Exclusions in an insurance contract are todsdrindependently of each other; they are not to
read cumulatively. . . . ‘If any one exclusioppéies there should be no coverage[.]” (quotin
Weedo v. Stone-E-Brick, Ind05 A.2d 788 (N.J. 1979)).

For purposes of summary judgment, the paegse that Decedent’s death was accident

® The Policy is a group policy, but there is ndication or allegation that it is within the
category of group policies governed by the EmpbRetirement Income Security Act (“ERISA”)
29 U.S.C. § 100&t seq.
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and, therefore, falls within the general coverafjhe Policy. Whether American General shou

have paid the Claim, therefore, depends orthér the Claim falls within a Policy exclusion

American General argues that exclusions 3nd,Gbar Cogdill's Claim. Cogdill asserts that none

of these exclusions applies atimis that American General violated the terms of the Policy

failing to pay the Claim. Because coveragasuon the application of an exclusion, American

General bears the burden of proSée Owners Ins. Co. v. Clayt@i4 S.E.2d 611, 614 (S.C. 2005
(citing Boggs v. Aetna Cas. & Sur. CR52 S.E.2d 565 (S.C. 1979)) (“Insurance policy exclusio
are construed most strongly against the riasce company, which also bears the burden
establishing the exclusion’s applicability.”).

l. Exclusions 4 and 6

American General argues that exclusions 4 and 6 bar recovery. The court considers
exclusions together because they turn on the same central facts.

Exclusion 4 precludes the payment of benefitere the claimed loss results from or i
caused by the “voluntary intakd . . . drugs . . .ynless taken as prescribed by a doctbkt. No.
26-1 at 6 (emphasis added). Esibn 6 of the Policy precludes thayment of benefits where the
claimed loss results from or is caused by “being intoxicated or under the influence of any
unless taken as prescribed by a doctbkt. No. 26-1 at 6 (emphaséided). Itis only the second

part of both exclusions which is in dispdte.

The key issue for determining if exclusio#6 prevents Cogdill from receiving benefits

19 Dr. McMaster testified that based o Bxamination of Decedent’s body and a revie
of the circumstances surrounding her death ssaraed that Decedent took the pills which caus
her death “voluntarily.” Dkt. No. 26-4 at 28. Dr. McMaster also testified that in his professi
opinion the cause of Decedent’s death waoffdjined drug intoxication.” Dkt. No. 26-4 at 18.
No evidence or argument has been presented challenging either conclusion.
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for Decedent’s death is, therefore, whether Denetbok the drugs “as prescribed by a doctor.

American General argues that it is entitled to judgtas a matter of law that Decedent’s ingestipn

of oxycodone was not “as prescribed by a doctor,” particularly when considered in combinatio with

her ingestion of numerous other drugs. téd®xycodone, American General relies both on the

absence of evidence that Decedetd any prescription for this dragd on the fact that Decedent’y
blood levels of this drug refleatgestion of a dosage greater than a doctor would have prescri
American General also notes the high leveKahax in Decedent’s blood and Dr. McMaster’
(apparent) testimony that no doctor would hawesgpribed all of the drugs found in Decedent

system. Seesupranote 7.

For the reasons set forth below, the cagtees that American General is entitled {o

bed.

A

judgment as a matter of law that coverage is excluded by exclusions 4 and 6 based on Degedent’

voluntary ingestion of a toxic dose of oxycodok¢hile the court considers the fact that oxycodone

was taken in addition to other drugs with whitbombined to cause Decedent’s death, the co

assumes for present purposes that each o tihagys, including Xanax, was taken “as prescribed

by a doctor.” The court also assumes, with@aiding, that Decedent held a valid prescription for

oxycodone.

Meaning of “as prescribed by a doctor.” The Policy does not pralé a definition for the
term “as prescribed by a doctor.” In the adageof a definition in th Policy, the court applies
basic principles of contract interpretation to determine the meaning of policy landfndze.
Pontiac-Cadillac-Buick v. Gofort40 S.E.2d 367, 369 (S.C. 1994) (cittBigan Constr. Co. v.
Cent. Nat'l Ins. Cq.236 S.E.2d 818 (S.C. 1977)) (“Insurancéqgies are subject to general rules

of contract construction.”). Under basic aaat interpretation principles, undefined policy




language should be given “its plain, ordinary, and popular meanag.”

Cogdill contends that the “usual understanding®prescribed by a doctor’ to the ordinar
person in the context of the policy would simply maamg drugs that have been prescribed to t
insured by a medical doctor.” Dkt. No. 27-1 at 5 (Mem. in Supp. of Pl.’s Mot. for Summ.

Alternatively, Cogdill argues that the languagansbiguous because it “could either mean takir

medication that has been prescribed by a dactt@king medication in the amount which has beg

prescribed.’ld. at 7. Cogdill is correct that “[w]heredtwords of an insurance contract policy af

capable of two reasonable interpretations, tbastruction will be adopted which is most favorable

to the insured.Forner v. Butler460 S.E.2d 425 (S.C. Ct. App. 199B)onetheless, the court finds
Cogdill's proposed interpretation to be an unreasonable interpretation of the critical phrase,

The plain, ordinary, and popular understanding of the phrase “as prescribed by a d
entails more than merely taking a medicine for which an individual has a doctor’s prescrif
Instead, the plain meaning of this phrase requires taking the drugscordance withthe
prescribing doctor’s specific instructioHsOne such instruction, and perhaps the most importa
is the dosage at which the drug is to be taken.

Other courts have adopted similar interptietes of this language in accidental deat|
insurance policies. For example, a district court in Nevada concluded that this language re
“following all prescribing instructionassociated with [the] prescriptions” and “exact adherencg
instructed dosagesHummel v. Cont’l Cas. Ins. G&54 F. Supp. 2d 1183, 1188, 1190 (D. Ne

2003) (emphasis added). SimilarlyQOniega v. Aetna Life Ins. Ca district court in Texas granted

1 The inclusion of the word “as” in the phrase “as prescribed by a doctor” sugg
something more than the mere fact that agiigison was issued. Ehlatter meaning would be
better conveyed by the shorter phrase “prescribed by a doctor.”
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summary judgment for the insurer where the actaledeath policy contained an exclusion fg
death caused by drugs unless taken “as presdojp@dohysician,” and the court determined th{
there was sufficient evidence for the insurer’s claims administrator to conclude that decedent’s
occurred as a result of taking methadone icesg of her doctor’'s prescription and estazolg
without a doctor’s prescription. 2007 WL 1125782 (SIBx. 2007). While ultimately determining
that language from a statutorypision preempted the policy languagéljstrict court in California,
likewise, noted that if the policy’s “as pres@d by a physician” language had applied, it wou
“exclude coveragé the insured exceeded the prescribed doswas injured as a resulgmith
v. Stonebridge Life Ins. Gd82 F. Supp. 2d 1209, 1220 (N.D. Cal. 2008) (emphasis added).
The court, therefore, concludes that the Policy language, “as prescribed by a d
requires adherence to all instructions provided by the doctor, including the dosage level.
regard, the court finds no ambiguity in the meaning of this policy language and reject

interpretation which Cogdill advances.

Language Applied. As discussed above, the levebod/codone in Decedent’s blood was

in the toxic but not lethal range. She alsd hamerous other drugs in her system, although, 1
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present purposes, the court assumes that all of these drugs, including Xanax, were within the

therapeutic rangeSee supraote 6 (noting that, depending o tcale used, the concentration g
Xanax in Decedent’s blood was either in the toxic or high therapeutic range).
The court also assumes, without decidithgit Decedent was prescribed oxycodone by

doctor*? However, even after assuming that Decétiend been prescribed all of the drugs four]

12 American General has presented limieddence as to whie¢ér Decedent held a

prescription for oxycodone. It relies on statemdxnyt®r. McMaster that he was not made awaf

of any such prescription. Dr. McMaster alsdicated in the Autopsy Report that his review (
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in her system, the court finds that a juqultl not reasonably conclude that Decedent to
oxycodone “as prescribed by a doctor.”

In reaching this conclusion, the court coesgithe uncontroverted evidence that Decedsd
ingested a toxic amount of oxycodone before her dé&shDkt. No. 26-3 at 5 (summary of

toxicologic studies in Autopsy Report concludiihgit oxycodone was in a “toxic, but not letha

Nt

range”). The court also considers Dr. McMaster’s testimony that he would not expect to find a

guantity of a drug in excess ofttherapeutic range in an indival’s blood if that individual took
the drug as prescribed by a doctor. Dkt. No. 26-4 ateE8alsoDkt. No. 26-4 at 14-15, 18, 20 (Dr.
McMaster’s testimony agreeing that the amaafrdxycodone found in Decedent’s system was
excess of what a doctor would prebe for someone needing that medicine). Finally, the co
considers the absenceaify contrary evidence. For examglagre is no evidence of a contrary
expert opinion. Indeed, tloaly expert identified is Dr. McMast, and he was identified by Cogdill.
Dkt. No. 20 (Pl.’s Expert Disclosures). These likewise, no medical or prescription history
presented which might show that this toxic d@safoxycodone was, in fact, consistent with
doctor’s instructions.

Under these circumstances, the court concludes that any reasonable jury would be con

Lexington Medical Center records disclosedaeshent by Decedent’s daughter that her moth
shopped doctors to get prescriptions for Xanax and mepergan. Such an absence of evider
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have had access to Decedent’s prescription infoomatid failed to provide it to American Gener

despite a request for the same. There is, hewew evidence that American General made s

a request, either prior to litigath or in the course of discoyer Neither is there any evidencd
offered regarding Cogdill's ability to access Decedent’s prescription history. Under t
circumstances, the court finds that American Garteas failed to meet its burden of proof on th
aspect of exclusions 4 and 6. On the other hanthéaeasons stated below, American General i
met its burden of establishing that even & $ield a prescription for oxycodone, Decedent did n
take oxycodone as prescribed.

support a finding that Decedent held no such presmnipat least if one assumes that Cogdill Wouf]d
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to conclude that Decedent took an amount of oxycodone in excess of what a doctor woulg
prescribed, even assuming she had a prescrifatidhis medication. Any other conclusion coulg
only be based on speculation.

Causal Connection This does not, however, end the ingui‘An insurer must [also] show
a causal connection between a loss and an eanlbsifore the exclusion will limit coverage undeg

the policy.”S.C. Guar. Ass’n v. BroacB53 S.E.2d 450, 451 (S.C. 1987). American General |

proffered uncontroverted evidence that Decedeaii¢ath was the combined result of the multipje

drugs in her system, including the toxic levebgfcodone. American General points to the cau

of death determinations in Decedent’s official death certificate (“multiple medicinal d

overdose”), Dkt. No. 26-2 at the Autopsy Report (“Multiple Medicinal Drug Overdosage”), Dkf.

No. 26-3 at 2, and Dr. McMaster’s deposition testim(“[cJombined drug intoxication”), Dkt. No.
26-4 at 18 to support this proposition. This eviddeages no genuine issue of material fact as
the cause of death, including the significanpatt of Decedent’s ingestion of oxycodond
particularly in combination with the other medications. As discussed in detail above, Ame
General has also established that the oxycodee not “taken as prescribed by a doctor
Therefore, the court finds that American Gehdnas established a causal connection betws
Decedent’s death and exclusions 4 and 6 as a matter of law.
Il. Exclusion 3

Because the court finds no genuine issue of natct as to the propriety of American
General’s denial of Cogdill's Clai based on exclusions 4 and 6 of the Policy, it does not reach
issue of whether coverage could have also been denied based on exclusion 3.

CONCLUSION
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For the reasons set forth above, the court concludes that Defendant American General is
entitled to judgment as a matterdaiv that Decedent’s deathagcluded from coverage under bot
exclusions 4 and 6 of the Policy. Accordingly, Plaintiff Billy Gene Cogdill's motion for summary
judgment isdeniedand Defendant American Generasiirance Company’s motion for summary

judgment iggranted.

IT 1S SO ORDERED.

s/ Cameron McGowan Currie
CAMERON MCGOWAN CURRIE
UNITED STATES DISTRICT JUDGE

Columbia, South Carolina
October 8, 2009
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