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IN THE DISTRICT COURTOF THE UNITED STATES
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Sarah L. Singleton, ) C/A No. 3:09-cv-3139-MBS-JRM
)
Plaintiff, )
)
VS. ) ORDER AND OPINION
)
Time Warner Entertainment )
Advance-Newhouse Partnership )
d/b/a Time Warner Cable, )
)
Defendant. )
)

Plaintiff Sara Singleton (“Rintiff”) filed a complaint against her former employer,
Defendant Time Warner Entamhment Advance-Newhouse Parstap (“Defendant”), alleging
that she was terminated from employment becadideer race in violatin of Title VII of the
Civil Rights Act of 1964 (“Title VII”), 42 U.S.C88 2000(e) et seq.; and because of her age in
violation of the Age Discrimination in Empyment Act (“ADEA”), 23 U.S.C. § 206(d). In
accordance with 28 U.S.C. § 636(b)(1) and Ldgale 73.02(B)(2)(g), D.S.C., this matter was
referred to United States Matyiate Judge Joseph R. McCrorey for pretrial handling.

Factual Background

The facts, either undisputed anstrued in favor of Plaintifare as follows. Plaintiff is
an African American woman and was sixty yeaswhen she filed the instant action. Plaintiff
began working for Defendant as a Sales Opmnafienter Service Representative in Columbia,
South Carolina in March 2003. In July 2004, R was promoted tdusiness Class Sales
Assistant where she was supeeddy Anthony “Jay” Campbell (“Qapbell”). Plaintiff was an
excellent employee who consistently receivadorable employment reviews. In 2004, after

receiving a positive employment review, Plaintiff indicated to Campbell that she was not
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satisfied with the percentage raise she had received. In 2006, Plaintiff also received a positive
employment review and indicated to Campbell stz was not satisfied with the raise she had
received in that review period either. IntGwer 2007, Plaintiff completed Defendant’'s Skills
Development Program. In 2007, Defendant aieman a corporatesorganization, which
resulted in the Commercial Sezes Department, of which Plaifitwas a part, to be moved to
Charlotte, North Carolina. Pldiff was offered the opportunity to transfer to Charlotte and keep
her position, including her level of pay. Plaihtieclined the opportunity and remained in her
current position in Columbia, South Carolinatiuthe reorganization was complete. At that
time, Plaintiff was receiving $17.06 per hour in her piosias a Business Class Sales Assistant.
In February 2008, Defendant created a new Tkdedaepartment in the Columbia office.
Campbell was appointed to be the Operations Manaigthis department. Plaintiff alleges that
Campbell promised her that he would bring beer to his new department. Lydia Overton,
another employee who worked with Plaintiff, atestified that Campbell had promised to bring
Plaintiff and her into his departmie Plaintiff alleges that Campbell repeatedly assured her that
she would have a position in his new department. Furthermore, Pldietigsthat in February
2008, Campbell promised her a “lateral salary transfer” to the newqmgsitdicating that she
would receive the same salary that she taldhe time. In April 2008, Defendant posted
openings for ten Telesales Support Specialisitipas in the new department. Campbell
encouraged Plaintiff to apply for one of thewnnpositions. Plaintiff interviewed with Campbell
for the position. Plaintiff alleges that Campbell dit talk to her about salain the interview.
Plaintiff alleges that in mid-April 2008, Campb@&stant messaged her and indicated that he
knew he would be able to get her $16.00 per hour for the position, but was not sure if he could

get her $17.00 per hour, close to her current sdiaryhe position. He indicated that when she



got her contract for $16.00, she could countdpiit$16.50 and see what happened. Plaintiff
responded to Campbell stating that he promisea theteral salary transfand that she would be
disappointed if it did not materiak. Plaintiff states that @gpbell responded to her reiterating
that he knew he could get $16.60t that once she got the cadt, she should counter it for
$16.50 and see what happened. Plaintiff emailedpbell at some point in this correspondence
asking him to do whatever he could to get therddtealary transfer and that Campbell agreed.
Plaintiff also recalls suggesting to Campbelhttine could delay bringing in two of the new
employees into his department to save enough miongnovide Plaintiff withher desired salary.
(PI. Dep. 61-63, 73).

Campbell testified that after spking with Plaintiff about hresalary concern, Defendant’s
human resources recruiter informed him tidfendant was grading the telesales support
specialist job to a lowesalary level and that the maximuCampbell could offer anyone for the
position was $14.50, regardless of experience. Ulinidear when this development occurred.
Campbell alleges that he pleaded with the humaourees recruiter to change the salary level,
but that he was unsuccessful. Campbell tedtifieat, based on indications of how passionate
Plaintiff was about getting a lateral salary sfam, he did not think she would be willing to
accept $14.50. Campbell also testified that, basddsoexperience in similar situations, even if
Plaintiff were to accept, he was concerned #rgtiments in the workplace would arise because
of her dissatisfaction with the salary.

On May 15, 2008, Kevin Bush, Campbell's siyor, emailed him, saying “Lets talk
but it looks like we should offer Sarah [Plaintiéff the same rate as we brought Julie over and
have her officially decline. Work with Cliron the details for the offer.” ECF No. 48-12.

Campbell testified that he was ultimately instad not to contact Plaintiff to continue



negotiating salary. Plaintiff véanot offered the position andaiitiff's position as a Business
Class Sales Assistant ended on May 8, 2008. Qethandividuals who were hired to fill the ten
positions for which Plaintiff applied, three wek&ican-Americans and two were over the age of
forty. One of these individuals was Julie Gharl a white female under the age of forty, who
had less experience and education than Plaintiff.

Subsequently, Plaintiff filed a charge with the Equal Ewplent Opportunity
Commission (“EEOC”). On September 15, 2009, mRifiiwas issued a notice of right to sue
letter by the EEOC. On December 3, 2009, PHifiked the instant action. On December 16,
2009, Plaintiff filed an amended complaint. Rtdf alleged in her cmplaint causg of action
for discrimination under Title VII and the ADEAjreach of contract; fraudulent breach of
contract; and negligent sup&ion. On May 16, 2011, Defendant filed a motion for summary
judgment. Plaintiff responded on June 14, 201Iyhah Defendant filec reply brief on July
1, 2011. On February 9, 2012, the Magistratdge filed a Repodnd Recommendation in
which he recommended granting Defendant’s amofor summary judgment. On February 24,
3012, Plaintiff filed objections to the ReportdaRecommendation, to wih Defendant filed a
reply brief on March 19, 2012, after receiviag extension of time from the court.

Discussion
Standard of Review

The Magistrate Judge makes only a recondagan to this court. The recommendation

has no presumptive weight. The responsibiiity making a final determination remains with

this court. _Mathews v. Webet23 U.S. 261, 270 (1976). The court is charged with making a de

novo determination of those portions of the report oec#ied proposed findings or

recommendations to which an objection is madée court may accept, reject, or modify, in



whole or in part, the findingsr recommendations made by thedwrate Judge. The court may
also receive further evidence mcommit the matter to the Magidegaludge withnstructions.
28 U.S.C. 8§ 636(b)(1).

Summary judgment should be granted “ie tmovant shows that there is no genuine
dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). A fact is “material” if proaff its existence or non-existence would affect the

disposition of the case undine applicabléaw. Anderson v. Liberty Lobby Inc477 U.S. 242,

248-49 (1986). A genuine guestionroéterial fact exists where,taf reviewing the record as a
whole, the court finds that sasonable jury could retur verdict for the nonmoving party.

Newport News Holdings Corp. v. Virtual City Visip650 F.3d 423, 434 (4th CR0O11).

Underthe McDonnell-Douglasframework, in order for Plaintiff to succeed in a Title VII

discriminatory termination case, Plaintiff mdisst establish a prima facie case by offering proof
that 1) she was a member of a protected cBsshe was performing her job in a satisfactory
manner; 3) she was subjected to an adverseogmpht action; and 4) the alleged adverse action
occurred under circumstances thaise a reasonable inferenmfeunlawful discrimination. _See

McDonnell Douglas v. Greed11 U.S. 792 (1973). Once Plafhhas established a prima facie

case of disparate treatment, Defendant has thebuwidproduction as to articulating a legitimate
non-discriminatory reason for the termination. dti802.

If Defendant produces such a reason, the bursldfts back to Plaintiff to present
evidence from which a reasonable juror could find that the proffered reason was a pretext for

discrimination._Burgess v. BowemNo. 10-2081, 2012 WL 517190, ¥4 (4th Cir. Feb. 17,

2012). Itis at this stage thataintiff's burden mergesith the ultimate buten of persuading the

court that she has be#éme victim of intentbnal discrimination._Se&exas Dep’t of Community




Affairs v. Burdine 450 U.S. 248, 256 (1981). If Plaintdbn demonstrate that the legitimate

reasons offered by Defendant were not its tessons, but were a pretext for discrimination,
summary judgment is not appropriate. Séeat 253. In demonstrating that Defendant’s
articulated reason is a false reasPlaintiff cannot simply subgtite her business judgment for

that of Defendant._SebBminez v. Mary Washington Collegg7 F.3d 369, 383 (4th Cir. 1995).

A prima facie case of discrimination, combined with evidence from which a jury could conclude
that an employer's proffered jifcation was false, @uld support an infereee of discrimination

sufficient to defeat summary judgment. F&seves v. Sanderson Plumbing Products B®0

U.S. 133, 147-48 (2000)
Analysis

The Magistrate Judge’s Findings

The Magistrate Judge found that Plaintiff established a prima dase for race and age
discrimination. The Magistrate Judge found thafendant sufficiently articulated a legitimate
non-discriminatory reason for nbiring Plaintiff — Plantiff's dissatisfaction with how much she
would be paid in the position. The Magistraludge found that Plaintiff had not produced
sufficient evidence to show that the reasproffered by Defendantvas a pretext for
discriminatory intent. The Magistrate Judge ndteat Plaintiff's versio of the facts, including
how she reacted to the news that the t&dssposition had a lower Isay, is significantly
different from Defendant’s version of the factSonetheless, the fact that Plaintiff admitted in
her deposition that she had expressed to ®athplisappointment with the lower salary and
suggested to Campbell that he could delay hitmg employees in order to maintain Plaintiff's
salary level, supports Defendanéigiculated reason for not hirirtger. Further, the Magistrate

Judge noted that Plaintiff could not sufficilgn rebut Defendant’s articulated reason by



substituting her business judgment for Defernida business judgment. Accordingly, the
Magistrate Judge found that Plaintiff haok sufficiently demonstrated pretext.

Next, the Magistrate Judge found that R#iis contract claims fail because the
necessary elements of a contract are not metifsgally offer, acceptance, mutual assent, and
consideration. The Magistea Judge noted that althougBlaintiff alleged Campbell’s
communications to her constituted an offertfug position, Campbell had no actual or apparent
authority to make any agreement with Pldintiontrary to Defendaid at-will employment
policy. Furthermore, the Magistrate Judge fourad there was no mutual assent as to the hourly
rate or duration of the alleged employment cacttrand that Plaintiff ner indicated that she
would accept a specific offer thatis actually made to her.

Lastly, the Magistrate Judge found that Rii#fis negligent supervision claim failed.
The Magistrate Judge noted that a claim for negligupervision requires Plaintiff to show that
Defendant knew or had reasorkiwow that one of its employees was acting outside the scope of
his authority and need to be controlled. The Magistratedge noted that ¢hrecord reflected
only that Campbell discussed Plaintiff’'s demarids higher pay with his supervisors, who
rejected the idea. Accordinglthe Magistrate Judge found that Plaintiff's claim failed because
she presented no evidence thatdddant had knowledge of tipgomises Campbell was making
to Plaintiff, until after the posiins were already fulfilled.

Plaintiff’s Objections

Plaintiff objects to the Magistra Judge’s finding that she $aot sufficiently shown that
Defendant’s articulated reasonrfomot hiring her was pretextual Plaintiff catends that
Defendant’s articulated reason iaése reason. Plaintiff statesattshe never refused to accept a

position as a telesales support spkést and that she did not affinatively state that she would



not accept the salary that was being offered. FyrBlaintiff alleges that she only attempted to
negotiate a higher salagfter Campbell had suggested sbenter the offer of $16.00 per hour
with a higher amount. Furthermoflaintiff states that she wasnsistently a top performer in
her department and had been revered by Camploedief. Plaintiff alleges that it not plausible
that Campbell, who held Plaintiff in such higggard, would have made an adverse employment
decision based upon one alleged instance where Defeddams Plaintiff reacted poorly to the
offered salary. Furthermore, Plaintiff allegeattit is not plausible &t Defendant and Campbell
would fault Plaintiff for attempting to negotiagebetter salary when she had been advised by
Campbell to do so. Lastly, Plaintiff argues thatight of the evidence above and the fact that
one of the individuals hired for the telesaf@sition was a younger white woman, who had less
experience than Plaintiff had, actdinder could conclude that Bendant’s articulated reason for
not hiring Plaintiff was a pretéxor discriminatory intent.

Plaintiff's objection is without merit. Téh court agrees with ¢hMagistrate Judge’s
finding that Plaintiff cannot provpretext by substituting her own business judgment for that of
Defendant’'s. While Campbell dliencourage Plaintiff to cowsnt an offer of $16.00 per hour
with $16.50, Plaintiff's initial response was rtbiat she would heed his suggestion. Rather, it
was that she would be disappointed if Campbellld not provide her with her current salary,
which was approximately $17.00 per hour. Furtherm@iantiff suggested to Defendant that he
could delay the hiring of two employees, whiwould provide extra funding to compensate
Plaintiff at her desired salary-urthermore, in 2004 and 2006 aktiff had expressed that she
was unhappy with the percentage raises she é@@vied. Regardless of the fact that Plaintiff
never affirmatively stated she would be illing to accept a salary less than $17.00 per hour,

there is ample evidence in the record to support Defendant’s feeling that Plaintiff would be



dissatisfied with $14.50 per hour and difficult to mgeas a result. Furthermore, a finding that
Defendant’s articulated reason was a pretext foridiggatory intent is undercut by the fact that
Plaintiff was offered thepportunity to transfer to the Chaiti® office with the same position and
pay, and declined the offer. Accordingly, Pldintias not demonstrated that there is a genuine
issue of material fact as to whether Defent's articulated reason was a pretext for
discrimination.

Second, Plaintiff objects to the Magistratelde’s finding that she failed to establish a
valid claim for breach of contract or breaoh contract accompanied by a fraudulent act.
Plaintiff contends that Campbell's promiselfifled the three requirements of a unilateral
contract, including: the existence of a specifiegfcommunication of the offer to the employee,
and performance of job dutiesneliance on the offer. Plaintifontends that Campbell provided
her with an offer of a lateral salary transfeoithe new position; he communicated that offer to
her with no indication he did not have the authatynake the offer, and that Plaintiff relied on
Campbell’s promise to her detriment by abandoning her outside job search.

Plaintiff's objection is withoutmerit. “The necessary elemermtsa contract are an offer,

acceptance and valuable consideration.” $é&mtation A.D., LLC v. Gerald Builders of

Conway, Inc. 687 S.E.2d 714, 718 (S.C. Ct. App. 2009). “ldesrfor a contract to be valid and
enforceable, the parties must have a meeting ahthds as to all essential and material terms of

the agreement.” _SeBPavis v. Greenwood School District 5620 S.E.2d 65, 67 (2005).

Employment for an indefinite period of timeteyminable at-will for any reason and at any time.

White v. Roche Biomedical Labs, In®B07 F. Supp. 1212, 1215 (D.S.C. 1992). Indefinite

statements of steady employment are insufficienbtustitute an offer foa definite time period



that alters at-will employment status. J#&escott v. Farmers Tele. Co-0pl6 S.E.2d 923 (S.C.

1999).

The court agrees with the Matjiate Judge’s finding thatdhtiff has not shown that she
was made an offer; that she accepted the offethairthere was mutual assent as required by
South Carolina law. Plaintiff maintained at-will employment status with Defendant.
Campbell’'s promise of continued employmetitt not clearly specify a salary amount or
duration, as Plaintiff's own deposition testimonyeals. Plaintiff admitted that after Campbell
told her that he could only secure $16.00 lpaur for the new position, she had asked Campbell
to see what he could do aboetaring her currergalary level. Plaintifindicated that she did
not know whether or not he investigated furtberwhat response he may have received from
human resources. Accordingly, any promise made by Campbell as to future employment did not
contain sufficiently specific terms to qualify @ offer that could lger Plaintiff's at-will
employment status. Furthermoeecontract requires mutual assant there is no evidence that
Plaintiff and Campbell had ever reached a pwihere Plaintiff had agreed to accept a specific
salary level offered by Defendant. Accordinglye ttourt finds that Plaintiff has no valid breach
of contract claims.

Lastly, Plaintiff objects to # Magistrate Judge’s finding thBtaintiff failed to establish
a negligent supervision claim. Plaintiff allegéhat several withess statements from former
employees establish that Campbell made promisBsatatiff with regard to being placed within
his Telesales team. Plaintiff contendsatttDefendant also kme Campbell was making
employment promises to Plaintiff simply byetliact that Campbell is employed by Defendant
and was given the express authority to interview and hire employees in order to fill vacant

positions in the Telesales Department. Plaiatifitends that Defendant took no steps to prevent

10



or control Campbell from making promises of eayphent to Plaintiff. Furthermore, Plaintiff

states that Campbell was instructed by his supervisor to offer the Telesales position to Plaintiff at
the same rate of pay that another employeg @ftered and that Campbell did not follow the
instruction.

Plaintiff's objection is without merit. kber South Carolina law, an employer may be
liable for negligent supervision of its employee when the employee intentionally harms another
if: 1) the employee is upon the premises @& Defendant; 2) the engyer knows or has reason
to know that he [the employer] has the apilib control his emploge and 3) the employer
knows or should know of the necessity and oppatguioir exercising such control. _Degenhart

v. Knights of Columbus420 S.E.2d 495, 496 (S.C. 1992).

The court agrees with the Magistrate Juddding that Plaintiff sets forth no evidence
that Defendant knew or should have known that theeded to control and prevent Defendant
from making promises of employmieto Plaintiff. There is nevidence that Defendant knew or
was informed that Campbell was making promiséemployment to Plaintiff until Plaintiff
spoke with Defendant on May 29, 2008, sevewaleks after Plaintiff's employment with
Defendant had terminated. Furthermore, Ddéat's employees, inalling Plaintiff, sign a
document indicating that they are aware thdy aertain employees, not including Campbell,
have the ability to enter intan employment contract with thethat would alter their at-will
status. Thus, Defendant had no reason to knatvRhaintiff was entering into such an alleged
contract with Campbell. Plaiiff's argument that severalon-managerial employees overhead
Campbell’'s promise does not demonstrate fhatendant knew or should have known that
Campbell made such a promise. Furthermoraniff has set forth no evidence that Campbell

intended to harm Plaintiff. Plaintiff admithat she had no reason to doubt that Campbell

11



initially believed he could obtaia lateral salary transfer for heEurthermore, Plaintiff does not
allege that Campbell was lying to her regardirg dpinion that he could obtain a lateral salary
transfer. Accordingly, there is no evidencetle record to demonstrate intentional harm by
Campbell, so as to justify a negligent supervision claim.
Conclusion
After a thorough review of the Report aRécommendation, the &htiff's objections,

Defendant’s reply to the objectignihe record in its entiretynd the applicable law, the court
adopts the Magistrate Judge’s Report and Regendation and incorporates it herein by

reference. Accordingly, Defendant’s tiam for summary judgment is granted.

IT ISSO ORDERED.

s/ Margaret B. Seymour
Margaret B. Seymour
ChiefUnited StateDistrict Judge

March 30, 2012
Columbia, South Carolina
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