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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Gail M. Hutto, Debra J. Andrews, Elizabeth )
W. Hodge, Margaret B. Lineberger, Lynn )

R. Rogers, Nancy G. Sullivan, Jane P. )
Terwilliger, Julian W. Walls, and all others )

similarly situated, )

Plaintiffs, Civil Action No.: 4:10-cv-02018-JMC

V. ORDER AND OPINION

N N N N N

The South Carolina Retirement System, the )
Police Officers Retirement System, the )
South Carolina Retirement Systems Group )
Trust, Mark SanfordiGovernor of South )
Carolina, in his official capacity a officio )
Chairman of the South Carolina Budget and )
Control Board, Richard Eckstrom, Comptroller )

General of the State of South Carolina, in )
his official capacity as aex officiomember )
of the South Carolina Budget and Control )
Board, Hugh K. Leatherman, Chairman of )
the South Carolina House of Representatives )
Ways and Means Committee, in his official )
capacity as apex officiomember of the South )
Carolina Budget and Control Board, Daniel )
T. Cooper, Chairman of the South Carolina )
Ways and Means Committee, in his official )
capacity as Executive Director of the South )
Carolina Budget and Control Board, and )
Peggy G. Boykin, in her official capacity as )
Director of the Retirement Division of the )
South Carolina Budget and Control Board, )
)
Defendants. )
)
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Plaintiffs are retired menass of a pension trust ptaadministered by the South Carolina
Retirement Systems (“Retirement Systems”) who were rehired on or after July 1, 2005, by
employers participating in the Retirement Systenfdaintiffs bring this action, on behalf of
themselves and others similarly situated, lemgling the constitutionality of South Carolina’s
State Retirement Systems Rrestion and Investment Reform Act (“Act 153”). They
specifically allege Act 153 violas their constitutional rightsnder the Fifth and Fourteenth
Amendments to the United States Constitutiomdgyuiring them to contribute to the Retirement
Systems upon their rehiring withbproviding them with any alitional benefits or service
credit. Currently before the court is Defenga@upplemental Motion to Dismiss [Dkt. No. 32]
under Federal Rules of Civil Procedure 12(b)(B), and (6). Defendants contend in their
motion that, among other things, Plaintiffs’ actisnbarred in federal court by the doctrine of
sovereign immunity. For the reasons set fodlow, the court grants Defendants’ motion.

FACTUAL AND PROCEDUR AL BACKGROUND

Prior to July 1, 2005, all South Carolina Statepkayees were eligible to retire, collect
their pension benefits, and later return to wéok the State. After returning to work, the
employees would be paid a salary and continuedeive pension benefiteom their retirement.
These “working retirees” were not required timtribute any further to the Retirement Systems

upon their return to work. However, the General Assembly enacted Act 153, which became

! The pension trust plans at issue in thisecase (1) the South Carolina Retirement System
(“SCRS”), which provides retirement benefits employees of the &e and its political
subdivisions; and (2) the South Carolina Pol@#icers Retirement System (“PORS”), which
provides retirement benefits to police officeiSeeS.C. Code Ann. 88 9-1-20, 9-11-20 (Supp.
2010). The SCRS and the PORS along with roffension trusts are managed by the South
Carolina Retirement Systems.

2 Prior to the Act 153 amendments, South Carolinmald withhold the normal pension benefits
due to participants in the Teacher and ptoyee Retention Incentive Program (“TERI”);
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effective on July 1, 2005, amendisgveral statutes relating taetbperation of the SCRS and the
PORS. The relevant statui@$ected by Act 153 require:

A retired member [to] pay to the [retiremestjstem the employee contribution as if the

member were an active contributing membearifemployer particgting in the system

employs the retired member. The retire@mber does not ac&uadditional service

credit in the system by reasontb& contributions required . . . .

S.C. Code Ann. §8§ 9-1-1790), 9-11-90(4)(c) (2012).

This change in the law spawned two lawsintghe South Carolina state courts. The
first, Layman v. State of South Caroljr268 S.C. 631, 630 S.E.2d 265 (2006), involved retired
State employees who had returned to wiankthe State prior to July 1, 2005. Edcaiyman
plaintiff participated either in the TERI treement program, the SCRS, or the PORS. The
Laymanplaintiffs alleged Act 153 wafacially invalid fa violating the Takings and Due Process
Clauses of the South Carolina and United St@esstitutions. They also alleged Act 153 was
invalid as applied to them because the amentbnewnstituted a breach of the terms of their
employment contracts formed when they reddrno work under the old version of the laws
governing the Retirement Systems. Thayman plaintiffs therefore requested that South
Carolina be estopped from applying Act 153 te tilaintiffs who had relied on the previous
versions of the laws.

The Supreme Court of South Carolina held Act 153 unconstitutional only as applied to

the retirees who participated ihe TERI retirement programd. at 642, 630 S.E.2d at 271. In

doing so, it ruled that the South Carolina GaheéAssembly created a binding employment

however, it would either pay theaecrued benefits as a lump sunral the benefits over into a
qualifying retirement fund.Layman 368 S.C. at 635, 630 S.E.2d at 267. For all other State
retirement programs, the working retiree wasneguired to make furtherontributions into the
system but was also limited to making more than $50,000 per year in saldd;.

® Plaintiffs specifically challenge these two statutes in the present action.
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contract through the old version of the TERhtute; therefore, the Act 153 amendments
breached that contract by retroactively changhmg terms of employmenb require a retiree
participating in the TERI program to pay #&duhal sums into the Retirement Systenls. at
268-71. The South Carolina Supreme Court adtatig held that working retirees under the
SCRS and the PORS had no such similar regchtcreated by the tieement statutes. Id.
However, because some working retirees rhaye had written contracts that specifically
promised that they would not have to makeHertcontributions to the Retirement Systems, the
breach of contract issue was remanded for specific factual determinalibrag. 271-72. The
LaymanCourt declined to addressetifiacial challenges to Act 15But it did recognize that the
Act 153 amendments to the retirement statutestinue[] to be valid andll those participants
joining after July 1, 2005, are subject to the entirety of the requirements outlining the new
[working retiree programs]. It ifully within the power of thdegislature to make changes to
laws that impact future participants . . .Id. at 272.

On remand, the action continued under the cagtlmens v. State of South Caroljrg92
S.C. 340, 709 S.E.2d 54 (2011pdaonly involved working retirees in the SCRS and the PORS
who were rehired before July 1, 2005. There,$louth Carolina Supreme Court held that there
was no contract between the SCRS or th&8@nd the working retiree plaintifféd. at 58-60.
It found this in part because, even if theres\eacontract formed, the Retirement Systems did not
have the authority to enter into such a contrastcordingly, any contract that may have been
formed was found to be invalidd. at 60-61.

The AhrensCourt further held that South Carolinauld not be espped from requiring
the plaintiffs to contribute to the SCRS or the PORS, despite the plaintiffs having peidreid

the effective date of the Act 153 amendmerits. at 60-64. In making this determination, the



South Carolina Supreme Court observed thatvorking retiree did not incur a substantial
economic burden from the additional contributionghe Court calculated the lifetime pension
benefits received by two filerent State employeedd. at 62. One, Employee A, was a working
retiree who did not accrue anyditibnal service credit once heturned to work but who did
receive his full pension benefits from his an@ retirement whilevorking his new job.ld. The
other, Employee B, was an employee who accasadice credit until Employee A retired for a
second time.ld. The Court concluded it would takelaast twenty-five (25) years for Employee
B to receive a higher lifetime benefit than Eoyde A, despite accruing more service creltit.

at 62-63.

Again, the South Carolina Supreme Court ditl ciscuss the constitutional issues, but it
did affirm the lower court’'s grant of sumnyajudgment denying reliebn the takings and due
process claimsld. at 63 (“Accordingly, we conclude ah summary judgment was proper as to
the constitutional issuesisad by” the plaintiffs.)see alsoAhrens v. South CarolindNo. 05-
CP-40-2785 (S.C. Ct. C.P. 15th Jud. Cir. Sep2089) (amending its order because “Defendants
argued that the existing Orders on the merits ritl expressly rule on the theories of relief
pleaded by Plaintiffs other than breach of casitrand estoppel. The Court agrees with the
Defendants’ position as to [thekiags and due process] claimsda therefore, denies relief to
Plaintiffs on all theoriesther than estoppel.”).

Despite the unfavorable rulings imymanand Ahrenswith respect to the constitutional
claims, Plaintiffs pursued this federal lawsuitking substantially similar claims. To contrast
this action with the state couactions, the court notes that thaymanand Ahrensplaintiffs
retired prior to Act 153’s enactment and were nonetheless required &agidgnal money into

the Retirement Systems without accruing additional service credit. Here, Plaintiffs are



employees who retired afterlyul, 2005, the effective dataf the Act 153 amendments, and
therefore should have known ththe South Carolina retiremenila mandated the controverted
payment for those who chosertdurn to work for the Stafe.

In the instant case, Plaintiffs assert that they have suffered a’takid@n infringement
of their due process rights inolation of the Fifth and Fourteentimendments. They assert that
the differences in the date they retired as opposed thaymmanand Ahrensplaintiffs raise

different constitutional issues thakre not decided at the statauct level. [Dkt. No. 33, at 10;

* Since the advent of thisase, and even after thaymanand Ahrensdecisions, the
General Assembly has made further change#héoSCRS and the PORS statutes that more
clearly evidence its motivation in requiring wor§ retirees to continue to pay into the
Retirement Systems. Under the current versibAct 153 and S.C. Code Ann. § 9-1-1790(A),
working retirees like Plaintiffsnay receive their full retiremebenefits while working their new
jobs. However, on June 26, 2012, the Southolta General Assembly amended Subsection
(A) so that, starting January 2, 2013, working est# receive their full retirement benefits only
until they earn up to $10,000 in one calendaryeAct of June 26, 2012, 2012 S.C. Acts 278,
Sec. 14.A (amending S.C. Code Ann. § 97B0(A) (2012)). Once they earn $10,000, their
retirement allowance is discontinued tbe remainder of that calendar ye&d.

In enacting these additional changes td A83, the South Carolina General Assembly
found that the financial stability and long-temability of the Retirement Systems are being
threatened by the funding ratio of the pensionglarhich has eroded over the past ten years and
is now in the lowest third of state-dedid benefit plans in the United Statdd. at Sec. 1(B).

The General Assembly stated that system stalalitg certainty of benig$ to participants are
“paramount,” and all partsetherefore must shareetloosts of assuring tilsystems’ sustainability

over the long term.ld. Additionally, it found that “addsesing the threats to the long-term
sustainability of the system requires shasadrifice by employers, employees, and system
retirees. Thus, employers and employees must pay more to fund the system, and system retirees
must understand that future prospective Eenadjustments and ber post-retirement
prospective benefit adjustmis are not inevitable.”Id. at Sec. 1(C). Finally, the General
Assembly stated that the recent changes were “intended tdy s#tis principle of
intergenerational equity, that is, pension costs should be allocated among employees, employers
and taxpayers on an equitablesisgaover time and not perpetually pushed into the future or
immediately imposed on current taxpayerkl” at Sec. 1(D).

® Plaintiffs argue that the taking is a resofitSouth Carolina deducting 6.5% of their wages to
fund the Retirement Systems alldfewithout giving Plaintiffs aything in exchange for their
contribution.



Dkt. No. 16, at 7]. Plaintiffs seek declaratory and injunctiefreequesting this court to (1)
determine that the statutes in question are unconstitutional; (2) order Defendants to provide an
accounting of all contributions made by Plaintiffs to the Retirement Systems since July 1, 2005;
(3) require Defendants to return the money nesti and (4) prohibit Ciendants from enforcing
the statutes in the future. Plaintiffs additionagek attorney’s fees and costs associated with the
litigation.®

In their initial Motion to Dismiss [Dkt. N. 11], Defendants contended the court should
abstain from hearing the actiorDefendants further argued thidwe court should exercise its
discretion to decline to hedne action under the Declaratorydgiment Act. Defendants also
asserted various grounds for dismissal, udoslg Eleventh Amendent sovereign immunity,
failure to exhaust administrative remediess jedicata, collateral &sppel, laches, improper
venue, and failure to state a clainonpwvhich relief could be granted.

After review of the parties’ submissionsn Defendants’ initial motion, the court
requested additional informatigbkt. No. 30] regarding theosereign immunity argument and
the impact ofAhrenson the present actidnIn response to the cowsttequest, Defendants filed
their Supplemental Motion to Biniss [Dkt. No. 32]. Platiifs filed a response to the
supplemental motion [Dkt. No. 33]. The cobtld a hearing on this matter on September 5,

2012.

® Although Plaintiffs presentedrguments to the court durindpe hearing on this motion
concerning potential violationsf the Internal Revenue Code by Defendants, the Complaint
contains no cause of action asisg a claim for the violation othe Internal Revenue Code.
Accordingly, the court only addresses thesemuof action asserted in the Complaint.

" Ahrenswas pending in the state counthen the initial Motion tdismiss was filed. However,

it was decided prior to the court’s considenataf the present motion, and the court requested
the additional briefing in order to understand awssider the impact of the South Carolina
Supreme Court’s decision on the issues raised here.

7



LEGAL STANDARD

“Eleventh Amendment immunity has attribatof both subject-matter jurisdiction and
personal jurisdiction.”Constantine v. Rectors & &fiors of George Mason Unjwy11 F.3d 474,
480 (4th Cir. 2005). ltis like subject matter jurigaohin in that it may be raised at any time, but
resembles personal jurisdiction in that it may be waived by the stdte.As a result “the
Eleventh Amendment grants the State a legalgoow assert a sovereign immunity defense
should it choose to do so.ld. at 481 (citingWis. Dep't of Corr. v. Schacti24 U.S. 381, 389
(1998) anddaho v. Coeur d'Alene Tribe of Idais1 U.S. 261, 267 (1997) (“The Amendment,
in other words, enacts a sovereign immunity freuit, rather than a non-waivable limit on the
Federal Judiciary's subjematter jurisdiction.”)).

"Although subject matter jurisdiction and sovereign immunity do not coincide perfectly,
there is a recent trend among thstict courts within the Fourt@ircuit to consider sovereign
immunity under Rule 12(b)(1).Trantham v. Henry Cnty. Sheriff's Offige10-cv-00058, 2011
WL 863498 (W.D. Va. Mar. 10, 2014ff'd, 435 F. App'x 230 (4th Cir. 2011). Therefore, the
court will consider this motion pursuant to Rule 12(b)(1).

A motion to dismiss under Federal Rule@il Procedure 12(b)(1) examines whether
the court lacks subject-matter jurisdiction. n@eally, the burden of proving subject-matter
jurisdiction is on the plaintiff, the party asserting jurisdicti®ee Richmond, Fredericksburg &
Potomac R.R. v. United State®5 F.2d 765, 768 (4th Cir. 1991 However, where a party
challenges the subject-matter jurisdiction of tbart on the grounds that the party is an arm of
the state entitled to sovereign imnity, the burden of persuasiordiwith the party asserting the

immunity. See Woods v. Rondout Valleyn€eSch. Dist. Bd. of Educ66 F.3d 232, 237 (2d



Cir. 2006) (noting that the majority of federal ciriccourts are in agreeant with this allocation
of the burden of proof on ¢hissue of sovereign immunity).

In evaluating a defendant's challenge to subjeatter jurisdiction, the court is to “regard
the pleadings’ allegations as mere evidence omsthee, and may consider evidence outside the
pleadings without converting the prodegy to one for summary judgmentRichmond,
Fredericksburg & Potomac R.R45 F.2d at 768. The court should grant the motion “only if the
material jurisdictional facts aneot in dispute and the moving part entitled to prevail as a
matter of law.” Evans v. B.F. Perkins Gadl66 F.3d 642, 647 (4th Cir. 1999) (internal quotation
marks and citations omitted).

DISCUSSION
Eleventh Amendment Immunity

The Eleventh Amendment provides: “The judlgoower of the United States shall not be
construed to extend to any suit in law or eggudommenced or prosecuted against one of the
United States by citizens of anothstate, or by citizens or subjeaf any foreign state.” U.S.
Const. amend. XI. Though not explicitly statedhe language of the amendment, courts have
long held that this guarantee also protects & $tatn federal suits brought by its own citizens,
not only from suits by citizens of other staté$ans. v. Louisianal34 U.S. 1 (1890Port Auth.
Trans—Hudson Corp. v. Feened95 U.S. 299, 304 (1990). “The ultimate guarantee of the
Eleventh Amendment is that non-consenting Statag not be sued by private individuals in
federal court.” Bd. of Trustees of Univ. of Ala. v. GarréiB1 U.S. 356, 363 (2001). Sovereign
immunity under the Eleventh Amendment “is concerned not only with the States' ability to
withstand suit, but with their privilege ntd be sued” in the first instanceAlabama v. North

Carolina, 130 U.S. 2295, 2319-20 (2010) (quotiagR. Aqueduct and Sewer Auth. v. Metcalf &



Eddy, Inc.,506 U.S. 139, 147, n. 5 (1993)). Accogly, once the defendant raises the
jurisdictional issue of immunity, the court must resolve this threshold matter prior to addressing
the merits of the plaintiff's claimsSee Steele Co. v. Citizens for a Better Er&23 U.S. 83, 94-

95 (1998) (extensively discusg the importance of establisiyi proper jurisdiction before
considering the merits of a claim).

The phrase “against one of the United States’lbag been interpreted to include certain
state agents and state instrumbtntés such that these may also be immune from suit in federal
court. Regents of the Univ. of Cal. v. Ddgl9 U.S. 425, 429 (1997). However, courts must
draw a line between state-creawdities that are truly arms of the state, which are immune from
suit, and independent political subdivisions sasttounties, municipaborporations, and school
boards, which typically cannotake shelter underntea the state’s Eleventh Amendment
immunity. See Mt. Healthy City Sch. Dist. Bd. of Educ. v. Dai28, U.S. 274280 (1977). As
a general rule, “[tihe more an entity's indeperaderesembles that of a political subdivision, the
less likely the entity isn arm of a state.’Pub. Sch. Ret. Sys. of Mo.State St. Bank & Trust
Co, 640 F.3d 821, 827 (8th Cir. 201di}ing Mt. Healthy,429 U.S. at 280 (“counties and similar
municipal corporations” aneot arms of states).

The ultimate question for the purposes of the Eleventh Amendment immunity is whether
the state is a real, substantial party in interénnhurst State Sch. and Hosp. v. Halderman
465 U.S. 89, 101 (1984). Therefore, when an instntality or agent of the state, named as a
defendant in a case, seeks to take advantagieeoftate’'s Eleventh Amendment immunity, it
becomes necessary to examine the relationship between the state and the entity being sued to

determine whether it should be calesed an arm of the stat®oe 519 U.S. at 429.
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The United States Court of Appeals for Faurth Circuit has articulated a non-exclusive
list of four factors to be consded when determining whether oot a state-created entity is an
arm of the state, and thus protecfeadm suit by the Eleventh AmendmentS.C. Dept. of
Disabilities and Special Needs v. Hoover Univ. 1885 F.3d 300, 303 (4th Cir. 2008).

These factors are:

(1) whether any judgment agairike entity as defendanill be paid by the State

or whether any recovery by the entity @aintiff will inure to the benefit of the

State® (2) the degree of autonomy exercised by the entity, including such

circumstances as who appoints the entititectors or officers, who funds the

entity, and whether the State retains a \@ter the entity's actions; (3) whether

the entity is involved withState concerns as distinfrom non-state concerns,

including local concerns; and (4) how theignis treated under state law, such as

whether the entity's relationship with t¢ate is sufficiently close to make the

entity an arm of the State.

Id. (internal citations and alterations omittedee alsdJ.S. ex rel. Oberg v. Ky. Higher Educ.
Student Loan Corp681 F.3d 575, 580 (4th Cir. 201®)d. Stadium Auth. v. Ellerbe Becket Inc.
407 F.3d 255, 260 (4th Cir. 20093am Ditta v. Md. Nat'| Capital Park & Planning Comm’n
822 F.2d 456 (4th Cir. 1987). “These factors emdeto draw the line between ‘a State-created
entity functioning independently of the State frarState-created entityrictioning as an arm of
the State or its alter ego.Oberg, 681 F.3d at 58@quoting Hoover 535 F.3d at 303). The

district court must explicitly perform thianalysis before making a ruling on an Eleventh

Amendment immunity defensed. at 581 (vacating a district court’s motions to dismiss because

8 Traditionally, the “state treasgr factor has been viewed ake most important, if not the
determinative factor.See Cash v. Granville Cnty. Bd. of Equ#42 F.3d 219, 223 (4th Cir.
2001) (citing agreement among “the vast majorityCotuits” that “the Sta Treasury factor is

the most important factor to be considerefififernal citations omitted). The Court of Appeals
for the Fourth Circuit has acknowledged thhé first factor may no longer outweigh the
remaining factors.Oberg 681 F.3d at 580 n.3 (citinged. Mar. Comm’n v. S.C. Ports Auth.
535 U.S. 743, 765 (2002) The preeminent purpose of state sovereign immunity is to accord
States the dignity that is consistenthatheir status asovereign entities)”
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the court failed to perform the arm-of-the-statealysis and remanding the case for application
of this analysis?.

A. Effect on the State Treasury

The Supreme Court of the United States hatedt “whether a moygudgment against a
state instrumentality or official would be enfeable against the State is of considerable
importance to any evaluation ofetlelationship between the Stated the entity or individual
being sued.”Doe 519 U.S. at 430. “A finding that thea® treasury will not be affected by a
judgment against the governmental entityghie against finding the entity immuneCash 242
F.3d at 224. Alternatively, “when the agency is sasttured that . . . a judgment must expend
itself against state treasurjesommon sense and the rationalethe Eleventh Amendment
require that sovereign immunity attach to the agendg.”(quotingHess v. Port Auth. Trans-
Hudson Corp.513 U.S. 30, 39 (1994)Further, the proper inquiry iwhether the state treasury
is potentiallyliable for the judgment and not whethee ttate treasury will actually have to pay
the judgment in a phcular case.SeeDoe, 519 U.S. at 431 (“[W]ithrespect to the underlying
Eleventh Amendment question, it is the entity'septial legal liability, rather than its ability or
inability to require a third party to reimburseat, to discharge the liability in the first instance,
that is relevant.”); see alsaviartin v. Clemson Uniy.654 F. Supp. 2d 410, 426 (D.S.C. 2009)
(“[Immunity turns on whether thstate treasury — consisting of atever funds comprise it — is
potentially liable, or would otherwise megatively impacted by a judgment.” (citifRistow v.

S.C. Ports Auth58 F.3d 1051, 1054-55 (4th Cir.1995)).

° Plaintiffs encourage the court to allow disery regarding whether the Retirement Systems
constitute an arm of the State. The need faehgiliscovery is at the stiretion of the district

court. Oberg 681 F.3d at 580, n. 4. Uporview of the statutory schee, the related portions of

the South Carolina Constitution, and the relevant ¢aws, the court finds that there is sufficient
material evidence currently before the court to determine whether or not Retirement Systems is
an arm of the State andgtiefore, finds no need for discovery on this issue.
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A close examination of the statutory schetim&t creates and regudst South Carolina’s
Retirement Systems as well as related portainttie South Carolina Constitution suggests that
the State treasury may be impacted by a judgrf@nPlaintiffs in thiscase. Of particular
relevance is how the State finances the Betant Systems and the implications the funding
scheme has on whether a judgment againgytbtem would impact the State treasupgeState
St. Bank & Trust640 F.3d at 830.

Title Nine of the South Carolina Code ofvis sets out the statutory scheme governing
the Retirement Systems of which the SCRS ardPORS are a part. &lsystem is primarily
funded by contributions from employers amahployees. S.C. Code Ann. 88 9-1-1020 (Supp.
2010), 9-1-1050 (Supp. 2010), 9-11-210 (Supp. 209)1-220 (1986). However, the State
Constitution requires the South Carolina Gend&sdembly to “annually appropriate funds and
prescribe member contributions for any state-atgel retirement systemhich will insure the
availability of funds to meet all normal and accrued liability of the system on a sound actuarial
basis as determined by the govegibody of the system.” S.C. CanArt. X, 8 16. Further, the
“[a]ssets and funds established, created amduary for the purpose of paying obligations to
members of the several retirement systems efState and politicalubdivisions shall not be
diverted or used for any other purposéd’; see also Wehle v. S.C. Ret. S383 S.C. 394, 398,
611 S.E.2d 240, 242-43 (2005) (interpreting S.On<E. Art. X, 8 16 as giving the South
Carolina Budget and Control Board “broad powerpritect the fiscal integrity of the retirement
funds” and further noting that “should the Boatetermine that any retirement system is not
funded on a sound actuarial basis, the Gengsaembly must provide funding necessary to
restore the fiscal integrity of the Syst§m Thus, though fundamentally a member-funded

system, the State is requiredagopropriate funds to protect tfiscal integrity of the system.
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The Retirement Systems also receives fundscty from the State when South Carolina,
as an employer, makes its annual appropriati&@. Code Ann. 8§ 9-10(14) (Supp. 2010); S.C.
Code Ann. 8 9-1-1350 (Supp. 201@eeHadley v. N. Arkansas Cnty. Technical Col6 F.3d
1437, 1439-41 (8th Cir. 1996) (finding that a stasgpropriations for part of an entity's annual
budget suggested the entity veasarm of the state).

Here, a judgment against the Retirement &wst has the potential to impact the State
treasury. In the event that award of a monetary judgmewbould create a shortfall in the
Retirement Systems’ funds, the State may havadke up the difference in accordance with its
constitutional duty to ensuriée availability offunds in the system to meet liabilitigs. It is
possible that the State would account for arfjcddy making additional appropriations to the
Retirement Systems, in which case the State treasould be directly impacted. Alternatively,
the General Assembly could require members toemse their contribuths to the system to
make up any shortfall. In this instance, that&of South Carolina, @& employer would have

to increase its annual appropriatiddere again, a monetary judgmeotuld impact the treasury.

19 plaintiffs rely onFitchik v. New Jersey Transit Rail Operations, Jr&73 F.2d 655, 661 (3d
Cir. 1989), for the proposition that an entity is eatitled to immunityas an arm of the state
where there is only an ancillary effeazh the state treasury. However, fhgchik court only
determined that sovereign immunity was maggered by the mere fact that the statight
appropriate funds or make othasluntary payments to address stfalls caused by judgments
against the Transit Rail Operations.mfhasis added). The circumstances Fitchik are
distinguishable from the instant case becausehSoatolina actually has a constitutional duty to
appropriate funds to address shortfalls ia Retirement Systems. Moreover, the autonomy
factor and state law trement as addressed ktchik weighed against a finding of sovereign
immunity, whereas the opposite is truethis case. Plaintiff also relies upomre Lyons 118
B.R. 634, 636 (1990), a case in whia district court in llinois upheld a bankruptcy court
decision that the Eleventh Amendment did not tha&r turnover of the Debtor's interest in the
State Employees' Retirement System (“SERSThe court determined that the small amount
sought could be paid by the SERShaiiit implicating the state treasurlg. at 44. Additionally,
under the Third Circuit’s version of the arm-of-the-state test,Lylens court found that the
factors related to the entity’s autonomy andtigatment under state law were not compelling.
Id. In this case, these elemestsongly suggest that the Retiremt Systems is an arm of the
State.
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B. The Entity’s Autonomy

The court must also consider whether thérBment Systems functions independently of
the State. In making this deta@nation, the court can look to lothe political independence and
the operational independence of the Retirement Syst&uas, e.g., State St. Bank & Tr=t0
F.3d at 827.

The Retirement Systems appears to lackifsogmt political autonomy. State officials
from the legislative and executive branchesiavelved in the administration and operation of
the Retirement Systems through their paréitigm on the South Carolina Budget and Control
Board. The Retirement Systems’ funds are astéred and operated bye Budget and Control
Board, which is also the trugtef the Retirement System&.C. Code Ann. § 9-1-1310 (Supp.
2010); S.C. Code Ann. 8§ 9-1-210 (1986). The Budge Control Board is “comprised of the
Governor,ex officig who shall be chairman, the State Treasusgrpfficiq the Comptroller
General,ex officig and the chairman of the Senate Finance Commigessfficiq and the
chairman of the Ways and Means Comeatbf the House of Representatives,officia” S.C.
Code Ann. 8§ 1-11-10 (2005). The State Treasuriresustodian of aflinds in the Retirement
Systems. S.C. Code Ann. 8 9-1-1320 (1986)e Btate Treasurer also serves on a seven-
member Retirement System Investment Commingsivhich has the exclusive authority, subject
to State law and Article X, § 16, of the So@@hrolina Constitution, to invest and manage the
assets of the Retirement Systems. S.C. Goue § 9-16-20; § 9-1-1310. The commissioners on
the Retirement System Investment Commissieneaich appointed by #aus high-ranking State
officials, with the exception of the Stateelisurer who sits on thEommission pursuant to
statute. S.C. Code Ann $16-315. The Commission provid@s/estment reports at least

guarterly during the fiscal ye#w the State Budget and Contixard, the Speaker of the House
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of Representatives, the PresidBnd Temporeof the Senate, and othappropriate officials and
entities. S.C. Code Ann. 8§ 9-16-90. The Gahd&ssembly then determines the amount of
money to be paid by the employers and the amount to be deducted from the paychecks of the
members. S.C. Code Ann. § 9-1-1020 and(Si@pp. 2010). There is litldoubt then that the

State, through its top officials, retaingmificant control over th®etirement Systems.

The operation of the Retirement Systemslso highly regulated by a comprehensive
statutory scheme, giving it littkeperational independence. For exdenthe statute describes the
operational functions of the Retirement Syseimcluding the general administration of the
system, S.C. Code Ann. § 9-1-240seq, how membership is determined, S.C. Code Ann. 9-1-
410 et seqg how service credits are calated, S.C. Code Ann. 8§ 9-1-8M1 seq. how
contributions are determined, collecteddaccounted for, S.C. Code Ann. § 9-1-1@1Geg.
how the funds are managed, held, and disbursed, S.C. Code Ann. 8§ 9-4t%8#j0the age of
retirement, the conditions of retirement, inchgliwhen and how retireme benefits are paid,
S.C. Code Ann. § 9-1-15X seq. and how the funds are invested, managed, and reported, S.C.
Code Ann. § 9-16-16t seq. Similar provisiongontrol the PORS. S.C. Code Ann. § 9-11e10
seq.

Other parts of the statutory scheme suggiest the system is more independent. For
example, the assets of the Retirement Systemseald in trust. S.C. Code Ann. § 9-16-20
(Supp. 2010). As a result, the funds are not coreibfemds belonging to the State. S.C. Code
Ann. § 9-1-1310(C) (Supp. 2010). However, theshades of apparent autonomy do not
overcome the general impression that the systarary much an arm of the State.

Plaintiffs make much of thigoint, noting that the relief sougistfrom the fund itself, not

the State treasury. The Retirement Systeroanters that Plaintiffs’ suit seeking both
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reimbursement and attorney’s fees will necessamgeed Plaintiffs’ contribution to the funds,
requiring the State treasury to make up the shortfall.Layman v. State of South Carolina
(“Layman 11"), 376 S.C. 434, 447, 658 S.E.2d 320, 327 (2008), the court found that either the
State or the retirement system could be liableaftorney’s fees. To the extent that there would
be a similar result in this case, the Eleveathendment would be implicated and would bar suit
in federal court! The interplay between the funds segerst in trust and State treasury funds
that may be implicated in the judgment herggasts a lack of independence between the State
and the Retirement Systems that this court’s arth@{state analysis h#isus far established.
Plaintiffs also point to S.C. Code Ann. 8120, establishing that the Retirement Systems
“shall have the power drprivileges of a corporation,” whidPlaintiffs argue conveys the State’s
intent to create an independent entity respondibieits own debts. That view is further
bolstered by S.C. Code An®.9-1-1690, which provides that:
All agreements or contracts with membefghe System pursuant to any of the
provisions of this chapter ath be deemed solely obligations of the Retirement
System and the full faith and credit of this State and of its departments,
institutions and politicalgdivisions and of any othe@mployer is not, and shall
not be pledged or obligated beyond #mounts which may be hereafter annually
appropriated by such employers inethannual appropriations act, county
appropriations acts and otheeriodic appropriations for the purpose of this
chapter.
However, statutory language that estdids a state entity aa body corporate or

corporation does not necessardperate to waive an immiiy defense under the Eleventh

Amendment. SeePatsy v. Bd. of Regents of State of H&7 U.S. 496, 522 (1982) (Powell, J.,

1 Plaintiffs conceded during their oral argumeaisthis motion that, should they prevail, any
attorney’s fees would be pafdom a common fund establishedth the moneys recovered by
Plaintiffs from the Retirement Systems. Plafstfontend that this arrangement would eliminate
any concern that the State could ldd responsible for the payment of attorney’s fees in this
case. However, the court is not persuaded isyatyument because it still ignores the potential
effect on the treasury by any shortfall resulting from the Retirement Systems’ payment of a
judgment in this case.
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dissenting) (noting thafa]lthough the Board of Regents was created as a body corporate with
power ‘to sue and be sued . . ptead and be impleaded in all cousfdaw and equity,’ . . . itis
well established that language such as this doesperate to waive the defense of the Eleventh
Amendment. (citing Fla. Dept. of Health v. Fla. Nursing Home Ass4b60 U.S. 147, 150,
(1981) andPetty v. Tennessee-Missouri Bridge Comm%0 U.S. 275, 276-277 (1959)Fee
also McGinty v. New York251 F.3d 84, 96 (2d Cir. 2001)inding that New York State
Retirement System was shielded by Elevedtimendment immunity notwithstanding its
designation as “a corporati, endowed with the poweasid privileges thanihere to that kind of
entity.”). Moreover, to the extent this sectioelieves the State of the Retirement Systems’
contractual obligations, it does not relieve the State of its constitutional requirement to
appropriate funds to “insure theaahability of funds to meet alhormal and accrued liability of
the system on a sourdtuarial basis."SeeS.C. Const. Art. X, § 16.

C. The Entity’s Treatment Under State Law

Another important consideration is the treaht of the Retirement Systems in South
Carolina statutory and case law. While federalirts must now “consider how an entity is
treated under state law, ‘the queastiof whether an agency is after egoof the state . . . is a
guestion of federal, not state, lawRam Dittaat 458 n. 5 (quotinglake v. Kline612 F.2d 718,
722 (3rd Cir.1979)). As a result, the courtnist bound by state lawecisions, nor do these
decisions determine the ultimate issue of whetheadity is an arm of the state. However, state
court decisions shed some light on how thetgoperates in relation to state law.

The court initially observes th#te statutory scheme assdebed above suggests a close
relationship between the State and the RetirérfSgstems in terms of its administration, its

operation and its State-wide purpose. Initold to the comprehensive statutory scheme
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described above, case law also ssgig that South Carolina courts treat the Retirement Systems
as an arm of the State.

In Layman 1| the South Carolina Supreme Couréwed the Retirement Systems as a
State agency for the purposes of the state action statute, S.C. Code Ann. § 15-77-300, which
allows successful plaintiffs to collect attornefégs when the losing pariy a state or a political
subdivision of the stat 376 S.C. at 446-B58 S.E.2d at 326. The court explicitly referred to
the Retirement Systems as a State agendyaund the state action doctrine applicaldte. The
decision inLayman llsupports the notion that a suit agathst Retirement Systems could in fact
impact the treasury since, in that case, bothrtirement system prep and the State were
considered potentially liable.

In Ahrens the South Carolina Supreme Court teglathe Retirement Systems as a State
agency in analyzing whether forms used thg Retirement Systems and signed by retirees
created binding contracts. 392 S.C. at 350, 7828.at 59. The court held that the Retirement
Systems did not have “the authority to creadatacts without the statutory directive of the
legislature,” reasoning than executive agency “cannot convewdtatutory right to a contractual
right” without necessarily usurpingdlpower of the legislative branchd. at 351, 709 S.E.2d at
59. This holding not only suggests that tloaith Carolina courts treat the Retirement Systems
as an arm of the State, but it also demoresréte limited operational powers of the Retirement
Systems.

D. The Entity’s State-wide Reach

The fourth factor most often considerbg the courts concernwhether the claims
presented involve state-widethiar than purely local concerns. The Retirement Systems has

members throughout the State, and a judgnfent Plaintiffs in this case could have
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repercussions on other Retirement Systems’ megrthesughout the Statdn addition, the State
of South Carolina, as an employer and as a gt@araf the funds’ fiscal soundness, contributes
to the funding of the system, making the Retieat Systems a truly State-wide concern.

For the reasons stated above, the court htilds the Retirement Systems should be
considered an arm of the State such that Elav&mendment immunity applies to bar this court
from hearing the claim. This decision compavith similar decisions by courts both within and
beyond this district. The United&és District Court for the Distt of South Carolina has, on
two prior occasions, ruled that the South CaroR&irement System was shielded from suit by
the Eleventh AmendmentSee Pringle v. S.C. Ret. Syso0. 2:06-3294-PMD, 2007 WL 295626
(D.S.C. Jan. 29, 2007); atnthited States v. State of S.@45 F. Supp. 1094, 1099-1100 (D.S.C.
1978). In both instances, the courts assumatthout discussion, that the Retirement Systems
was a state agency without actyaddressing the armfthe-state factoristed above. Here,
the court has elected to elaborate on the immusstye as it applies to the Retirement Systems.
In so doing, the court has arrived at the samdtrasuhe prior rulings this district.

Courts beyond our circuit have also repeatddiynd state retirement systems to be arms
of the state. See, e.g., State St. Bank & Trigt0 F.3d at 827-30 (holding thdte Missouri
retirement systems are arms of the stde)st,427 F.3d at 359-60 (holdindpat the Michigan
retirement system for statewrt judges and state officials an arm of the stateMcGinty, 251
F.3d at 100 (2d Cir. 209 (holding that thélew York Retirement System is an arm of the state);
Fitzpatrick v. Bitzer,519 F.2d 559, 561 (2€ir. 1975) (holding thathe Connecticut State
Employees’ Retirement System is an arm ofdtade);Larsen v. State Employees Ret. /53
F. Supp. 2d 403, 420 (M.D. Pa. 2008) (holditgit the claims against the Pennsylvania

retirement system and thadividual defendants are barrdyy the Eleventh Amendment);
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Sculthorpe v. Va. Ret. Sy852 F. Supp. 307, 309-10 (E.D. Va. 1997) (holding thawthgnia
Retirement System is an arm of the stat&gir v. Tenn. Consol. Ret. Sy390 F. Supp. 1358,
1364 (M.D. Tenn. 1992) (holding that the TennesseesGlidated Retirement System is a state
agency for Eleventh Amendment purposédgllo v. Woodhouser55 F. Supp. 923, 930 (D.
Nev. 1991) (holding that a suit against tdevada Public Employees’ Retirement Board was
barred by the Eleventh AmendmerRgiger v. Kan. PukEmployees Ret. Sy355 F. Supp. 360,
361 (D. Kan. 1990) (finding the Kansas Pulimployees Retirement System to be a state
agency and granting its motion to dissmon Eleventh Amendment grounds.)

Plaintiffs challenge to the Retirements&ms’ Eleventh Amendment immunity defense
relies on the FourtiCircuit's decision inAlmond v. Boyles792 F.2d 451 (4th Cir. 1986). In
Almond the Fourth Circuit affirmed ruling by the United Statd3istrict Court for the Eastern
District of North Carolina thagranted summary judgment to piaffs who were suing the North
Carolina Teachers’ and State Employees’ Retget System (“NC Retirement System’ly. at
456. The district court rejectdde NC Retirement System’s dage that it was immune from
suit under the Eleventh AmendmertbeeAlmond v. Boyles612 F. Supp. 223, 228 (E.D.N.C.
1985). In its analysis, the district court eoy#d a two-part test, which examined “(1) the
degree of autonomy given to the agency and (2) whether recovery against it would come from
state funds.”ld. at 227. The district court found thaetfautonomy factor” did not favor either
side, noting on the one hand “detailed staufmmovisions governing the Retirement System,”
the appointment of members of the governing board, and the treasury department’s management
and administrative functions, all of which suggelsstate control, while on the other hand noting
the NC Retirement System’s designation as a body corporate with rights to sue and be sued as

well as acquire and hold propertid. On the issue of whethera@very would come from state
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funds, the district court determined that Sabstantial portion of the money held by the
retirement system was not appropriated by @eneral Assembly,” but instead came from
employers, employees, and investment incoide. The district court fther noted “state funds
appropriated to the Retirement System loser tigeintity as general venue funds and become
earmarked for a particular purposeld. Finally, the district codrfound that the defendants
could not show that the requestetief “would inevitably lead t@n additional appropriation of
state funds.”Id. Specifically, the defendants were noteato “rebut plaintiffs’ contention that
the requested relief may be sagsfiby investment income or bght decrease in the amount of
benefits paid to other benefides of the Retirement Systemld.

In reaching its conclusion, thistrict court distinguishe#itzpatrick v. Bitzer519 F.2d
559 (2d Cir. 1975), a case involving a suit agaihe Connecticut State Employees’ Retirement
Commission. Almond 612 F. Supp. at 228. THheatzpatrick court found that “a judgment
against the fund would automaticaithcrease the obligation of tlgeeneral state treasury” due to
a requirement that at least 75% of the total egtgnt income payment of each year had to be
made by the state.’Fitzpatrick 519 F.2d at 565. The Fourthr@iit implicitly adopted the
district court’s findings by refing the defendants’ appeal &heventh Amendment immunity
as “meritless . . . for the reasons stated by the district cofiimdnd,792 F.2d at 456.

The Aimonddecisions are distinguishable frahe case currently before this cotfrtOn
the question of autonomthe district court iPlmondfound that the NC Retirement System had
at least some compelling characttics of an independent bodyalding the court to find that the

entity was autonomous ratherath an arm of the state. 612 Supp. at 227. Inhis case,

12 This court does not have the benefit oé thll statutory schemef the North Carolina
Retirement System as it existed in 1985 whenAtineondsuit was brought. As such, the court
does not make a detailed comparison between the systems.
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however, the court finds that the Retirement Systems are significantly constrained by the
governing statutes despite the faloat it too is created witthe “powers and privileges of a
corporation.*®* S.C. Code Ann. § 9-1-20The statutory scheme disavirtually all of the
administrative functions of the system, from wdan be members, to how, where, and when the
funds can be distributed. bddition, high-ranking pdical figures sit on the State Budget and
Control Board and appoint Commissioners to stvie retirement fund&ho, in turn, report
guarterly to the same high-ranking officials. dadition, the General Assembly has the power to
appropriate funds and prescribe member coriohs. The South Carolina statutory scheme
strongly supports the court’s finding that bdtie operational and poliat independence of the
Retirement Systems is extremely limited.

The district court inAlmond also gave little weight, ifany, to relevant state court
decisions, stating “the question of Eleventh Amendment immunity is ultimately one of federal
law.” 612 F. Supp. at 227. Intetegly, the court mentioned, but daed to accord any weight
to a then-recent North Carolina Court of Appeddgision, which suggestethat the Eleventh
Amendment would likely bar an award of momdgmages against the NC Retirement System.
Id. (discussingStanley v. Retirememtnd Health Benefits Div66 N.C. App. 122, 310 S.E.2d
637 (1984)). The Fourth Circuit's more recgutisprudence regarding the armof-the-state
analysis explicitly requires district courts to ciies how the state entity is treated by state law
and state courtsSee Oberg681 F.3d at 580Hoover Univ. Inc. 535 F.3d at 303. As noted
above, the South Carolina Code of Laws piegi a comprehensive statutory scheme governing

the Retirement Systems. Furthermore, vexgent decisions by the South Carolina Supreme

13 As discussed above, the fact thattate entity is dégnated within the state as a corporation
or body corporate does not negate the fact thatdtstate entity and potentially protected under
the state’s Eleventh Amendment immunity.
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Court treat the Retirement Systems as an armeoState, not simply by stue of the fact that
the cases refer to the Retirement Systems &f&t@ agency, but aldry the treatment of the
Retirement Systems in relationttee State and State laws.

In addition, theAlmonddistrict court decision did not\g explicit attention to the state-
versus-local-concern prong of the tedthis is a separatend distinct requirement of the Fourth
Circuit's current analytical framework. As noted above,Skste-wide scope of the Retirement
Systems lends credence to the finding thistan arm of the State.

Furthermore, the district court limondfound that “a substantial portion of the money
held by the retirement system was not appetpd by the general assembly,” and thus, “an
award of monetary relief would not infige on the state’s ‘general revenue fundd:’at 277.
For purposes of the Eleventh Amendment, na$ apparent that the amount contributed by the
state to the fund should matter irethnalysis. The analysis in thagcuit and in other circuits
looks at whether the state tregsumight be affected with no gairement that the impact be
substantial or even assureflee Martin 654 F. Supp. 2d at 41Brnst427 F.3d at 359.

For these reasons, the Fourth Circuit's decisioAlmondis not determinative in this
case. In merely affirming a district courtcision regarding a retirement system in North
Carolina, the decision makes mweeping statement regardinge tlapplication of Eleventh
Amendment immunity to retirement systems galg. Using the FourttCircuit’s most recent
analysis inHoover Univ. Inc.535 F.3d at 303, this court finds that South Carolina’s Retirement
Systems should be considered an arm of the Skete result, the Eleventh Amendment applies,

and this court is barred from hearing the cése.

14 Because Plaintiffs seek monetary damatfes,claims against the individual Defendants are
also barred. See Harter v. VerngnlO1 F.3d 334, 337 (4th Cir. 1996) (observing that the
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CONCLUSION
Having found that Defendants are immune froih, $iie court determinethat it lacks the
requisite subject matter jurisdiction to addressmiegits of Plaintiffs’ claims. Accordingly, the
court GRANTS Defendants’ Supplemental Motion to Diss [Dkt. No. 32] pusuant to Federal
Rule of Civil Procedure 12(b)(1and declines to address themeening issues raised in the
motion. This case is dismissed in its entirety.

IT IS SO ORDERED.
8 ' I‘
Uhited States District Court

September 27, 2012
Greenville, South Carolina

Eleventh Amendment immunity extends to eesitconsidered “arms of the state” and its
employees acting in their official capacity.)
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