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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Nathaniel Keith Watty )
Raintiff,

Civil Action No.: 4:10-cv-2056-PMD-TER
V.

N N

Sheriff of Clarendon County;
Randy Garrett, Jr., Sheriff;

Peter Surette, Captain;

Brandon Braxton, Deputy Sheriff;
Curtis Hickman, Deputy Sheriff;
Pat Coker, Deputy Sheriff; and
Kip Coker, Deputy Sheriff; )

ORDER

j—
~ ~— ~—

Defendants. )

This matter is before the Court upon the Report and Recommendation (“R&R”) of
Magistrate Judge Thomas E. Rogers necending that Plaintiff amended motion for
summary judgment be deniedydaDefendants’ motion for summapydgment be granted as to
all claims_except the Fourth Amendment claimiagt Defendant Brandon Braxton. Also before
the Court are Defendants’ and Plaintiff NatiehnKeith Watty’s (“Plaintiff” or “Watty”)
objections to the R&R. For the reasons set forth below, the Court adopts the R&R and fully

incorporates it into this Order.

L A petitioner may object, in writing, to an R&R witthten days after being served with a copy
of that report. 28 U.S.C. 8§ 636 (b)(1). Both Defendants’ and Plamtffjections were timely
filed.
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BACKGROUND

I. Procedural History

On August 6, 2010, Plaintiff, proceedimgo se instigated thiscivil rights action

pursuant to 42 U.S.C. § 1988gainst Defendants Sheriff @arendon County (“the Sheriff's
Office”), Sheriff Randy Garrett (“the Sheriff”), Captain Peter Surette (“Captain Surette”),
Deputy Sheriff Brandon Braxton (“Deputy BraxtgnDeputy Sheriff Curtis Hickman (“Deputy
Hickman”), Deputy Sheriff Pat Coker,nd Deputy Sheriff Kip Coker (collectively,
“Defendants”). Watty’s Complaint alleges that Dedants violated his constitutional right to be
free from unreasonable search and seizureasqgted by the Fourth Amendment during a traffic
stop on June 16, 2010; violated highti to be free from racial pfiling as protected by the Equal
Protection Clause of the Fourteenth Amendmealiispired to violate his constitutional rights;
and violated unspecified righpsotected by the Fifth AmendmenOn March 9, 2012, Plaintiff
filed an amended motion for summary judgnieatd on March 12, 201Hefendants filed a
motion for summary judgment. Ims R&R, the Magistrate Judgecommended that Plaintiff’s
amended motion for summarydgment be denied, and Deflants’ motion for summary
judgment be granted as to all claims excdpe Fourth Amendment claim against Deputy
Braxton.
Il Facts

Plaintiff was stopped on the morning of Jurte 2010, while traveling on Interstate 95 in

Clarendon County after Deputy @&ton noticed that a lighon Plaintiffs car was not

2 A legal action under § 1983 allows “a party who has been deprived of a federal right under the
color of state law to seek reliefCity of Monterey v. Del ®hte Dunes at Monterey, Licb26

U.S. 687, 707 (1999).

% The Magistrate Judge incorpoed Plaintiff’s original motin for summary judgment, filed on

July 25, 2011, into Plaintiff's ameed motion for summary judgment.
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functioning. Braxton Aff. § 2PIl.’s Dep. pp. 66-69. After apmohing Plaintiffs driver’s door,
Braxton began to notice signs of possible crahiactivity. Braxton Aff. § 5. According to
Braxton, Plaintiff's car appeardd be “lived-in” as evidenced by food in the back floorboard,
Plaintiff was disheveled, and Pdif appeared to be nervous and evasive in answering simple
qguestionsld. at | 7; Braxton Dep. pp. 16-18; Pl.’se. 106. Plaintiff admitted that he had
driven through the night, slept in his car B@veral hours just prior to the stop, and had not
showered. Pl.’s Dep. pp. 55-58. Braxton averred tle had been traiddo observe signs of
possible criminal activity on a drugprridor like 1-95. Baxton Aff. § 6. Further, Plaintiff's car
had license plates from New Mo and Braxton was aware tha®5 is a known route for drug
carriers between Florida and New Yofd. at §{ 6-7. Braxton also averred that Plaintiff had
three cell phones in plaview in the center console of the vehidte.at I 8; Braxton Dep. p. 17.
However, Plaintiff asserts that two of hisdhrcell phones were located in one of his bags and
were not discovered until afténe officers searched his ba@d.'s Resp. [Doc. 176] pp. 10, 11,
Pl.’s Dep. p. 106.

After Braxton stopped PlaintifRlaintiff asked if he coultbok at the light that was out.
Pl.’s Dep. p. 67. Plaintiff noticetthat the light looked dim compat to the others, but it was not
out. Pl.’'s Dep. pp. 67-68. Accordj to Braxton, Plaintiff continwkto act very nervous as he
exited the vehicle. Braxton Aff. 1 9. Plaintiff told Braxton that he had his car inspected before
he left New York so he wouldot get stopped. Pl.’s Dep. pp. 68- Plaintiff indicated he was
going to pick up his kids in Albany, Georgia, d@@xton noted that I-95 was not the most direct
route to Albany from New YorkBraxton Aff. § 10; Surrett De p. 6. In addition, Plaintiff
could not say exactly where in Albany he was going. Braxton Aff. § 10. Braxton further averred

that when asked about his kids, Plaintiff had difficulty providing answers about them and even



made Braxton repeat his questiotd. at  11. Plaintiff, howevegsserts that this is a false
statement. Pl.s’ Resp. pp. 13, 14.

Plaintiff also notified Braxdn that he was a law enforcement officer and showed him his
badge and two other pieces of identification glenth his license and registration. Pl.’s Dep. p.
69. Braxton went to his car to complete his paperk, and when he returned he asked Plaintiff
if he could search the car, and Plaintiff refusedsent to search. Braxtédf. at  13; Pl.’s Dep.
p.73. Braxton then called for a drug dog to perfa sniff of Plaintiffsvehicle. Braxton Aff
14. He also called for back-up, and Deputy Hickmas the first deputy to arrive on the scene.
Id. at § 15. Hickman averred he arrived at the scene around 7:30 a.m., and Plaintiff estimated it
was approximately thirty minutes from the bagng of the stop, which would be approximately
7:40 a.m. Hickman Aff. § 2; PE’'Dep. p. 76. Braxton stated tiizeputy Kip Coker arrived with
the drug dog approximately thirty minutes afBgaxton called for the drug dog. Braxton Aff.
16. Plaintiff testified that he aved approximately an hour afteretimitial stop. PIs Dep. p. 79.
Kip Coker walked his drug dog @aund Plaintiff's car, and it alesd on the driver's door of
Plaintiff's car. Braxton Aff. 17; Pl.’s Dep. p. 101. Kip Cokemnd Braxton then searched the
interior of Plaintiff's car, and Hickman seasaththe trunk. Braxton Aff. § 18; Pl.’s Dep. pp. 102-
103; Kip Coker Aff. § 10; Hickman Aff. § 9. Paty Pat Coker arrived at some point and stood
with Plaintiff during the searctBraxton Aff.  19; Pl.’s Dep. B89. When the officers could not
find any drugs, Plaintiff was tolde was free to leave, and he lsfimetime after 9:00 a.m. that

morning. Braxton Aff. 1 20-21; Kip Cok&ff. {1 12-13; Hicknan Aff. 1 11-12.



STANDARD OF REVIEW

Magistrate Judge’sR&R

The Magistrate Judge only makes a recommendation to the Court. It has no presumptive
weight, and the responsibility for making a fid@termination remaswith the court.Mathews
v. Weber 423 U.S. 261, 270-71 (1976). Parties alewadd to make a written objection to a
Magistrate Judge’s R&R withirofirteen days after being senadopy of the report. 28 U.S.C.
8 636(b)(1). This Court isharged with conductingd@e novoreview of any portion of the R&R
to which a specific objection is registered, dné court may accept, reject, or modify the R&R
in whole or in partld. Additionally, the Court may recommit the matter to the Magistrate Judge
with instructionsid. A party’s failure to object is acceptad an agreementitiv the conclusions
of the Magistrate JudgeSee Thomas v. Ard74 U.S. 140 (1985). line absence of a timely
filed, specific objectionthe Magistrate Judge’s conclusioae reviewed only for clear error.
See Diamond v. Coloniaife & Accident Ins. C0.416 F.3d 310, 315 (4th Cir. 2005).
Il. Summary Judgment

Rule 56(a) of the Federal Rules of Civil Procedure provides that summary judgment shall
be rendered when a moving party has shown thate'tiseno genuine dispaitas to any material
fact and the movant is entitleto judgment as a matter &fw.” The court must determine
whether the evidence presents a sufficient disagreement to require submission to a jury or
whether it is so one-sided that onetpanust prevail as a matter of landerson v. Liberty
Lobby, Inc.,477 U.S. 242, 251-52 (1986). Summary judgnsiimiuld be grantkin those cases
where it is perfectly clear thaélhere remains no genuine disputet@snaterial fact and inquiry
into the facts is unnecessary tarifly the application of the laWicKinney v. Bd. of Trustees of

Mayland Cmty. Coll 955 F.2d 924, 928 (4th Cir. 1992). In deciding a motion for summary



judgment, “the judge’s function is not himselfweigh the evidence ardetermine the truth of
the matter but to determine whether there is a genuine issue forAndetson477 U.S. at 249.
II. Pro Se Litigant

Plaintiff is actingpro sein this action. A court is chardewith liberally construing the
pleadings of gro selitigant. See, e.g.De’Lonta v. Angelone330 F.3d 630, 633 (4th Cir. 2003).
The requirement of a liberabnstruction does not mean, howewvéirat the court can ignore a
plaintiff's clear failure to allege facts that detth a cognizable claim, or that a court must
assume the existence of a genuinedssumaterial factvhere none exist§ee United States v.
Wilson 699 F.3d 789, 797 (4th Cir. 2012).

DISCUSSION

Defendants make two specific objections to the R&R’s recommendation as to the Fourth
Amendment claim against Deputy Braxton, including denial of qualified immunity. Plaintiff
makes numerous objections to the R&R&cammendation that his amended motion for
summary judgment be denied. The Court nobtesyever, that Plaintiff makes several general
objections without explaining whihe Magistrate Judge’s treatment of the issues at hand was
incorrect. The Court does not find that these gaired objections are sufficient to raise any
guestions about the Magistrate Judge’'s R&RI avill only address those specific objections
made by Plaintiff. See Camby v. Davig18 F.2d 198, 200 (4th Cit983) (in the absence of
specific objections, the court neadt give any explanation f@dopting the magistrate Judge’s

analysis and recommendations). The objections will be addressed in turn.



Defendants’ Objections

A. Fourth Amendment Claim Against Deputy Braxton

Plaintiff alleges that the interrogation and detention following the initial traffic stop
violated his Fourth Amendment rightsDefendants object to the R&s denial of their motion
for summary judgment as to Plaintiff's Fouimendment claim against Deputy Braxton. The
Magistrate Judge denied summary judgment kmeassues of fact exist regarding whether
Braxton had reasonable suspicion of criminalvég to extend the initial traffic stop into an
investigatory stop.

As correctly noted by Defendss, the Fourth Circuit inited States v. Bran¢h37 F.3d
32 (4th Cir. 2008), set forth a framework to dmiijudicial evaluation of an investigatory
detention: (1) the “officer mussimply point to specific and articulable facts which, taken
together with rational inferences from tkodacts, evince more than an ‘inchoate and
unparticularized suspicion or hunch’ of cnmal activity”, (2) the Court “must take a
commonsense and contextual approach to etimatughe legality of [he] stop”; (3) the Court
should consider the totality of the circumstas known to the officer; and (4) the “officer's
decision to stop and detain an indiwal must be evaluated objectivelyd. at 336-337;see
Defs.” Obj. 3. Defendants puito both Deputy Braxton’s affavit and deposition wherein, as
noted by the Magistrate Judge, p@nted to “numerous, specifiacts which led him to suspect

criminal activity.” R&R 9. Braxtoraverred that Plaintiff's vehiclappeared to be “lived-in” as

* Plaintiff conceded that the initial detestii (when his vehicle was pulled over) was lawful,
given that the light on the rightdnt of his vehicle was dim in comparison to the light on the left
side of his vehicle. Pl.’s Dep. 200. As such, the R&R correcttpncluded that probable cause
existed for Deputy Braxton to believe thataintiff had committed a traffic violation and
therefore, lawfully initiated a traffic stop. R&R 7; sééhren v. United State$17 U.S. 806,
817-19 (1996) (holding that prodabcause to believe that tii@ violation has occurred is
sufficient to justify stop). Therefore, any ebfion by Plaintiff as tothis finding by the
Magistrate Judge is overruled.



evidenced by food in ¢hback floorboard; the vehicle had Werork license plates; Plaintiff
appeared to be disheveledhree cellular telephones weretime center console; Plaintiff was
breathing heavily and sweating caappeared nervous; Plaint§fhands were shaking as he
provided Braxton with his licensand registration; Plaintiff fs#tated when answering simple
guestions; Plaintiff could notate where in Albany, Georgia &as going; Braxton knew that I-
95 is a well-known corridor for drug carriers; aR@5 was not the most direct route to Albany,
Georgia from New York. Inansidering the totality of theecord, Defendants contend that
Deputy Braxton clearly had reasof@buspicion to extend the stop.

However, as noted by the Magistrate JudgainBff disputes many of these factors. In
fact, the only undisputed factors set forth by Dgraxton are that Plaiifits vehicle appeared
“lived-in,” the vehicle had Ne York plates, and Plaintifivas traveling on 1-95 from New
York.? The R&R correctly concluded that thefsctors alone are insufficient to create
reasonable suspicion of criminal activifee United States v. Santiag@®12 WL 2343281, at
*7-8 (E.D. Va. June 19, 2012) (holding that factsush as traveling on 1-95 and fast food bags
in the vehicle do not indicate criminal activitgs such factors do not eliminate a substantial
portion of innocent travelers). Defendants argue,dvar; that Plaintiff’'s deial of some of the
factors allegedly observed by Deputy Braxton doatsmean a reasonabléicer could not have
reasonably believed these factorgeveresent. Defs.’ Obj. 5.

In reviewing the ecord, it is apparenb the Court that the facts surrounding Deputy

Braxton’s stop of Plaintiff's car are hotly contast®laintiff asserts (1) that only one of his cell

® Plaintiff admitted that he had driven throutite night, slept in his car for several hours just

prior to the stop, and had reftowered. Pl.’s Depo pp. 55-58.

° Defendants also state in a foomadhat it is undisputed that 1-95 is not the most direct route
between New York and Albany, Georgia, and ¢f@re, this fact lends credence to Deputy

Braxton’s belief of possible criminal activitydowever, upon conducting a brief internet search,
it appears that taking 1-95, insteafll-20, is the fastest route.
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phones was in plain view (and tliae other two were discoveradhen the officers searched his
bags); (2) that as a retired s@icand supervisory police officer he has been trained to control his
fears and emotions and was not nervous, smgatir shaking; (3) anthat Deputy Braxton’s
statement that he was unable to state whelbany, Georgia he wasehded is inconsistent
with the Incident Report. Notably, the only facbut of those mentioned above by Defendants
that Deputy Braxton included in the InciddRéport—which is the only documented evidence
dated the same day as the incident—is thlevitng: “Deputy Braxtonasked Mr. Watty were
[sic] he was going in casual cargation. Mr. Watty hesitated ashé was not real sure were
[sic] he was heading. Mr. Watty stated Albanyo@ga. Deputy Braxton asked Mr. Watty some
other question and Mr. Watty had the same respdwesgtated as if he didn’t know the answers.”
Incident Report [Doc. 39; Attachment #1]. Rk#f argues that the remaining factors cited by
Braxton, which were not included in the InandeReport, were “manufactured” after this
litigation. Pl.’'s Resp. § 14. The Court finds thased on the many disputed facts in the record,
the Magistrate Judge correctly found that he @adt, as a matter of law, conclude that Deputy
Braxton had reasonable suspicion of criminal activity to extend the traffic stop into an
investigatory stop.SeeFed. R. Civ. P. 56(a) (“The court shall grant summary judgment . . . if
there is no genuine dispute asatty material fact . . . .").

Moreover, the Fourth Amendment caseat tDefendants rely on in support of their
objection can be distinguished from the case at hand. Unlldaited States v. Newlan@46 F.
App’x 180 (4th Cir. 2007), andJnited States v. MelendeXo. WDQ-10-0114, 2011 WL
2462085 (D. Md. June 16, 2011), Watty was not driving a one-way rental car, but his own car,

and Deputy Braxton did not haveny immediate suspicion thaVatty’'s license was fake.

’ For the same reasons, the Court finds no merit in Plaintiff's objectiie telagistrate Judge’s
failure to grant his motion for summygjudgment as to this claim.
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Further, inMelendez the driver would not look the officadirectly in the eye whereas Watty
spoke with Deputy Braxton in casual conservatioa aven asked Braxton if he could step out of
his vehicle to look at the light thatas supposedly out. Additionally, fBtate v. Provet706
S.E.2d 513, 518 (S.C. Ct. App. 201agrt. granted(Oct. 3, 2012), the driver admitted that he
did not have any luggage for his two-day tripdahe vehicle was registered to a third party,
which is very common in drug trafficking—two factors not present here. Therefore, Defendants’
objection is without merit.

B. Qualifiedlmmunity

Defendants’ second objection to the R&R’sidé of their motion summary judgment as
to Plaintiff’'s Fourth Amendment claim is basea qualified immunity. The doctrine of qualified
immunity protects governmental officials perfongidiscretionary functions from liability for
civil damages where “their conduct does not vilaearly established statutory or constitutional
rights of which a reasonable person would have knoWarlow v. Fitzgerald, 457 U.S. 800,
818, 102 S.Ct. 2727 (1982). A defendant istktito summary judgment on grounds of
gualified immunity when there is no genuinsus of material fact, and when the undisputed
facts establish that the defendant istiadito judgment as a matter of lawritchett v. Alford
973 F.2d 307, 313 (4th Cir. 1992). The Fou@thicuit has emphasized the importance of
resolving the question of qualifiachmunity at the summary judgmentge rather than at trial.
Id. at 313. However, the court has also recognthatl the qualified immmnity question can be
difficult for a court to resolve as a matter &fw, as it can atimes require “factual
determinations respectindisputed aspects of [defendant’s] conduct.” Id. at 312. The

importance of summary judgment in qualified imntyrcases “does not mean . . . that summary
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judgment doctrine is to be skewed from its ordyn@peration to give sp&td substantive favor to
the defense, important as nmagy its early establishmentld. at 313.

If the material facts were undisputed, tlisurt would apply clearlestablished law to
determine whether Deputy Braxtas entitled to qualified immmnity. However, “while the
purely legal question of whether the constitutionight at issue was clearly established ‘is
always capable of decision at the summary juddre&Emge,” a genuine question of material fact
regarding ‘[w]hether the conduct allegedly violatiof the right actually occurred . . . must be
reserved for trial.”Willingham v. Crooke412 F.3d 553, 559 (4th Cir. 2005) (quotiAgtchett,
973 F.2d at 313)). As discussatiove, genuine issues of madkrfact exist as to whether
Deputy Braxton had reasonable suspicion of crangctivity to justify extending Plaintiff’s
traffic stop into an investigatory stopAlthough a jury ultimately may find that Deputy
Braxton’s account of the traffic stop is more créglilin viewing the facts in Plaintiff's favor, as
the Court must do at this staglke evidence is suffient to support an infenee that Plaintiff's
Fourth Amendment rights were violatesee Andersqmd77 U.S. at 255 (“The evidence of the
non-movant is to be believed, and all justifiabléefences are to be drawin his favor.”).
Therefore, the Magistrate Judgerrectly concludedhat Defendants havéailed to provide
sufficient factual support for summary judgmenttbe issue of qualifiedmmunity as to the
Fourth Amendment claim against Deputy Braxtors such, the Court overrules Defendants’

objection and affirms the R&Rwling on this narrow issue.

® The burden of proof and persuasiwith respect to a defense of qualified immunity rests on the
official asserting that defens@lilson v. Kittoe 337 F.3d 392, 397 (4th Cir. 2003).
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Il. Plaintiff's Objections

A. Fourth Amendment Claim — Deteoti While Awaiting the Arrival of the Drug
Dog & Search of Plaintiff's Vehicle

Plaintiff objects to the Magisite Judge’s failure to grant him summary judgment on his
Fourth Amendment claim against Defendants based on his continued detention while waiting for
the arrival of the drug dog, Tessnd for searching his car following Tess’s alert. Plaintiff’s
reasoning for why the Magistratedfje erred seems to be thaif‘fhere are genuine issue[s] of
material fact as noted for [the detention beydrainitial traffic stop], then Deputy Braxton and
Hickman as well should not be granted immumitymy 4th, 5th, and 1AtAmendment violation
at this point as well.” Pl.’s Obj. 7. Plaintifitates that Defendants violated his constitutional
rights during each illegal detention, and therefdre,is entitled to summary judgment on his
claims for monetary damages against ¢hBefendants in their official capacitieas well as in
their individual capacitiedd. at 7. Plaintiff does not cite tayg law in support of his position.
Instead, Plaintiff simply states that “furtheriaity was illegal,” and therefore, Defendants “had
no authority to conduct such [ag@arch with the dog.” Pl.’s Obj. 90. Plaintiff abo argues that
“the record shows that there was difficultyhaving a drug dog brought to the scene in a timely
manner” due to lack of proper managemeaaanning, command, and control because Deputy
Braxton called Captain Surrett (who was off duty) about the dog, who then called Deputy Kip

Coker as opposed to Deputy Braxtmiling Deputy Kip Coker directlyld. at 12.

® The R&R granted Defendants’ motion fornsmary judgment on Plaintiff's claims for
monetary damages against all Defendantgheir official capacities. R&R 6;eg Will v.
Michigan Dept. of State Policd91 U.S. 58, 71, 109 S.Ct. 23®89) (“Neither a State nor its
officials acting in their officiacapacities are ‘persons’ undet®83.”). Plaintiff does not discuss
in his objections why the Magistrate Judge’snagilwas incorrect. After reviewing the analysis in
the R&R on this issue, the Court affirtie holding of the Magistrate Judge.
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The R&R found that Deputy Braxto Hickman, and Kip Coker weidligent in this part
of the investigation. Braxton ially stopped Plaintiff at 7:11 1., and at approximately 7:30
a.m., Kip Coker was contacted on his cell and advised to bring Tess to the scene of the traffic
stop. Kip Coker arrived on the scene at al®Q0 a.m., which was approximately 57 minutes
after Braxton initiated the stopln light of the numerous coutfsthat have held that a thirty
minute delay or even an hour long delay is nogjisat as to exceed the brevity requirements of
an investigative stop, the Magiste Judge concluded that tthelay while awaiting the drug dog
was not excessive. The Court agrees with therfgglbdf the Magistrate Judge on this issue, and
therefore, finds no merit in Plaintiff’'s gument that he was excessively delayed.

Likewise, the Court finds no merit in Pl&ffis objection to the Magistrate Judge’s
holding that Tess’s reliability was established and that after Tess gave a positive alert, probable
cause existed to search the vehicle, includliegtrunk. R&R 16. As noted in the R&R, Deputy
Kip Coker's 2010 K-9 Narcotic Detection Tremg certificate and the Coker-Tess narcotic
detection team trainingertificates from 2010 establish S&&s reliability in detecting the
presence of drug§ee United States v. Koon Chung,\&1i7 F. App’x 240, 245 (4th Cir. 2007)
(holding that evidence of a drug dog'’s “trainiaugd certification [is] enough by itself to establish
[the dog’s] reliability so that his positive alerfor controlled substances established probable
cause”). Thus, there is no dispuhat once Tess alerted on Rtdf’'s vehicle, Defendants had
probable cause to sear@ee id.The closer issue is whether Deflants had a right to search the
trunk of the vehicle. Plaintiff states thahét dog search began from the trunk rear, where no
detection was made, to the drieedoor where [an] alert was ma,” thus evidencing that the

search of the trunk was not supiear by probable cause. Pl.’s ObB. However, in Plaintiff's

10 5eeR&R 14-15 for cited cases.
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amended motion for summary judgment, he states that he did not see the dog walk around his car
as he was distracted by Depiat Coker. Pl.'s Am. Summ. 9.10. The R&R concluded that
based on the facts in record, Tasalert to the driver’'s side dowras “sufficiently close to the
trunk” to give the officers probable cseito believe it contained contrabarSee United States
v. Carter, 300 F.3d 415, 422 (4th Cir. 2002) (holding tihas a question of fact whether a “dog’s
‘altering’ was sufficiently close to the trunk tgive [an officer] probble cause to believe it
contained contraband”). In review the record, the Court agresgh the Magistrée Judge that
the officers had probable causesearch Plaintiff's trunkSee United States v. Kel§92 F.3d
586, 592 (4th Cir. 2010) (“Pralble cause is simply not so eiag a standard that it requires a
dog to be able to pinpoint the location of drugshim a foot or two.”). Therefore, Plaintiff's
objection is overruled.

B. Civil Conspiracy Claim

The Magistrate Judge recommended granefendants’ motion for summary judgment
as to Plaintiff’s civil conspiracy clainSee Hinkle v. City of Clarksburg, W81 F.3d 416, 421
(4th Cir. 1996) (noting that alaintiff “ha[s] a weighty burde to establisha civil rights
conspiracy”). According to th&R&R, Plaintiff failed to produoe sufficient evidence of an
agreement to commit any acts, wrongful or otheswis evidence that would give rise to an
inference that each Defendant shared the sameicatwsial objective. The Court notes that, in
his objections, Plaintiff simply repeats arguments previously made and rejected by the
Magistrate Judge without exghing why the Magistrate Judgeruling on this claim was
incorrect. After reviewing the controlling aasaw and acknowledging the weighty burden on
Plaintiff to establish this claim, the Courtrags with the holding and recommendation of the

Magistrate Judge.
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C. Supervisoryiability

Plaintiff includes as Defendants in this aatiboth the Sheriff and Captain Surette. The
Magistrate Judge recommended dismissing alhdaagainst these two Defendants. Plaintiff
objects on the basis that Deputy Braxton calledt&la Surette to help him with the drug dog,
and therefore, Captain Surette “should have known that such delay by trying to contact Kip
Coker was or would have cause[d] a prolong[edhyl¢o the Plaintiff ad that it was [Captain
Surette’s] responsibility to prwent such undue delay by pre[dphing, yet such was not the
case.” Pl.’s Obj. 20. The Court is not persuadethlsyargument. As discussed above, the delay
while awaiting the drug dog was nexcessive. As such, Captaburette could not have known
or “tacitly authorized or [beénindifferent to [his subordirtas’] constitutional violations.”
Miltier v. Beorn 896 F.2d 848 (4th Cir. 1990). Moreover, as noted in the R&R, these
Defendants were not present the traffic stop, and Plairftidoes not allege any personal
involvement by these Defendantherefore, the Court affirmthe holding and recommendation
of the Magistrate Judge that Plaintiff's cte against the Sheriff and Captain Surette be
dismissed.

For the above reasons, thetfws’ objections are overied, and the Court adopts and
fully incorporates the R&R [Dacl94] into this Order.

CONCLUSION

Accordingly, it is herebyORDERED that Plaintiffs amended motion for summary
judgment iISDENIED. It is furtherORDERED that Defendants’ motion for summary judgment
is DENIED as to Plaintiff's Fourth Amendment ataiagainst Defendant Deputy Braxton and is

GRANTED as to all other claims against Defendants.
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AND IT IS SO ORDERED.

M%

PATRICK MICHAEL Dirbry

United States District Judge
February 11, 2013
Charleston, SC
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