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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

Antoine Jermaine China, ) Civil Action No. 5:15-cv-03728-JMC
)
Raintiff, )
v. )
) ORDER AND OPINION
Ofc. Armet Coles; Sgt. Dustin Mincey; and )
Warden Fred B. Thompson, )
)
Defendants. )
)

Plaintiff Antoine Jarmaine China (“Plaifft) filed this civil rights action against
Defendants Ofc. Armet Coles, Sgt. Dustin Min¢gether “Defendants”), and Warden Fred B.
Thompson pursuant to 42 U.S.C. § 1983 allegirag Befendants used excessive force against
Plaintiff in violation of his condtutional rights. (ECF No. 1.)

This matter is before the court on DefendaMstion for Reconsideration of the court’s
Order entered on March 31, 2017 (the “March Orgepursuant to Rule 59(e) of the Federal
Rules of Civil Procedure. (ECF No. 67.) Speally, Defendants seeteconsideration of the
court’'s decision in the MarcBrder (ECF No. 62) to deny Defendants’ Motion for Summary
Judgment (ECF No. 56) as to qualified immunityg &laintiff's claim for ekessive force. (ECF
No. 67 at 1.) Plaintiff opposes Defendants’ MotionReconsideration asseg that they fail to
meet the standard for reconsiderat (ECF No. 75 at 1.) For the reasons stated below, the court
DENIES Defendants’ Motion for Bconsideration.

l. LEGAL STANDARD AND ANALYSIS!
In the March Order, the court made todowing observations in denying Defendants

summary judgment on qualified immunitgdaPlaintiff's excessive force claim:

! The March Order contains aottough recitation of the relemt factual and procedural
background of the matter and is incorpordiecein by reference. (See ECF No. 62 at 2-3.)
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In their Objections, Defendants disptite Report’s denial of summary judgment
and qualified immunity for Defendants e and Mincey intheir individual
capacities. (ECF No. 58 at 1Defendants use the factors froko v. Shreve535
F.3d 225, 239 (4th Cir. 2008), to expldimt Defendants Coles and Mincey’s
forceful response to Plaintiff's actiomgs necessary and objectively reasonable.
(ECF No. 58 at 2-6.) Defendants reftite Report’'s assertions in their owko
analysis, stating that. (1) because Ri#i continued to defy orders after
Defendant Coles’ initial chemical miions burst, Defendant Mincey’s larger
chemical burst was necessaig. @t 3); that Plaintiff digpose a threat that needed
to be quelled ifl. at 4), and that because Dadants’ presence and verbal
commands were ignored, Defendants shdwddafforded deference in how to
“preserve order”ifl. at 5). Defendants assert thia¢y did not violate Plaintiff’s
constitutional rights because their usdmte was made in a good-faith effort to
restore discipline, as Plaintiff posed a thonous risk to prison officials and other
inmates by flooding his cell and refusing ¢comply with Defendants’ verbal
directives. [d. at 6-7.)

The court agrees with Defendants that the use of chemicatiomsrto control an
unruly inmate is “far preferable to ‘hands on’ use of forced. @t 5), and does

not dispute that the use of munitions naye been necessary. A prison official's
use of chemical munitions on an inmate to prevent disorder generally does not
infringe upon the Eighth Amendmengsohibition against cruel and unusual
punishment, as long as thygantity of chemical munitions is commensurate with
the gravity of the occasionBailey v. Turner 736 F.2d 963, 968 (4th Cir. 1984)
(italics added). However, whether thee of chemical munitions on an inmate
constitutes excessive force depends upon “the totality of the circumstances, the
provocation, the amount of gas usedd ahe purposes for which the gas was
used.” Id. at 969. The court findsdhthere exista genuine issue of material fact

as to whether the application of addéional 163 grams of chemical munitions,
after Plaintiff had already been spray&drtly before, was a quéty greater than
necessary.

In regard to the threat pasdy Plaintiff, a genuine issugf material fact exists.
Plaintiff and Defendants’ aocints diverge widely on thissue, with Plaintiff
asserting “no one conduct waut of control” [sic] (ECF No. 53 at 8), while
Defendants assert Plaintiffréiatened to “bust out” (ECRo. 46-1 at 2) and that
Plaintiff “rushed the cell door”id. at 3). There is no gisite that Plaintiff's cell
had flooded. On a motion for summary jutgnt, the court is required to view
the facts and inferences in a lighiost favorable to the non-moving party
(Plaintiff). See Anderson v. Liberty Lobby, Ing77 U.S. 242, 255 (1986).
Though the court finds that a flooding cell ppsethreat, there is a dispute as to
whether the water was indeed cut off frtime cell before Plaintiff was sprayed a

2The Report notes that cases before this court have found the usage of chemical
munitions acceptable up to 33.5 gran{&ECF No. 56 at 8.) Though Defendants
simply refer to Defendant Mincey’s second burst of munitions as “larger” then
Defendant Coles’ burst, the seconddiwvas larger by a factor of 40.
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second time. Though Defendants asseat there is “no evidence to support
Plaintiff's claim that the water had beemus off” (ECF No. 58 at 3), if the water
had indeed been shut off by Defendartteat could have helped mitigate the
threat, and afforded Defendants an opputyuto reduce the severity of their
subsequent response.

The court finds that Plaintiff suffered a sufficient injury to satlkfys objective
prong. The court also finds that Plafhtias demonstrated Defendants Coles and
Mincey’s actions satisfyko’s subjective prong. Viewing the facts in the light
most favorable to Plairifj Defendants Coles anilincey’s conduct violated
Plaintiff's Eighth Amendment protection aigst excessive force. Furthermore,
Plaintiff's constitutional right was clearlgstablished at the time of Defendants’
conduct. The court concludes that Defendants Coles and Mincey are not entitled
to qualified immunity.

(ECF No. 62 at 6-8.) Defendants seek recamatitbn of the foregoingursuant to Rule 59(e).

A. Applicable Standard under REIB89(e)

Rule 59 allows a party to seek an altemator amendment of a previous order of the
court. Fed. R. Civ. P. 59(e). Under Rule 59éegourt may “alter or amend the judgment if the
movant shows either (1) an intervening changeécontrolling law, (2) new evidence that was

not available at trial, or (3) & there has been a clear error of law or a manifest injustice.”

Robinson v. Wix Filtration Corp., 599 F.3d 403, 407 (4th Cir. 2010); see also Collison v. Int’l

Chem. Workers Union, 34 F.3d 23235 (4th Cir. 1994). It ithe moving party’s burden to

establish one of these three grouirderder to obtaimelief. Loren Data Corp. v. GXS, Inc., 501

F. App'x 275, 285 (4th Cir. 2012). The decisionatlter to reconsider an order under Rule 59(e)

is within the sound discretion of the distraxurt. Hughes v. Bedsole, 48 F.3d 1376, 1382 (4th

Cir. 1995). A motion to reconsider should not Umed as a “vehicle for rearguing the law,

raising new arguments, or pediing a court to change its mai.” Lyles v. Reynolds, C/A No.

4:14-1063-TMC, 2016 WL 1427324, at *1 (D.S.C. Apr. 12, 2016) (citing Exxon Shipping Co. v.

Baker, 554 U.S. 471, 485 n.5 (2008)).

3The court observes that “rule” refaosthe Federal Rules of Civil Procedure.
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B. The Parties’ Arguments

In their Motion, Defendants first argue thatl€ois entitled to reconsideration because
his application of force througthe use of chemical munitiongas not excessive. (ECF No. 67
at 1.) In support of their argument regardingeSp Defendants assert that because the court
“does not dispute that the usemfinitions may have been necegsgsee ECF No. 62 at 7), its
decision to deny Coles summarggment on qualified immunityra Plaintiff’'s excessive force
claim is erroneous due to the ammt of munition deployed by Cole¢ECF No. 67 at 2.) More
specifically, Defendants assert ti@ales’ use of 4 grams of mition does not amount to either
excessive force or a violation of Plaintiff's clearly established sigliid. at 1-2 (citing Bailey v.
Turner, 736 F.2d 963, 969 (4th Cir984) (observing that excessifi@ce analysis based on the
use of chemical munitions focuses on “the totatif the circumstances, the provocation, the
amount of gas used, and the purposes for lwlihe gas was used.” 6.) Accordingly,
Defendants request that the dotreconsider its decision amgtant Defendant Coles summary
judgment on Plaintiff's excessive force claim, orthie alternative, qualifteimmunity.” (Id. at
2)

Defendants next argue that even though “Myreaise of force was (a) subsequent to
Defendant Coles’ and (b) was larger by a facio40” (ECF No. 67 at 2), “there was no clear
legal precedent” such that Mincey “would vieabeen reasonably puin notice” that the
deployment of 163 grams of chemical munition iRtaintiff's cell was in violation of his clearly
established rights. _(Id. at 4.) Additionallpefendants observe that any argument that the
deployment of 163 grams was excessive is @iitig by the nonexistence of supporting medical
documentation demonstrating injury to Plaintiffd. at 4-5.)

Plaintiff opposes the Motion to Reconsidegung that Defendants have failed to suggest



an appropriate basis for grantirgief under Rule 59(e) and théWlotion only “rehash[es] issues
already ruled upon” by the court. (ECF No. 723t In this regard, Rintiff asserts that the
court correctly found thathe facts viewed in the light rabfavorable to Plaintiff support a
finding that “Defendants wiated Plaintiff's constutional rights and are na@ntitled to qualified
immunity.” (Id. at 3.) Therefa, in light of the aforementionddctual disputePlaintiff asserts
that the court correctly denied summary judgiend should further deny Defendants’ Motion
to Reconsider. (Id. at 3 &5.)

C. The Court’'s Review

In their Motion, Defendants did not make aarguments for reconsideration referencing
either an intervening change in controllingwlaor new evidence previously unavailable.
Therefore, the court construes Defendants’ Moéisrseeking reconsideration on the basis that it
would be an error of law or mdast injustice if the court failed to reverse its decision denying
Defendants’ Motion for Summaryidgment as to qualified immunignd/or on Plaintiff's claim
for excessive force.

1. Excessive Force

In the March Order (ECF No. 62), thewt found a violation of Plaintiff's Eighth
Amendment right to be free from excessivecéo after analyzing both the subjective and
objective components regad by the Fourth @uit in Iko v. Shrge, 535 F.3d 225, 238-39 (4th
Cir. 2008). (ECF No. 62 at 5—-8Defendants seek reconsideratiortto§ decisiorasserting that
they did not use excessive force against Plaintiff in violation of the Eighth Amendment because
(1) the court agreed that the “use of mams may have been necessary” (ECF No. 67 at 2
(citing ECF No. 62 at 7)) and (2) Defendarastions were “objectively reasonable under the

circumstances of which . . . [theyere] aware.” (Id. at 2 & 5.) In considering the latter second



point, the court finds that it does not demonstthte need for reconsideration because it is a
summation of arguments already ruled upon. Aseaddmer first issue, the court reviewed its
analysis of the Iko factors in the March Order and concluded that the decision denying summary
judgment on Plaintiff's excessive force claind diot result in the commssion of either clear
error or manifest injusticé. As a result, the court declines reconsider its determination that
Defendants were not entitled to summjaiggment on Plaintiff's claim for excessgiorce.

2. Qualified Immunity

Defendants seek reconsideration of the Macter on the basis that they were entitled
to qualified immunity on the excessive force claim. Qualified immunity offers complete
protection “from liability for civi damages” for government offads sued in their individual
capacities as long as “their conduct does not \@atlgarly established statutory or constitutional

rights of which a reasonablergen would have known.” Harlow. Fitzgerald, 457 U.S. 800,

818 (1982). For gualified immunity tattach to a defendg either the factgsiewed in the light
most favorable to the plaintiff fail to demonsg&dhe violation of a pretted constitutional right

and/or the right was not clearly dsliahed at the time of the violation.Tolan v. Cotton,

* Clear error occurs when the revieg court “is left with the defiite and firm conviction that a
mistake has been committed.” United States v. Harvey, 532 F.3d 326, 336 (4th Cir. 2008)
(internal quotation marks omitted); see aldoited States v. Martinez—Melgar, 591 F.3d 733,
738 (4th Cir. 2010) (“[C]lear error occurs wheuwliatrict court’s factuafindings are against the

clear weight of the evidence considered agale.”) (internal quotdon marks omitted); Miller

v. Mercy Hosp., Inc., 720 F.2d 356, 361 n.5 (4th @B83) (explaining that a district court’s
factual finding is clearly erroneous if “thenfling is against the great preponderance of the
evidence”) (internal quotation marks omitted). Manifest injustice occurs where the court “has
patently misunderstood a party, or has made aidecoutside the adversdrissues presented to
the Court by the parties, or has made anremaoi of reasoning but of apprehension . . . .
Campero USA Corp. v. ADS Foodservice, LLC, 916 F. Supp. 2d 1284, 1292-93 (S.D. Fla.
2012) (citations omitted).

®>“In resolving questions of qualified immunity atimmary judgment, courts engage in a two-
pronged inquiry.”_Tolan v. Cotton, U.S. 134 S. Ct. 1861, 1865 (2014). “The first asks
whether the facts, ‘[tjJaken in ¢hlight most favorable to the party asserting the injury, . . . show
the officer’'s conduct violated federal] right[.]” Id. (quothg Saucier v. Katz, 533 U.S. 194,
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US.  ,134 S. Ct. 1861, 1865—-66 (2014). In tk&amt matter, once the court determined
that Plaintiff's Eighth Amendment excessif@rce claim would survive summary judgment,
Defendants’ entitlement to qualified immuntgpended on whether thenstitutional right was
“clearly established” at the time of the eventsssue. “Officials’ actions violate a ‘clearly
established’ constitutional rigbnly if, ‘in the light of preexisting law[,jhe unlawfulness’ of the

actions is apparent.” ko, 535 F.3d at 237{88oting_Anderson VCreighton, 483 U.S. 635,

640, (1987)). Only cases from the South Caelsupreme Court, the United States Supreme

Court, or the Fourth Circuit can clearly edisiio the law. _Booker v. S.C. Dep't of Corrs., 855

F.3d 533, 538 (4th Cir. 2017) (citing Owensrek Owens v. Lott, 372 F.3d 267, 279 (4th Cir.
2004)). “But when ‘there are no such decisions from courts of controlling authority, we may
look to ‘a consensus of casesparsuasive authority’ from otherrjgdictions, if such exists.”
Id. (citing Owens, 372 F.3d at 280).

Clearly, Plaintiff had a constitional right to be fredrom receiving an excessive

discharge of chemical munitions at the timeh# alleged incident. See Williams v. Benjamin,

77 F.3d 756, 763 (4th Cir. 1996) (ik generally recognized that is a violationof the Eighth

Amendment for prison officials to use mace, tgas or other chemical agents in quantities

M

greater than necessary or for the sole purposeflaftion of pain.”) (quoting Soto v. Dickey,

744 F.2d 1260, 1270 (7th Cir. 1984)). However, Ddénts contend thateli are entitled to
gualified immunity because they did not have fair warning in October 2012 that the usage of

either 4 grams or 163 grams ofechical munitions violated Pldiff’s rights. In this regard,

201 (2001)). “The second prong of the qualified-immunity analysis asks whether the right in
guestion was ‘clearly established’ at the tiofethe violation.” H. at 1866 (citing Hope v.
Pelzer, 536 U.S. 730, 739 (2002)). For the seqondg, “the salient question . . . is whether
the state of the law’ at the time of an inciderviled ‘fair warning’ tathe defendants ‘that their
alleged conduct was unconstitmal.” 1d. (quoting Hope, 538J.S. at 741). “Courts have
discretion to decide the order which to engagehese two prongs.”_ld. (citing Pearson v.
Callahan, 555 U.S. 223, 236 (2009).



Defendants assert that “opinions regarding constitutionally excessively quantities of chemical
munition post-dated the circurasices facing these officers by almost a year and, as such, they
could not have been aware of this legal constofiche line between use of force to maintain
order and discipline, and that of using forcetfa very purpose of causing harm.” (ECF No. 76
at2.)

In considering Defendants' contention, tbeurt observes that ionly located one
appellate-level decision that discusses disaharmgounts for chemical munitions in the context

of excessiveness. In Williams v. Benjamin, theu@ of Appeals for the Fourth Circuit reversed

the district court’s grant of summary judgmea defendant officers on an Eighth Amendment
claim in a situation where the inmate was gpdawith 5.5 grams of mace and was not allowed
to wash it off for 8 hours. 77 F.3d at 764—68ldaionally, the Fourth Circuit acknowledged the

following: (1) research demonstrating that 6 graihsace was lethal in animal studies and tear

gas was lethal in the confines of a small, g@e_Williams v. Benjamin, 77 F.3d at 764 (citing

John B. Sullivan, Jr. & Gary R. Kriegerakardous Materials Toxicology 999 (1992); Spain v.

Procunier, 600 F.2d 189, 194 (9thr.Ci979) (pharmacological expeestified that “tear gas can

be lethal in the confis of a small cell”)Howard Hu & Preston Reynolds, Tear Gas—Harassing

Agent or Toxic Chemical Weapon, 262 JAMA 660 (198and (2) discrepaiws in fact as to

which type of chemical munitiowas used are not dispositiveko, 535 F.3d at 240 (“Lt. Shreve
attempts to distinguish Williams on the grounds that it involved the use of mace, not pepper
spray. Williams’s use of ‘or other chemical agégritk, plainly reacheshe use of pepper spray,

and evinces the principle that “[c]learly estabbsl’ . . . includes not dy already specifically
adjudicated rights, but those mfastly included within more general applications of the core

constitutional principle invokedy (citing Pritchett v. Alford, 973 F.2d 307, 314 (4th Cir. 1992).




Upon consideration of the aforementioned, ¢bart concludes that even in October of
2012, Fourth Circuit law provided fair warning to correctional officers that the use of an
amount of chemical munitions as small as 5d&ngg could constitute excessive force depending

on “the totality of thecircumstances.”_Bailey v. Turner36 F.2d 963, 968 (4th Cir. 1984); cf.

Johnson v. Breeden, 280 F.3d 1308, 1317 (11th2002) (“[I]f the evidence at the summary

judgment stage, viewed in the light most favordbléhe plaintiff, shows there are facts that are
inconsistent with qualified immunity being gted, the case and the qualified immunity issue
along with it will proceed to trial.”). Thefore, even though it acknowledged in the March
Order that some amount “of munitions may have been necessary,” the court nevertheless could
and did determine that the facts viewed in light most favorable td°laintiff did not support
awarding summary judgment to Defendants onlifig@ immunity grounds. After considering
the parties’ arguments on recoreigtion, the court finds that did not commit clear error or
manifest injustice in reaching this decision. Accordingly, Defendants’ Motion for
Reconsideration as to qualified immunityDENIED.
. CONCLUSION

For the foregoing reasons, the cddBENI ES Defendants’ Motion for Reconsideration of
the Order entered on Mar@i, 2017. (ECF No. 67.)

IT 1SSO ORDERED.

United States District Judge

July 12, 2017
Columbia, South Carolina



