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IN THE UNITED STATESDISTRICT COURT
DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Lowcountry Block LLCandLowcountry ) Civil Action No. 9:17-1147-RMG
PaverLLC, )
)
Plaintiffs, )
) ORDER AND OPINION
v. )
)

The Cincinnati Insurance Companies, the )
Cincinnati Insurance Compamgndthe )
Cincinnati Insurance Group, )

)

Defendants. )

)

This matter is before the Court on Defendantotion to dismiss, Plaintiffs’ motion for

leave to amend the complaint, and Plaintiffs’ motfor an extension of time to file a reply in
support of its motion for leave to amend. FRoe reasons set forth below, the Court denies
without prejudice the motion to dismiss, gratiite motion for leave tamend without prejudice
to a renewed motion to dismiss, and deniesnast the motion for aextension. Defendants

may file a renewed motion to dismissaoresponsive pleady by July 10, 2017.

l. Background

Plaintiffs Lowcountry Blockand Lowcountry Paver (collaeely, “Lowcountry”) filed
suit in the Jasper CountyoGrt of Common Pleas on Deceent23, 2016, alleging Defendant
Cincinnati Insurance Compaifgiled to pay a claim arising from a theft on September 23, 2013,
as required under ansarance policy it issued to Lowcdm Block, and asserting claims for
breach of contract and bad faith denial ofurance benefits. The complaint identifies
Lowcountry Paver as an additional Pldintand the Cincinnati lsurance Group and the

Cincinnati Insurance Companies as additional Defendants, but those parties’ relationship to the
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dispute is unclear. The complaint was servrar about April 8, 2017, and Cincinnati removed
to this Court on May 3, 2017.

On May 10, 2017, Cincinnati moved to dismiss tomplaint. Cincinnati argues that the
complaint is barred by a three-year statute oftétions, which is also an express contractual
term of the insurance policy, and that the ctaomp lacks sufficient allegations to state a
plausible claim for breach of an insurance conteadbr bad faith denial of insurance benefits.

In addition to opposing Cincinnati’'s moh, Lowcountry moved for leave to amend the
complaint on June 2, 2017—only two days after the period in which Lowcountry could amend
the complaint as a matter of righSeeFed. R. Civ. P. 15(a)(1)(B). The proposed amended
complaint is over three times as lengthy as the original complaint, and adds an additional
Plaintiff, Thomas Curry, and an additidrrause of action under S.C. § 38-59-28e4Dkt. No.

10-1.)

[. Legal Standard

A. Motion to Dismiss

Rule 12(b)(6) of the Federal Rules of CivibBedure permits the dismissal of an action if
the complaint fails “to state a claim upon whichetlian be granted.'Such a motion tests the
legal sufficiency of the complaint and “does natalge contests surrounditige facts, the merits
of the claim, or the applicability of defenses.. Our inquiry then is limited to whether the
allegations constitute ‘a short and plain staemof the claim showing that the pleader is
entitled to relief.”” Republican Party of N.C. v. Martire80 F.2d 943, 952 (4th Cir. 1992)
(quotation marks and citation omitted). In ald&kd2(b)(6) motion, the Court is obligated to
“assume the truth of all facts alleged in the ctaimp and the existence of any fact that can be
proved, consistent with the complaint’'s allegation&” Shore Mkts., Inov. J.D. Assocs. Ltd.

P’ship, 213 F.3d 175, 180 (4th Cir. 2000). Howeverjlavthe Court must accept the facts in a
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light most favorable to the non-moving party;need not accept as true unwarranted inferences,
unreasonable conclusions, or argumentd.”

To survive a motion to dismiss, the complamist state “enough facts state a claim to
relief that is plausible on its face.Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007).
Although the requirement of plausibility does mapose a probability requirement at this stage,
the complaint must show more than a “sheer pdigithat a defendantas acted unlawfully.”
Ashcroft v. Igbgl 556 U.S. 662, 678 (2009). A complalms “facial plausibility” where the
pleading “allows the court to drathe reasonable inference tha¢ ttiefendant is liable for the
misconduct alleged.ld.

B. M otion to Amend

Under Rule 15(a)(2) of the Fadé Rules of Civil Procedurafter the time has passed to
amend a pleading as a matter of course, “a party may amend itsigleatli with the opposing
party's written consent or the ctsrleave. The court should freely give leave when justice so
requires.” Rule 15(a) is a “liberal rule [thai]ves effect to the fedal policy in favor of
resolving cases on their merits insteadlisposing of them on technicalitiesl’aber v. Harvey
438 F.3d 404, 426 (4th Cir. 2006) (en banc). Hamve“[m]otions to amend are committed to
the discretion of the trial court.’Keller v. Prince George’s Count®23 F.2d 30, 33 (4th Cir.
1991). Thus, “[a] district court may deny a tma to amend when the amendment would be
prejudicial to the opposing party, the moving panas acted in bad faith, or the amendment
would be futile.” Equal Rights Ctr. v. Niles Bolton Assqc802 F.3d 597, 602—-03 (4th Cir.
2010).

Futility is apparent if the proposed ameddsomplaint fails to state a claim under the
applicable rules and accompanying standards: disfrict court may deny leave if amending the

complaint would be futile—that is, if the ggosed amended complaint fails to satisfy the
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requirements of the federal rulesUnited States ex rel. Wilson v. Kellogg Brown & Root,,Inc.
525 F.3d 370, 376 (4th Cir.2008) (internal quatatmarks omitted). “If an amendment would
fail to withstand a motion to dismiss, it is futileWWoods v. Boeing Co841 F. Supp. 2d 925,
930 (D.S.C. 2012). “Therefore, if any new weleatied facts are asseriadthe new proposed
complaint, but they fail to shothat the plaintiff isentitled to relief, theeourt should deny the
motion for leave to amend.in re. Bldg. Materials Corp. oAm. Asphalt Roofing Shingle Prod.
Liab. Litig., No. 8-11-2000-JMC, 2013 WL 121524%4,*2 (D.S.C. June 17, 2013).
1. Discussion

Lowcountry’s current three-page complaintolsviously deficient. The complaint was
filed after the three ya limitations period lapsed on September 22, 2016. In opposition to the
motion to dismiss, Lowcountry argues the pdrishould be tolled because “the insurance
company purposely refused to prdgeadminister the claim in aaffort to attempt to delay so
that it could raise the statute of limitations desie and avoid paying theagh at issue.” (Dkt.
No. 7-1 at 3) Lowcountry attaches to its legal memoranda affisaand correspondence in
support of that argument but the complaint itselievoid of any supporting factual allegations.
The complaint likewise is devoid of any fadtudlegations supporting ¢hasserted breach of

contract or bad faith claims. &rcomplaint simply identifies the parties, states that Cincinnati

! South Carolina Code § 15-5-530@)pressly applies a three-yesiatute of limitations to “an
action on any policy of insurance, either fire oe.lif Lowcountry also arge€‘either fire or life”
exempts insurance other than fire or life insgeafrom that subsectioand that, consequently,
the three-year statute of limitatis for any action on a contract{8-5-530(1)) applies. Because,
according to Lowcountry, the § 15-5-530(1) limitais period runs from the date of breach, not
the date of loss, the complaiigt timely because the breaglirportedly occurred in January
2017. (See Dkt. No. 11-1 at 7.) That argumentithout merit because the complaint does not
provide any allegations from which a dateaof alleged breach, other than the September 23,
2013 date of loss, could be inferred.



refused to pay a claim regarding a theft on &apier 23, 2013, and asserts that refusal to be
breach of contract and bad faith denial of insurance benefieeDkt. No. 1-1.)

Now haled into federal court, Lowcountry umstandably seeks to amend its complaint.
Lowcountry could have amended without ledw May 31, 2017, but instead filed a motion for
leave to amend on June 2, 2017. (Dkt. No. 10durts “should freely give leave” to amend
pleadings “when justice so requires.” Fed. R..®. 15(a)(2). The Court finds cause under that
generous standard to grant leave to amend the complaint for two reasons. First, Lowcountry did
not select the federal forum and so it is reasonable that Lowcountry be permitted to amend its
pleading to comport better witfederal pleading standards. Second, the current complaint
cannot survive a motion to dismiss and so aleofi leave to amend would effectively put
Lowcountry out of court, which wdd be an excessively severestion for a two-day delay in
amending a pleading.

Cincinnati opposes leave to amend becawsexording to Cincinnati, the proposed
amendment is futile. Defendant makes sevargiments in support of that position: (1) the
complaint is barred by the statute of limitats, (2) South Carolina Code § 38-59-20 does not
provide a private cause of action, (3) proposeiniiffs Low Country Paver and Thomas Curry
lack standing, (4) Lowcountry seeks speciamdges with specificallystating the special
damages, and (5) Lowcountry seeks other refieEh as prejudgment interest and attorney’s
fees, that are by law unavailable in this actioBegDkt. No. 15.)

While reply briefs are disfavored in this DistrictegLocal Civil Rule 7.07 DSC), an
opposition to a motion for leave to amend that asghe proposed amended complaint is a legal
futility is, essentially, a motion to dismiss theoposed amended complaint, and so Lowcountry

is entitled to reply. SeeArmstrong v. Manzo380 U.S. 545, 552 (1965) (“A fundamental



requirement of due process is ‘thpportunity to be heard.”).The Court therefore cannot rule
on the merits of Lowcountry’s futility argumentgthout giving Lowcountryan opportunity to
reply to those arguments. The Court is cogrtithat Cincinnati’s time for filing an opposition
to the motion to dismiss was shortened t@ oveek and that Lowcountry has moved for an
extension of the replgeadline to July 29, 20171t would be inequithle to allow Lowcountry
almost three times as much time as Cincintatbrief the adequacy dhe allegations in the
proposed amended complaint. Further, the Ingel already scattered over a motion to dismiss,
a motion for leave to amend, three briefs ppasition to those motions, and a reply brief in
support of the motion to dismiss. The Court ¢fi@re grants the motion for leave to amend the
complaint without prejudice to Cincinnati’'s abjlito raise again its arguments against the
amended complaint in a renewed motion to dismand extends the time to file a renewed
motion to dismiss or responsive pleadingJidy 10, 2017 (regardless of when Lowcountry
actually files its amended complaint)SeeFed. R. Civ. P. 15(a)(3providing responses to
amended pleadings are due within 14 daysg|nlpss the court orders otherwise”). The
amendment moots the pending motion to dismiss the original complaint, which is dismissed
without prejudice.

Finally, the Court again notes that it canconsider affidavits without converting the
motion to dismiss into a motion for summangg@ment, nor can it convert a motion to dismiss
into a motion for summary judgment where, as héhe parties have ndtad an opportunity for
reasonable discovery.See E.l. du Pont de Nemew& Co. v. Kolon Indus., Inc637 F.3d 435,
448-49 (4th Cir. 2011). The Court therefavédl not consider affidavits attached to briefs
supporting or opposing a renewed roatto dismiss. The Court will consider only the complaint

and the documents attached thereto (Dkt. Nos. 10-1, 10-2, 10-3, 10-4).



V. Conclusion

For the foregoing reasons, the COBRANTS the motion for leavéo amend (Dkt. No.
10) without prejudice to Defendants’ ability to assert arguments raised in opposition to that
motion in a renewed motion to dismiss. Plaintiffs@RDERED to file the amended complaint
by June 19, 2017. The motion to dismiss (Dkt. No. HENIED WITHOUT PREJUDICE.
The motion for an extension (Dkt. No. 16) ENIED AS MOOT. Defendant may file a
renewed motion to dismiss or a responsive pleading by July 10, 2017.

AND IT ISSO ORDERED.

s/ Richard M. Gergel
Richard Mark Gergel
United States District Court Judge

June 12, 2017
Charleston, South Carolina



