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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA
MELISSA VANDERGRIFF,et al.,

Raintiffs,

No.1:14-cv-177-SKL

RED ROBIN INTERNATIONAL, INC.,et al.,

Defendants.

~— T o e

ORDER

Before the Court is a motion, along withm@morandum in support, filed by Defendants,
Red Robin International, Inc. and Redoldth America’s Gourmet Burgers and Spirits
(“Defendants”), pursuant to Rulg of the Federal Rules @fivil Procedure [Docs. 49 & 50].
Defendants’ motion seeks an order requiring tieor Plaintiff C.V. (“minor Plaintiff’) to
submit to an independent medical examinaffdME”) to be perfomed by Dr. Michael S.
Duchowny, a pediatric neurologisy Miami, Florida. Plainff Melissa Vandergriff and the
minor Plaintiff (“Plaintiffs”) filed a response iapposition to the location of the IME [Doc. 55]
and an affidavit of Dr. Lewis McCoy Miller, ll[[Doc. 55-1]. Defendantsléd a reply [Doc. 56],
and an affidavit of Dr. Duchowny [Doc. 57-1A hearing was conducted on April 29, 2016, and
this matter is now ripe.
l. INTRODUCTION

This diversity case involves a minor’s allegslip and fall in Defendants’ restaurant
[Doc. 29]. Plaintiffs are seélg a significant recovery for dages allegedly resulting from a

closed head injury caused by the fall. Defendstate the minor Plaintiff alleges that, as a result
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of the slip and fall, she “contracted a ‘sezuwlisorder that none of the multiple medical
providers have been able to specifically diagnos provide a treatmemian to bring about a
cure or provide sufficient medical magganent” [Doc. 50 at Page ID # 277].

Defendants want the minor Plaintiff to submit to an IME to be performed by Dr.
Duchowny, a pediatric neurologist specializing ilzgee disorders. Defalants anticipate that
Dr. Duchowny will be a testifying expert at triaDefendants have scheduled the requested IME
for May 25, 2016 in Miami, Florida [Doc. 49-1]. [Badants state that they will cover all costs
associated with the trip teliami, including airfare, lodgingfood, and transportation in Miami
[id. at Page ID # 203]. Alternasly, if flying is an issue, Cfendants are willing to provide
Plaintiffs with a rental car, @&vel expenses and mileage refiate driving their own personal
vehicle, or a professiohdriver and vehicleifl. at Page ID # 203 n.1].

Defendants explain that the examinationl Wast approximatelyone to two hours and
will cost approximately $800.00 if is conducted in Dr. Duchownyutffice in Miami, but if Dr.
Duchowny travels to Chattanooga to performIti&, there will be additional fees of $7,500.00
a day plus travel expenses [Doc. 50 at P@apeét 281]. Defendants fther explain that the
earliest Dr. Duchowny could perform the IME@hattanooga would be in late June 20064t
Page ID # 281-82.

Plaintiffs agree that an IME is warranted in this case and do not object to the proposed
manner and scope of the examination or to having Dr. Duchowny perform the examination.
Rather, Plaintiffs oppose having the examinatidee tplace in Miami, Florida, approximately

800 miles from Plaintiffs’ home [Doc. 55 at Page#[336]. Plaintiffs have filed the Affidavit of

! Having the IME in late June will impact the current scheduling order [Doc. 45] as the parties’
expert disclosures and finalitwess lists are due on June2816, and the discovery completion
deadline is July 6, 2016.
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Dr. Miller, a pediatric neurolagt at Children’s Hospital at Erlanger in Chattanooga who is
currently treating the minor Plaintiff “related b@r traumatic brain injury and ongoing epileptic
seizures” [Doc. 55-1 at Page ID # 348]. Dr. Militests that the mindtlaintiff “continues to
suffer from severe epileptic seizures on @gutar basis despite medication and surgical
treatment,” and he will “not give her medical clearance to get on a plane due to the regularity and
severity of her epileptic seizuresid] at Page ID # 348]. Plaifft Melissa Vandergriff, the
minor Plaintiff's mother, testified during heleposition on January 22, 2015, that the minor
Plaintiff has about five seizures a day [Doc. 5&tPage ID # 352]. Dendants have filed the
competing affidavit of Dr. Duchowny. Hetests that, upon reviewing the medical records
provided to him pertaining to ¢hminor Plaintiff's treatment sluding those from Children’s
Hospital at Erlanger and Dr. Miller, he has “foumdthing to indicate C.V.’s current physical
condition would prevent her from safely tranglito Miami for an examination” [Doc. 57-1 at
Page ID # 367-68].
. ANALYSIS

Defendants request that thet order the minor Plaintiffo travel approximately 800
miles one-way by airplane (or aitatively by car) to Miami, Flrida, to have Dr. Duchowny,
Defendants’ chosen pediatrineurologist, perform the IMEnN his office. Defendants
alternatively state that Dr. Bhowny could travel to Chattanoog@a perform the IME in late
June at significantly increased fees and exgenslf such allegedly increased expenses are
incurred, Defendants request an offset from anyréutiward to Plaintiffs. Plaintiffs argue that
the minor Plaintiff's physical condition limits herilty to travel to Miami as evidenced by her

treating physician’s affidavit. Rintiffs also argue there are ottypalified pediaic neurologists



located in Chattanooga, Nashville, BirminghamAtanta within at most a two-hour drive from
Plaintiffs’ home in Chattanooga who could perform the IME.

Rule 35 of the Federal Rules of Civil Bealure governs IMEs. A party seeking an order
for a Rule 35 IME must show (1) that the pl#f has put her physical or mental condition “in
controversy,” and (2) that theeis “good cause” for the IMESchlagenhauf v. Holder, 379 U.S.
104, 117-18 (1964). The parties agree that theomPlaintiff's neurological condition is in
controversy and that there is gocalse for the IME. Plaintiffs have not objected to the manner
or scope of the proposed IME tar the proposed pediatric neurolsigi The sole issue before the
Court is where the IME should takeape — in Chattanooga or in Miami.

Rule 35 provides that a court order requirinupaty to submit to an IME must specify the
“location” for the examination, but the Rule does not provide guidance for determining the
appropriate location.See Fed. R. Civ. P. 35(a)(2)(B). Courts have interpreted Rule 35 to give
them broad discretion in determining tthetails of the IMEsuch as locationSchlagenhauf, 379
U.S. at 114-15 (Rule 35 is “to be accorded braadl ldberal treatment, to effectuate the purpose
[of the rules of civil procedure] that ‘civil triala the federal courts Honger need be carried on
in the dark.”); see also 8B Fed. Prac. & Proc. Civ. 8 2234 (3d ed.) (“The trial court has
extensive discretion in determiningetdetails of the examination.”).

While some courts have developed a genetalthat plaintiffs should submit to an IME
in the forum in which they choose to bring thigwsuit, this general rule is not absolute and
courts may consider the plaintiffs medicalndition when deciding the appropriate location.
See Mansdl v. Celebrity Coaches of America, Inc., No. 2:13-cv-01497, 2013 WL 6844720, at *1-

2 (D. Nev. Dec. 20, 2013Rrado v. County of Sskiyou, No. CIV S-08-1835, 2009 WL 1657537,

at *2 (E.D. Cal. June 12, 2009). It appears thatiegon of this general ta typically arises in



cases where a defendant requests to take an It judicial district where the case is pending
and the out-of-forum plaintiff opposésveling to the judicial disttt. Then, the plaintiff has the
burden to show that traveling to the examimatwithin the judicialdistrict poses an undue
burden or hardship in light of the plaintiff's medical conditioSee Mansel, 2013 WL 6844720,
at *2; Ornelas v. Southern Tire Mart, LLC, 292 F.R.D. 388, 400 (S.D. Tex. 201Byado, 2009
WL 1657537, at *2. The general rule is less digant here because Bmdants are requesting
the IME be performed outside ofetfiorum districtand state.

The parties have not submitted case law fro @ourt or from the Court of Appeals for
the Sixth Circuit (“Sixth Circuit”yegarding the factors to considardetermining the location of
an IME, and this Court has found none inrésearch. While the nomtaling cases cited by the
parties are very fact specific,etftases are still insttive as to the various factors that courts
typically consider and weigh in determining tloeation of an IME. One such factor is the
location of the physician of chame. Although the movingarty does not have an absolute right
to compel the examiner of its choice, absetitivabjections to the settion, the movant usually
is entitled to the physician of choice. &®&d. Prac. & Proc. Civ. § 2234.2 (3d ed.)see also
DeNeui v. Wellman, No. CIV. 07-4172, 2008 WL 406581éf *3 (D.S.D. Aug. 27, 2008);
Sinchcomb v. United Sates, 132 F.R.D. 29, 30 (E.D. Pa. 1990)hus, that the requested IME is
outside of the judicial district in which tlease is pending, by itself, does not render the request
unreasonableDeNeui, 2008 WL 4065816, at *4-3eed v. Marley, 321 S.W.2d 193, 195 (Ark.
1959).

Other factors include the undue burden hardship on the plaintiff based on the
plaintiff's medical conditions, the amount and timeraivel that the plaintiff has been willing to

undertake on his or her own while burdened wlih physical conditions, ¢hspecific evidence



from the plaintiff's doctor of the harm that would result from the travel to the IME, and the
specific medical expertise neediat is not available locallySee Mansel, 2013 WL 6844720,

at *2 (finding the plaintiffs mustravel from their home in Tegao Las Vegas where their case
is pending for their IMEs because the pldis failed to establish by sufficient medical
specificity that they would be harmed by the trav€lnelas, 292 F.R.D. at 400 (requiring
plaintiff to travel approximatg 100 miles within the judicialdistrict over the plaintiff's
objection because the plaintiff failldo provide any rationale as why travel to the proposed
location would cause undue burden or hardslitpgje v. Hertz Corp., No. CIV 09-5098, 2011
WL 5553489, at *7 (D.S.D. Nov. 15, 2011) (finding not unreasonable goiree plaintiff to
travel from Canada to Colorado for the IME givthe distances plaintifias voluntarily traveled
while burdened with thesame physical condition)Moodard v. Wal-Mart, No. 5:09-CV-428,
2010 WL 3455342, at *2 (M.D. Ga. Aug. 26, 2010) (fimglithat requiring plaintiff to travel
approximately 85 miles from Macon to Atlanta &;m IME would not impas an undue hardship
on the plaintiff based on the plaintiffs own tedvhabits while it wuld be unreasonable to
require the doctor to travel to Macondawould impose greater costs on defendamsido,
2009 WL 1657537, at *1-#inding the plaintiff failed to reet her burden of providing specific
medical evidence that traveling California, where her caseas pending, for the IME would
negatively affect her health evenlight of her doctor’s declarain stating she should not travel
to California for the next couple of monthedause her medical treatment requires her to be
close to her doctorsplaintiff B v. Francis, No. 5:08CV79, 2009 WI1360853, at *2 (N.D. Fla.
May 12, 2009) (finding that defendants failedstiow good cause for the IME to be performed
outside of the judicialistrict by not arguing oshowing that the chosen psychiatrist had a

special expertise that could not be found llgcaespecially when there were two major



universities and several urbareas within the district)yicDonald v. Southworth, No. 1:07-cv-
217, 2008 WL 2705557, at *6 (S.D. Ind. July 10, 2008)ding no burden for the defendant to
demonstrate that a satisfact@yamination could not be condudtat a closer location to the
plaintiff but the plaintiff failedto demonstrate how traveling to Indianapolis, the forum where the
case is pending, nine months after travelingdhergive his deposition would create a specific
undue burden or hardshi@eNeui, 2008 WL 4065816, at *4-5 (reging a Minnesota plaintiff
who brought suit in Sioux Fall§outh Dakota to travel to OmahNebraska for an IME when
there were only seven neurologists in SiouMsFaot connected with the parties who could
perform the IME and based on the amount of tréwelplaintiff had been Ming to undertake to
secure medical testimony to support hermataunder the same disability conditionB)ount v.
Wake Electric Membership Corp., 162 F.R.D. 102, 107 (E.D.N.C. 1993) (refusing to order
plaintiff to attend an out-edlistrict IME when plaintiff wa wheelchair bound and had no means
of transportation and the tripould be difficult to manage and wh the defendants did not argue
that the chosen physician was uniquely qualifiefijart v. Burford, 42 F.R.D. 591, 592-93
(N.D. Okla. 1967) (finding that the defenddailed to show good cause for the IME to be
performed in Oklahoma City which was 118 milessale of Tulsa, the dirict where the case
was pending and where the pld#inived, by the defendant’s salted internist and diagnostician
when there were over 40 internistsdadiagnosticians practicing in Tulsdeed, 321 S.w.2d
193, 197-98 (Ark. 1959) (ordering plaintiff to subrotan IME out of state and 121 miles away
when there was no evidence that trip would causaendue burden or hatup to plaintiff).

In addressing the various fac$, Plaintiffs argue that Bendants have the burden of
proof to show there is good cause to requird Mie take place outside adlfie district [Doc. 55 at

Page ID # 340]. To do so, Plaintiffs contebdfendants must show ack of qualified local



examiners in the district. Plaintiffs contendf@wants have failed to meet their burden because
there are eight pediatrieurologists in the Eastern Distrmft Tennessee, not counting the minor
Plaintiff's treating pediatric neafogist, and there are many hdafs and universities within 150
miles of Chattanoogad. at Page ID # 343-44]. Additiong]l Plaintiffs argue that the minor
Plaintiff's physical condition sevegelimits her ability to travel and that her treating physician
has stated that she shouldt travel by airplaned. at Page ID # 345]. Rintiffs also note that
Plaintiff Melissa Vandergriffthe minor Plaintiff's mothers eight months pregnand[ at Page

ID #346 n.29].

Defendants counter that there is no legguneement the IME must occur in the forum
district and argue that Pldifis have not met their burdeof proving an undue burden or
hardship for the minor Plaintiff to travel tdiami [Doc. 56 at PagéD # 357-58]. Defendants
argue that the minor Plaintiff has already bem@amined by four pediatric neurologists in
Tennessee who have not determined theseaf the minor Plaintiff's seizurésand that the
circumstances of the case require the Il performed by “a physician with a dedicated
expertise in seizure disorders a¢hildren, including epilepsy”idl. at Page ID # 360-61]. A
review of Dr. Duchowny’s curridum vitae supports that he spaldes in pediatric seizure
disorders [Doc. 49-9]. Neither party has dssed specifically whethehere are additional
gualified pediatric neurologists wittxperience in seizure disordexstside the state but within a

two- or three-hour drive of Plaintiffsiome such as in Georgia or Alabama.

2 The minor Plaintiff has been treated by pediateurologists at Vanderbilt University Hospital
in Nashville, at Children’s Hospital at IBnger in Chattanooga, at LeBonheur Children’s
Hospital's Comprehensive Epilepsy Program in Memphis, and in Knoxville. Defendants
guestion whether there are other twos with the needed qualifications and experience in seizure
disorders in these areas that are not colleagutgahinor Plaintiff's treating physicians in the
same programs or hospitals [Doc. 56 at Page ID # 359].
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Defendants further contend that Plaintiffs hdaed to show that the required travel to
Miami will place an undue burden or hardship oaiftlffs. Defendants argue that Plaintiffs
have failed to provide evidence that the minor Plaintiff cannot travel to Miami by car.
Defendants argue that the minor Plaintiff Isa$ely traveled by car approximately 1,200 miles
round trip to Redford TownshigMichigan to visit family andshe has traveled approximately
650 miles round trip to Memphis to seek medicahtment [Doc. 56 at Page ID # 361; Doc. 50
at Page ID # 283]. Plaintiffs haexplained that they were abletake these tripat their leisure
over several days. Courts, howevhave considered a plaffis traveling habits while under
the alleged medical conditions to determine whetbesrder the plaintiff to travel to the IME.
See Page, 2011 WL 5553489, at *AMoodard, 2010 WL 3455342, at *2.

Plaintiffs argue that it is very difficult for thminor Plaintiff to travel Plaintiffs contend
that while they may need to show the minor ml#fis physical condition limits her ability to
travel, they need not show travel wowdause her physical condition to worseBee Bieser v.

J.E. Phillips & Sons, Inc., No. 4:12-CV-386, 2013 WL 1611483, at *2 (E.D. Mo. Apr. 15, 2013)
(finding persuasive that even though plaintibes not claim the travel would worsen his
condition, the lengthy trip would be digfilt for the plaintiff to manageBlount, 162 F.R.D. at
170. Plaintiffs rely on the deposition testimoaiy Plaintiff Melissa Vandergriff, the minor
Plaintiff's mother, to establistravel in a car would be diffitubecause the minor Plaintiff has
multiple seizures every day, many of which itweoher limbs locking, her body shaking, and her
falling over [Doc. 55-2 at Page B 352-353]. They further relgn the sworn statement of Dr.
Miller that he would not give her medical cleaca to fly because of the regularity and severity
of her seizures [Doc. 55-1]. Plaintiffs contetidit to require the minor Plaintiff to travel to

Miami by car would require the mor Plaintiff to be on the roafir roughly 24 hours to make



the approximately 1,600 mile round trip for a onevwo hour IME. Plaintfs also argue that
Plaintiff Melissa Vandergriff wow need to accompany her daughter to the IME and in late May
she will be approximately eight months pregiden [Doc. 55 at Page ID # 346 n.29].

The Court has broad discretion to determine whether the unopposed IME by Dr.
Duchowny will occur in either Gittanooga or Miami.Considering the relevant factors, proof,
and arguments, the Court will notder the minor Plairff to fly to Miami contrary to her
treating physician’s refusal to give her medickdarance to fly. Likewise, the Court will not
order the minor Plaintiff to &vel by car approximately 1,600iles round trip inlight of the
minor Plaintiff's medical conditioand her mother’s pregnancy.

Based on the sworn statement of Dr. Milléhe minor Plaintiff experiences severe
seizures on a regular basis despite taking medication. WdeCourt appreciates Dr.
Duchowny’s opinion that nothing in the medicakords he has reviewed should prevent the
minor Plaintiff from safely traveling to MiamDr. Duchowny is not the minor Plaintiff's
treating physician and he has not examinedpoksen with the minor Plaintiff. While there is
evidence that the minor Plaintiff has voluntarihaveled by car to Michigan to visit family,
Plaintiffs have explained that these trips haeeurred at a leisurelgace over several days.
Even if this leisurely pace could be accommodated on a trip to Miami for the IME, the minor
Plaintiffs mother who would need to accpamny the minor Plaintiff to Miami will be
approximately eight months pregnant in late Ma@ye Court is not persdad that any previous
voluntary car trip would justify ordering the minoaiitiff and her pregnant mother to travel the
approximately 1,600 miles by car for a one tm twour IME that can be conducted closer to

Plaintiffs’ home and in the forum.
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The Court has also considered and glhed the burden and inconvenience to Dr.
Duchowny of traveling to Chattanooga. In ligiftthe fact that Dr. Duchowny has agreed to
travel to Chattanooga, and basedthe unique facts dhis case, the bueth and inconvenience
to Dr. Duchowny and his practice if he travel<ioattanooga appears to be less than the burden
to the Plaintiffs if they travel by car to MiamiThis is especially so when considering that Dr.
Duchowny will be well compensated for his inconvenience as evidenced by his $7,500.00 per
day fee.

Accordingly, the CourCONCLUDES in its discretion thathe IME with Dr. Duchowny
will take place in Chattanooga, Tennessee. Defeadaunst notify Plaintiffs of the date and the
address for the IME as soon as gible and the parties must ma&eery effort to agree to a
mutually convenient date as early as possible for the IME.

Additionally, Defendants requestat the Court order that any increased costs associated
with having Dr. Duchowny conduct the IME in Gtamooga instead of Miami be deducted from
any recovery the Plaintiffs might obtain in tltigse. The Court reserves ruling on this request,
which can be addressed further if and when costs are awarded.

[11.  CONCLUSION

For the foregoing reasons, Defendants’ motion for a Rule 35 IME [Doc. 49] is
GRANTED IN PART and DENIED IN PART. The Court herebyYDRDERS the minor
Plaintiff to submit to the IME to be perfoed by Dr. Duchowny in Chattanooga, Tennessee.
Defendants arBIRECTED to notify Plaintiffs as soon as pdsig of the date and address of the
IME. The parties are furth@I RECTED to submit a joint agreechotion proposing new dates

for the parties’ expert disclosures, witndisgs, and discovery completion deadlines. The
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dispositive motions deadline and trial date sahacurrent scheduling order [Doc. 45] will not
be changed.
SO ORDERED.

ENTER:

SUSANK. LEE
UNITEDSTATESMAGISTRATE JUDGE
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