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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

SHERRY J. CAPPS, )
CHARLOTTE P. DELGAICCO, and )
BRIAN D. PIERCE, )
)
Plaintiffs, )
)
V. ) No.: 3:12-CV-545-TAV-HBG
)

RHONDA L. BARNES, )
JAMES R. BARNES, )
JOSEPH A. CRUMLEY, )
STEVEN R. CRUMLEY, and )
PAULINE RHODES, )
)

Defendants. )

MEMORANDUM OPINION AND ORDER

This civil action is before the Coush the motion for summary judgment filed by
defendants Rhonda L. Barnes, James R. Badosgph A. Crumley, Steven R. Crumley,
and Pauline Rhodes (“defendants”) [Doc. 2QPlaintiffs respondeih opposition to this
motion and requested that the Court defedleary the motion pursuatd Federal Rule of
Civil Procedure 56(d) to ale plaintiffs to obtain affilavits and conduct discovery
essential to justify plaintiff's gposition to the motion [Doc. 29].

The Court granted plaintiffs’ Rule 56(dnhotion [Doc. 52], pemitting them until
January 28, 2014—two weekafter the scheduled close of discovery—to file a

supplemental brief in opposition to defendgambotion. The Cournoted, however, that

! Angela Crumley was listed as a defendarthimoriginal complainand this motion, but
she was not included in the amended complaint [[B6¢, and the parties’ joint status report
[Doc. 53] represents that plaintiffs hasismissed Angela Crumley as a defendant.
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if plaintiffs failed to file a supplementdirief, the Court wouldule upon defendants’
motion based upon the present record. Efndid not file a supplemental brief by
January 28, 2014. The Court has thoroughly considereddbenants of the parties, the
relevant documents and exhibits, and tlatwlling law. For the reasons set forth
herein, defendants’ motion is denied.
l. Background

Plaintiffs are the biological children d&ichard A. Pierce, Jr. (“the decedent”),
who died on October 23, 201ih Sevier County, Tenness¢Doc. 38 p. 1]. Defendants
Rhonda Barnes, Joseph Crumley, and St€semley are stepchildren of the decedent,
defendant James Barnes is the husbariRhohda Barnes, and defendant Pauline Rhodes
is the decedent’s sister [Do¢6 | 17]. Defendants allegkat after being admitted to
LeConte Medical Center on October 13, 20th, decedent executed “Appointment of
Health Care Agent” and “Advance Care Pldarms, which wereprovided by social
worker Elizabeth Robinson [Doc. 23  6]. @ese forms, Rhonda Barnes is listed as the
person designated by the decedent to makéteare decisions on his behalf once he is
unable to do so, and the forms were purpdytsiyned by the decedent on October 13,
2011 [Doc. 26 pp. 3-5]. These forms wereanaed by Robinson and, according to an
affidavit from a medical center employee, reié’prepared by peosinel of Covenant
Health, staff, physicians, or persoadting under the control of eitherd[]. According
to defendants, theededent reviewed these forms agidcussed his intentions with

Rhonda Barnes and Pauline Rhodes bedmyeing them [Docs. 23 | 6, 24 1 4].



On the Advance Care Plan form, undes gection entitled “[o]ther instructions,
such as burial arrangements, hospice cace,” ¢he word “creamation” [sic] is written
without further instruction [Doc. 26 p. 4]. dtiffs Sherry J. Capps and Charlotte P.
DelGaicco aver that, based on their familiantith the decedent’s handwriting, he did
not write “creamation” [Doc. 33 § 3; DoB5 § 3]. Moreover, @y submit that the
decedent never indicatedtttem his desire to be cremaf{@bc. 33 § 4; Doc. 35 | 7].

On October 21, 2013, Rhon@arnes signed a form place of the decedent, who
was apparently unable to do so, usihgr maiden name, Rhonda Crumley, and
identifying herself as the decetds “daughter” [Doc. 34 pp. 2-3]. This form indicated
that the decedent did not haaa “Advance Directive”If. at 2]. On the day after the
decedent’s death, an employafeLeConte Medical Center told SherGapps that there
was no advance care directive on file ftve decedent [Doc. 35  8]. Yet, the
aforementioned forms were later producedririne records of LeConte Medical Center
[Doc. 26 pp. 3-4].

Following the decedent’sedth, Cremation Options, Inc. (“Cremation Options”),
who has been dismissed as a defendarthim action, was contacted regarding the
cremation of the decedent [Doc. 37-1 § 3Pn October 24, 2011, Jarrett Vance
(“Vance”), who was then an employee ofe@ration Options, was dispatched to an
address in Sevier County, Tennesseeegrehhe met with Rhonda Barnes, Steven
Crumley, and Joseph Crumley [Doc. 37-6 1 2-\8ance avers that during this meeting,

Rhonda Barnes told him thahe was the decedent’'s daughter, and Steven and Joseph



Crumley told him that theyere the decedent’s sonisl.[{ 4]. Further, when Vance
inquired as to whether there were any otsiblings, Rhonda Bags, Steven Crumley,
and Joseph Crumley replied that there were lddt [

During this meeting witivance, Rhonda Barnes,eSen Crumley, and Joseph
Crumley signed two documents authorizi@yemation Options to arrange for the
cremation of the decedend] § 5; Doc. 37-2]. In théirst document, titled “Cremation
and Disposition Authorization,” these three defants averred that: ) they “are legally
authorized to arrange for the crematiomgassing, and final disposition of the remains
of [the decedent],” (2) “all of the Decedentbther adult children have been notified of
the decedent’s death and nondgl@m have expressed aneadijon to the cremation,” (3)
“I/We are aware of no objectidio this cremation by any . child . . . or any person in
the next degree of kinship toetibecedent,” (4) “I/We . . certify that I/We have the legal
right to make [the cremation] authorizatiand agrees to hold Cretion Options, Inc. . .

. harmless . . . from any liability on aeod of said authorization, cremation,
identification, and final disposition,” and (8§)e obligations of Creations Options shall

be fulfilled when the decedestremains are delivered to Rhonda Barnes [Doc. 37-2].
Plaintiffs were not present when théocument was signed, and the president of
Cremation Options, James Safewright, was natrawf their existence at that time [Doc.
37-1 1 5]. After the cremation had been ctatgr, Cremation Optionsas to deliver the
decedent’s remains to RhonBarnes in accordance withe Cremation and Disposition

Authorization [Doc. 37-4 p. 4].



On October 24, 2011, the decedent wasnated [Doc. 37-1 1 9]. The following
day, James Barnes executed one of the datedehecks to Cremation Options in the
amount of $1,542.79, presumaladg payment for the decedent’s cremation [Doc. 34 p.
5]. Then, as authorized by Charlotte Dai€to and Rhonda Barnea October 25, 2011,
Cremation Options relead half of the decedent’s crated remains to each of them
[Doc. 37-1 1 10; Doc. 37-5]Both Charlotte DelGaiccana Rhonda Barnes signed forms
acknowledging this release tmt same day [Doc. 37-5].

Plaintiffs allege that defendants drable under Tennessdaw for intentional
infliction of emotional distress, negligentfliotion of emotional distress, trespass upon
the right to possess a body fecent burial, and conversioh cremated remains [Doc.
46]. Defendants argue that the AppointmehHealth Care Agent and Advance Care
Plan designated cremationtas decedent’s prefedemethod of disposal of his body and
granted Rhonda Barnes theghi to control the decedent’s disposition, as well as a
durable power of attorney for health caresuant to Tenn. Code Ann. 8§ 34-6-204 [Doc.
21 pp. 2-4]. And, because she acted in @zome with the decedent’s wishes and with
the authority granted ther by the decedent, defendasigomit that they are entitled to
summary judgmentld.]. James R. Barnes and PauliRkodes add that they are also
entitled to summary judgment besauhey did not sign any agment or contract for the
decedent’s cremationd. at 4-5].

Meanwhile, plaintiffs submit that genuinesiges of material fact exist as to the

genuineness and validity of the documealiegedly executed by the decedent that



indicate his desire that his bolg cremated [Doc. 30. 3]. More specifically, plaintiffs
submit that “the observable dissimilarity m@andwriting of the word ‘creamation’ [sic]
and the handwritten portions ofetlother parts of the Advan€are Plan raises a genuine
issue of material fact” as to whether tlezedent completed that portion of the fotch][
Along these lines, plaintiffs add that thisnkdavriting does not match that of the decedent
[Doc. 33 1 3; Doc. 35 | 3]Plaintiffs further aver that thdecedent never indicated to
them his desire to be cremated [Doc. 30 p.I8]addition, they note both Rhonda Barnes
and LeConte Medical Center dedithe existence of an adw® care directive after the
forms at issue had purportedly been executemygh LeConte latgoroduced these forms
from its recordslf.; Doc. 26 pp. 3—-4].

Moreover, plaintiffs contend that the fattat neither James Barnes nor Pauline
Rhodes signed any agreement or contracicerning the decedent’s cremation is not
determinative of their allegatioregainst these two defendantd. [at 2]. To this end,
these defendants may have quored orally to cremate the decedent’'s remains and,
notably, James Barnes signed the checkremation Options, and Pauline Rhodes was
with the decedent when herportedly executed the forn@nd avers that she discussed
his intentions before he did so [Doc. 24 | 5; Doc. 25 | 6].

I[I.  Standard of Review

Summary judgment under Rule 56 oktkederal Rules of Civil Procedure is

proper “if the movant shows that there isgenuine dispute as to any material fact and

the movant is entitled to judgent as a matter of law.” Fed. R. Civ. P. 56(a). The



moving party bears the burder establishing that no geme issues of material fact
exist. Celotex Corp. v. Catretd77 U.S. 317, 330 n.2 (198&\toore v. Phillip Morris
Cos., Inc, 8 F.3d 335, 339 (6th €£i1993). All facts and all inferences to be drawn
therefrom must be viewed ithe light most favorabldo the non-moving party.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Co#y5 U.S. 574587 (1986);
Burchett v. Kiefer301 F.3d 937, 942 (6th Cir. 2002).

Yet, “[o]Jnce the moving party presengévidence sufficient to support a motion
under Rule 56, the nonmovingarty is not entitled to a trial merely on the basis of
allegations.” Curtis Through Curtis vUniversal Match Corp., In¢.778 F. Supp. 1421,
1423 (E.D. Tenn. 1991) (citinGelotex 477 U.S. at 317). To &blish a genuine issue as
to the existence of a partiaulelement, the nonmoving pamnust point toevidence in
the record upon wbh a reasonable finder of fact could find in its favénderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (188 The genuine issue must also be material;
that is, it must invole facts that might affect the ootoe of the suit under the governing
law. Id.

The Court’s function at the point of summgudgment is linited to determining
whether sufficient evidence fidbeen presented to makiee issue of fact a proper
guestion for the factfinder.ld. at 250. The Court doesot weigh the evidence or
determine the truth of the matterd. at 249. Nor does the Cdwearch the record “to
establish that it is bereft of am@ne issue of material fact.Street v. J.C. Bradford &

Co, 886 F.2d 1472, 1479-80 (6i@ir. 1989). Thus, “the inquiry performed is the



threshold inquiry of determining whether tees a need for a trial—whether, in other
words, there are any genuine factual issuasgloperly can be resolved only by a finder
of fact because they magasonably be resolved fiavor of either party.”Anderson477
U.S. at 250.
[I1.  Analysis

Plaintiffs bring four causes of actionagst defendants under Tennessee law: (1)
intentional infliction of emotinal distress; (2) negligent lidtion of emotional distress;
(3) trespass upon the right to possess a lodylecent burial; and (4) conversion of
cremated remains. Yet, fdadants’ motion implicates aantecedent issue as they
essentially argue that plaintiffs have no rightbring their claims because the forms at
issue granted Rhonda Barnes the right torobitte disposition othe decedent’s body.

“[lln Tennessee, any tort clas for negligent, reckless intentional interference
with a dead body and the ékcan be brought only by therpen or personwho have the
right to control disposition of the body.Crawford v. J. Aver Bryan Funeral Home,
Inc., 253 S.W.3d 149,89-60 (Tenn. Ct. App. 2007). Adtnote to thissentence adds:
“This would also include tort claims such megligent and/or intentional infliction of
emotional distress.'ld. at 160 n.6

In 2010, the Tennessee Supreme Caorisidered a certified question from a

federal district court that asked: “Who hike legal control over the disposition of the

%2 The Crawford court retreated slightly by noting thiatvould not go so far as to say that
a family member within the right to control desption could never bring such a claim, using the
example of a case in which the deceased’s irsmaere mutilated in front of the famild. at
160.
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remains of a decedent whereté is no surviving spouse?Seals v. H & F, In¢.301

S.W.3d 237, 240 (Tenn. 2010). Noting thadecedent possesses primary authority over

the method of his or hergposition, the Court held:
Until our General Assembly providesore explicit guidance on the
subject, we adopt the following ordef priority as to the right to
dispose of a dead body: (1) tlhkecedent, pre-mortem, including
through any party degnated in writing by thelecedent to make the
decision post-mortem; (2) the spauof the decedent; (3) adult
children of the decea¢; (4) parents of the decedent; (5) adult
siblings of the decedent; (6) adglandchildren of the decedent; (7)
grandparents of the decedent; anda® adult who exhibited special
care and concern for the decedent.

Id. at 246.

The Tennessee General Asddy soon provided sucluidance. In 2012, it
enacted statutes addressing the aforeimesdi question posed to the Tennessee Supreme
Court in Seals SeeTenn. Code Ann. 8§ 62-5-701, et seq. Yet, under the Tennessee
Constitution, “[s]tatutes are @sumed to operate prospeely unless the legislature
clearly indicates otherwise.Nutt v. Champion Int'l Corp.980 S.W.2d 365, 368 (Tenn.
1998) (citing Tenn. Const. arll, 8§ 20 (stating “[tlhat no retrospective law, or law
impairing the obligationsf contracts, shall be made”)Because this legislation does not
clearly indicate that it applies retctively, and in light of thé&ct that the events at issue
occurred in October 2011, the Court finds titég legislation does not apply here. Thus,
the Tennessee Supreme Court’s holdin§ealsgoverns.

The “Appointment of Health Carédgent” and “Advance Care Plan” forms

purportedly represent the decedent’s wishas (th) Rhonda Barnes make any health care



decisions on his behalf upon his inabilitydo so and (2) that hiemains be crematéd.
Yet, even assuming that these forms constitutealid, pre-mortem declaration of the
decedent’s wishes, they faib specify whom the decedle wanted to control the
disposition of his remains or possess his remtiowing his cremation. Plaintiffs note
as much in their regmse, arguing that “none of thefeledants’ submissions support the
right of any déndant to direct the ultimawispositionof the cremated remains” [Doc.
29 p. 2 (emphasis in original)]Consequently, on the pesg record, the Court cannot
conclude as a matter of law that Rhonda Bahaskthe right to control the disposition of
the decedent’'s remains, and the Court nthsrefore deny defendants’ motion for
summary judgment.

Regarding defendants’ argument that JaBarnes and Paulirkhodes should be

dismissed as defendants becatisey did not sign an agement or contract for the

% Of note, though defendants submit thatser forms constituted a durable power of
attorney for health care, Ten@ode Ann. 8 34-6-201(1) definesdarable power of attorney for
health care as “a durable power of attorney toetttent that it authorizesn attorney in fact to
make health care decisions for the principal.” And:

A durable power of attorney is a power of attorney by which a principal
designates another as tpencipal’'s attorney in fact in writing and the
writing contains the words “This powef attorney shall not be affected
by subsequent disability or incapacitiythe principal,” or “This power of
attorney shall become effective upon the disability or incapacity of the
principal,” or similar words showing the intent of the principal that the
authority conferred shall be exerdim notwithstandinghe principal’s
subsequent disability or incapacity.

Tenn. Code Ann. 8§ 34-6-102. Here, the forms dadesignate Rhonda Barnes as the decedent’s
attorney in fact and instead sitpgrant her the authority to makealth care decisions. Thus,
they are akin to an advandeective for healtltare executed pursuant to Tenn. Code Ann. § 68-
11-1803(b), rather than a dlnle power of attorney.
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decedent’s cremation [Doc. 20 . Doc. 21 p. 4], defendanfail to cite any authority
supporting the pragsition that these defendants amitled to judgment as a matter of
law because they did not sigjmee cremation contract. Mareer, both James Barnes and
Rhodes were admittedly involved some degree in the eveatdssue as Barnes paid the
bill for the cremation and Rhed was present and a parttbé converdson when the
decedent purportedly eguted the forms [Doc. 24 § 5; ©a25 | 6]. Accordingly, in
light of the foregoing, the Court declinés grant summary judgemt to James Barnes
and Pauline Rhodes on this basis.
V. Conclusion

For the reasons explained herein, defentsl motion for sumnrg judgment [Doc.
20] is herebyDENIED. The parties shall jointly fila report indicating their respective
positions regarding whether this matter istafale for mediation, as defined by Local
Rule 16.4, within ten (10) daysd the entry of this order.

IT 1S SO ORDERED.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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