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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

CLEMMIE LEE MITCHELL, JR., )

Plaintiff, ;
V. ; No.: 3:13-CV-364-TAV-HBG
TENNOVA HEALTHCARE, ))

Defendant. ))

MEMORANDUM OPINION

This civil action is befor¢ghe Court on defendant Teova Healthcare’s Motion to
Dismiss [Doc. 2]. Defendant moves the Coprrsuant to Rules 12(b)(5) and 12(b)(6)
of the Federal Rules of Civilrocedure, to dismiss plaifits complaint for insufficient
service of process and for failure to statelaim upon which relief can be granted.
Plaintiff, proceedingoro se has failed to file a response, and the time for doing so has
passed. SeeE.D. Tenn. L.R. 7.1(a)7/.2. For the reasons set forth herein, and after
considering the relevant law, the Court WBRANT defendant’'s motion to dismiss
plaintiff's complaint.
| Background*

Plaintiff commenced this action on Ju@d, 2013, asserting a claim under the

Emergency Medical Treatment and Activ@abor Act (“EMTALA” or the “Act”)

! For the purposes of a motion to dismiss, the Court takes plaintiff's factual allegations as
true. See Erickson v. ParduS§51 U.S. 89, 94 (2007) (noting tHathen ruling on a defendant’s
motion to dismiss, a judge must accept as tllethe factual allegations contained in the
complaint.” (citations omitted)).

Dockets.Justia.com


http://dockets.justia.com/docket/tennessee/tnedce/3:2013cv00364/68278/
http://docs.justia.com/cases/federal/district-courts/tennessee/tnedce/3:2013cv00364/68278/11/
http://dockets.justia.com/

pursuant to 42 U.S.C. §1395dd(a), and a claim for common law negligeRtntiff
alleges that on June 21, 2012, he entéhedemergency room at Tennova Healthcare,
accompanied by Donald JohnsamdaSara King [Doc. 2]. Plaiiff states that he was
thereafter admitted by the engency room staff and escorted to a private room by
emergency room employee “Physician Jane Doda await treatmerior sevier [sic] leg
Trauma which [p]laintiff explained during irka happened while at work as an employee
at Superior Steel Inc.”ld.]. Plaintiff claims that Physician Jane Doe returned to his
private room and told him that she could paivide any medical services to him and that
he would have to contact Chris Cummirfigen human resources at Superior Stél [
Plaintiff states that he was then také Superior Steel to speak with Ms.
Cummings, but the office was closed and. Msimmings had gone home for the day
[Id.]. As a result, plaintiff claims that Head to return home and spend “the entire night
in pain unable to do artying to help himself” Id.]. Plaintiff furthe states that the
following day, he spoke with Ms. Cummingsho filled out insurance paper workl]].
Thereafter, plaintiff was sent to Park Meadhere he was “diagnodewith a broken leg
and referred to The Knoxville Orthepedic |s&@linic for emeregecy [sic] surgery Id.].
Plaintiff alleges that defendant “failed provide the necessary services require [sic]
pursuant to the EMTALA and [he] suffered pain for moe [sic] than 24 hours as a

result” [Id.].

2 While plaintiff's complaint cites common law negligence as codified under 42 U.S.C §
1395dd(1)(B), this provision does not exist tine United States Code. The Court will
nevertheless proceed to examine talidity of plaintiff's claimunder the applicable negligence
laws.
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II.  Insufficient Service of Process

In its motion to dismiss, dendant argues, pursuant tol®a2(b)(5) of the Federal
Rules of Civil Procedure, thataintiff failed to provide defedant with propr service of
process.

A. Standard of Review

Under Rule 12(b)(5), a party may filenaotion asserting insufficient service of
process as a defense. “Due process requioggpservice of process for a court to have
jurisdiction to adjudicate theghts of the parties.”0.J. Distrib., Inc. v. Hornell Brewing
Co., 340 F.3d 345, 353 (6th Cir. 2003). Thpkintiff “bears the burden of perfecting
service of process and showingtproper service was madeS3awyer v. Lexington-
Fayette Urban Cnty. Goy'tl8 F. App’x 285, 28 (6th Cir. 2001) (citindByrd v. Stong
94 F.3d 217, 219 (B Cir. 1996));see also Mullins v. KalnsNo. 99-4301 2000 WL
1679511, at *2 (6th Cir. Nov. 3, 2000) (stgy that the plaintiff‘bears the burden of
executing due diligence in pedting service of process asdowing that proper service
was made” (citind3yrd, 94 F.3d at 219)).

B. Analysis

Service of process is governed by Rulef4he Federal Rules of Civil Procedure.
Rule 4(h) provides that in the absenceaofvaiver, a corporation must be served by
delivering a copy of the sere documents to an officer agent plus mailing a copy of
the documents to the defendant. Fed.@. P. 4(h)(1)(B). *“For purposes of

determining whether there iproper service of process, it is immaterial whether



[defendant] has actual knowledge of the laivsWA defendant’s actual knowledge of a
lawsuit is not substitute for proge under Fed. R. Civ. P. 4."Treadway v. Cal. Prods.
Corp.,, No. 2:13-CV-120, 2013 WL6078637, at *2 (E.D. Tenn. Nov. 19, 2013)
(alteration in original) (quotingaylor v. Stanley WorkdNo. 4:01-CV-120, 2002 WL
32058966, at *3 (E.D. Tenn. Jul6, 2002)). In this e, the summons was received,
and return receipt signed, by Noah llids whom defendant claims was not the
defendant’s registered agestib-agent, officer, nor managiagent authorized to accept
service on its behalf [Doc. 6]. The Court traggees with defendant that plaintiff has not
met the requirements for proper service undele Righ) of the Federal Rules of Civil
Procedure.
However, the Sixth Circuit has held that:

when a plaintiff is proceedingy forma pauperis the court is

obligated to issue plaintiff'sprocess to a United States

Marshal who must in turneffectuate service upon the

defendants, thereby relieving ajpltiff of the burden to serve

process once reasonable steps have been taken to identify for

the courts the defendamtamed in the complaint.
Byrd v. Stong94 F.3d 217, 219 (6th Cir. 1996) (¢itans omitted). The record in this
case shows that plaintiff was granted leavepitoceed in forma pauperis, and that the

summons was issued to the United States MEr$S®xvice for service [Doc. 3]. In view

of this fact and nder the reasoning d@yrd, it would be inappropria to dismiss this



action for insufficient service of processchase the summons was not received by the
designated persoh.
[I1. Failureto Statea Claim

Plaintiff alleges that defendant viodak his rights under EMTALA by failing to
provide him with the ecessary services required by the.Atn its motion to dismiss,
defendant argues that plaintiff has failed t@testa claim against it der Fed. R. Civ. P.
12(b)(6) because TennoWealthcare is not a legal entity that is capable of being sued.
Additionally, defendant arguakat plaintiff has failed to state a claim against it for a
violation of EMTALA pursuat to 42 U.S.C. 8§ 13955dd(a Regarding plaintiff's
common law negligence claindefendant asserts ghould be disnsised because this
claim sounds in medical malpractice and miéi has failed to comply with statutory
procedures contained in the Tennesseeibéd Malpractice Act (the “TMMA”), Tenn.
Code Ann. 88 29-26-10dt seq. for filing a medical malpractice claim, and has failed to
file the claim within the adzable statute of limitations.

A.  Standard of Review

Federal Rule of Civil Procedure 8(a)(@ts out a liberal pleading stand&Bdjith
v. City of Salem378 F.3d 566, 576 n.1 (6th Cir. 200dequiring only a “'short and plain
statement of the claim showing that the pleag@ntitled to relief,in order to ‘give the

[opposing party] fair notice of what . . .etltlaim is and the grounds upon which it

% Defendant also suggests that servicepaicess was improper under Rule 12(b)(5)
because the summons was not added to the proper defendant [Doc. 6]. However, the Court
need not address this proposition because it finds reason to dismiss the complaint on different
grounds.
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rests.” Bell Atl. Corp. v. Twombl\550 U.S. 544, 555 (2007) (quoti@gnley v. Gibson
355 U.S. 41, 47 (1957)). Detailed factudlegations are not required, but a party’s
“obligation to provide the ‘gounds’ of his ‘entitle[ment}o relief’ requires more than
labels and conclusions.”Twombly 550 U.S. at 555. “[Aformulaic recitation of the
elements of a cause of action will not,'dmor will “an unadoned, the-defendant
unlawfully-harmed-me accusatiorAshcroft v. Igbgl556 U.S. 662678 (2009).

In deciding a Rule 12(b)(6) motion to dim%, a court must construe the complaint
in the light most favorable to the plaintiff, Gpt all factual allegations as true, draw all
reasonable inferences in favof the plaintiff, and detenine whether the complaint
contains “enough facts to state a claim to relief that is plausible on its faeeimbly
550 U.S. at 570Direct, Inc. v. Treesh487 F.3d 471, 476 (6th Cir. 2007) (citation
omitted). “A claim has facigblausibility when tle plaintiff pleads factual content that
allows the court to draw #ghreasonable inference thaetdefendant is liable for the
misconduct alleged.igbal, 556 U.S. at 678. “Determininghether a complaint states a
plausible claim is content specific requiring tleviewing court to draw on its experience
and common sensdd. at 679 (citingTwombly 550 U.S. at 556).

Pro selitigants “are held to less stringent [pleading] standards than . . . lawyers in
the sense that pro secomplaint will be liberally corteued in determining whether it
fails to state a claim upon vdhn relief can be granted.Jourdan v. Jabeg951 F.2d 108,
110 (6th Cir. 1991) (citindstelle v. Gamble429 U.S. 97, 106 (1976)3ee also Haines

v. Kerner 404 U.S. 519, 5021972). Sitill, this Court's'lenient treatment generally



accorded tgro selitigants has limits.” Pilgrim v. Littlefield 92 F.3d 413, 416 (6th Cir.
1996). “Neither [this] Court nor other courts . have been willing to abrogate basic
pleading essentials jpro sesuits.” Wells v. Brown891 F.2d 591, 5946th Cir. 1989).
For instance, federal pleading standards do not perritse litigants to proceed on
pleadings that are not readily comprehensib&. Becker v. Ohio State Legal Servs.
Ass’n 19 F. App’x 321, 322 (6th Cir. 2001) (uplding a district court’s dismissal of a
pro secomplaint containing “vague and conclosallegations unsupported by material
facts”).

B. Analysis

1. Tennova Healthcareis Not a Legal Entity

Defendant argues thafaintiff’'s complairt should be dismissed because he has
sued an improper party—Tennova Healtkgaas opposed to Metro Knoxville HMA,
LLC d/b/a Tennova Healthcardsicians Regional Medical @eer [Doc. 6]. Defendant
claims that Tennova Healthcare is not a seapdegyal entity that is capable of being sued
[1d.].

Because Tennova Healthcare is not alleg#ty, the Court ages with defendant
that plaintiff has failed to statecédaim against Tennova Healthcar@ee generally Nelson
v. Putnam Cnty. Justice CtiNo. 2:13-CV-00029, 2013 WIL623686, at *3 (M.D. Tenn.
Apr. 15, 2013) (finding thathe plaintiff failed to state a claim against the named
defendant because the named defendarst a building and not a legal entit@li v.

Univ. of Mich. Health Sys.-Risk MgmNo. 11-139132012 WL 3112419at *3 (E.D.



Mich. May 4, 2012)report and recommendation adopted sub ndlo. 11-CV-13913,
2012 WL3110716 (E.D. Mich. u31, 2012) (holding that thplaintiff's claim should be
dismissed because the plaintitefl suit against an entity that was not subject to suit). In
light of this and the failuref the plaintiff to request &ve to amend his complaint to
name the proper parties, the Court finds thlaintiff's complaint has failed to state a
claim upon which relief can be granted.
2. EMTALA Claim

Assuming a properly named dettant, plaintiff alleges that defendant violated the
EMTALA. Under this statute, a participayj hospital must screen any individual who
comes into its emergency room to seekatment in order to determine whether the
individual has an emergency medical conditi®ee42 U.S.C. 8§ 1394d(a). If such an
emergency condition exists, thecead part of the statuteqeires the hospitdo provide
stabilizing treatment before discharging or transferring the patient to another facility. 42
U.S.C. § 1395dd(b). Based dhe language of the statuté,is clear that Congress
intended to “limit the cause of action providey the Act to only those individuals who
did not receive an ‘appropriate screenimg’ who were notstabilized’ before being
transferred or dischargedCleland v. Bronsoilealth Care Grp.917 F.2d 266, 271 (6th
Cir. 1990). The Sixth Circuit has definédppropriate” as required by the statute to
mean “care similar to care thabuld have beeprovided to any othgatient, or at least

not known by the providers to be insafént or below their own standarddd.



In this case, plaintiff's condaint fails to make any menticof the screening that is

required by the statute. Rather, ptdf's complaint meely states that:

Emergency Room staff admittédaintiff and Physician Jane

Doe an employee working in The Emergency Room at

Tennova Healthcare escorted Pldin . . to a private room to

await treatment for sevier [§iteg Trauma which happened

while at work as an employeeatperior steel Inc. Physician

Jane Doe returned the private room antbld Plaintiff that

she could not provide any medicsgrvices to Plaintiff and

That Plaintiff needed to camdtt Chris Cummings over Human

Resources [sic]
[Doc. 2]. Regardless of thegnhtiff's express failure to reference any medical screening
done by defendant, nothing mlaintiff's complaint indicagés that defendant’s actions
would have been different for a patient afy other characteristics—including, for
example, a patient of a different sex, ragational origin, financiacondition, or social
status. See Cleland917 F.2d at 271.

As noted by the United &ks Court of Appeals for the First Circuit, “EMTALA
does not create a cause of action for medicdpmaectice. Thereforea refusal to follow
regular screening procedures in a particutgtance contravenes the statute, but faulty
screening in a particular case, as opposetigparate screening, or no screening at all,
does not contravene the statut€brrea v. Hosp. San Francisc69 F.3d 1184, 1192-93
(1st Cir. 1995) (internal citations omitted). The Court agrees with defendant that while
plaintiff makes no explicit mention of any sereng process in his complaint, it appears

that plaintiff's grievance ighat he did not receive thepy of medical treatment he

believes he should have received [Doc. Bhis claim does not fall under the protection



of EMTALA because the statute does notagntee a particular type of medical
treatment that is to the plaintiff's likingather, EMTALA solely requires a participating
hospital to take appropt@screening measureSee Cleland971 F.2d at 271.

In light of the standards of review dissed above, givinglaintiff's complaint
the most liberal construction, the Court firttlat plaintiff's allegations are not sufficient
to withstand a motion to dismifsr failure tostate a claim.

3. Common Law Negligence Claim

In addition to his EMTALA claims, plairif also seeks redress for his claim of
common law negligenédDoc. 2]. In its motion to disres, defendant contends that this
claim should be dismissed because the claonds in medical malpractice and is time
barred [Doc. 6]. Alternatively, defendant argubat plaintiff failedto comply with the
statutory requirements of the TMMAd[].

The Court agrees that plaintiffs corom law negligence claim fits squarely
within the realm of medical malpractice under Tennessee law. “The Tennessee Supreme
Court has noted that medical malpractice isadbpéarticular type of negligence, and when
a negligence claim arises fmoinjuries resulting from neglent medical treatment, the
action is one for medical malpractice.Seiber v. Anderson CnfyNo. 3:11-CV-108,
2011 WL 6258446at *11 (E.D. Tenn. Dec. 14, 2011) (cititdunter v. Lab. Corp. of
Am, 121 S.W.3d 636, 639—40enn. 2003)). Particular)ythe Tennessee Supreme Court

has held that “when a claim alleges mgght conduct which anstitutes or bears a

* See supraote 2.
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substantial relationship to the renditionroédical treatment by a medical professional,
the medical malpracticeattie is applicable.’Gunter, 121 S.W.3d at 641.

Here, plaintiff has alleged claims foraidequate or no treatment against medical
professionals and an employef medical professionals. Plaintiff's allegations also
involve the rendition, olack thereof, of medical treatntento wit, the alleged failure of
defendant and defendant’'s employee to propidetiff with medical treatment, thereby
causing plaintiff to remain in pafior a prolonged period [Doc. 2].

The statute of limitations period fomaedical malpractice claim under Tennessee
law is one year.SeeTenn. Code Ann. 8§ 29-26-116(a)(roviding that the statute of
limitations in health care liability actions shall be one y2aBlaintiff filed this lawsuit
on June 24, 2013, more than one yederahe was allegedly denied treatment by
defendant on June 21, 2012 [D&}. Therefore, plaintiffsmedical malpractice claim
falls outside the applicable statute of limibas period. The Court thus finds that the
claim for medical malpraate should be dismissed.

In the alternative, defendant argues tpkintiff has failedto comply with the
statutory requirements of the TMMA. The TMM#&quires that all plaintiffs asserting a
medical malpractice claim in Tennessee smeomply with an applicable notice
requirement. The statute provides, in pertinent part, that:

Any person, or that person’s thorized agent, asserting a

potential claim for medical malpractice shall give written
notice of the potential claim w®ach health care provider who

> To the extent plaintiff asserts a claint fmmmon law negligencéhis claim would be
barred by the applicable one-yestatute of limitations as well. Tenn. Code Ann. § 28-3-104.
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will be named a defendant at leascty (60) days before the

filing of a complaint based upomedical malpractice in any

court of this state.
Tenn. Code Ann. § 29-26-12)(4). The TMMA also provideshat if a complaint “is
filed in any court alleging a claim for medl malpractice, the pleadings shall state
whether each party has complied with [gre-suit notice requirement] and shall provide
such evidence of complian@s the court may require. Tenn. Code Ann. § 29-26-
121(b). Even so, under thé\IMA, courts are permitted to excise discretion to excuse
compliance with the pre-suitotice requirement where phaiff shows extraordinary
cause.ld.

In addition to the notice requirementetiMMA also provides that “[iln any
medical malpractice action in which expégstimony is requiredy § 29-16-115, the
plaintiff or plaintiff's counselshall file a certificate of gud faith with the complaint.”
Tenn. Code Ann. § 29-26-122(a). “Expesstimony is required under § 29-26-115
except where the act of alleged malpractiees within the knovedge of ordinary
laymen.” Sieber 2011 WL 6258446at *11 (citingKenyon v. Handal122 S.W.3d 743,
758 (Tenn. Ct. App. 2003)).

In this case, plaintiff has not compliedtiwveither the statutory notice requirement
or the requirement to file a certificate of gofith along with the aoplaint. Therefore,
the Court finds that because plaintiffsnamon law negligence &im falls within the

scope of the TMMA, and plairftihas failed to comply witlthe statutory requirements of

the TMMA, the law requires a dismissal o&pitiff's claim for canmon law negligence.
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V. Conclusion

For the reasons stated above, the Court GRANT defendant’s Motion to
Dismiss for failure to state a claim upon whretief may be granted [@x. 2]. Plaintiff's
complaint will beDISMISSED. The Clerk of Court will bddIRECTED to close this
case.

ORDER ACCORDINGLY.

g Thomas A. Varlan
CHIEFUNITED STATESDISTRICT JUDGE

13



