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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

BARBARA WEINSTEIN, individually, )
JEFF WEINSTEIN, individually, and )
as the spouse of Barbara Weinstein, and )
on behalf of S.W., individually, and as )
the minor child of Barbara Weinstein, )

Petitioners,

V. No.: 3:13-MC-25-TAV-CCS

— N N

HOMESITE INSURANCE COMPANY )
OF THE MIDWEST, and
JEFFERYROBARDS,

N s = N

Respondents.

MEMORANDUM OPINION

This miscellaneous action is before tGourt on petitioners’ Petition and Motion
for Relief in Equity from a Jigment Pursuant to FederallRwf Civil Procedure 60(b)
[Doc. 1] and the Motion to Dismiss filed gspondent Homesitasurance Campany of
the Midwest (“Homesite”) [Doc. 2]. Petitioreefiled a response in opposition to this
motion [Doc. 5], and Homesite replied [Doc. 7]. Petitionerslfaesur-reply [Doc. 10],
and Homesite filed a supplemental briebjpposition to petitioners’ sur-reply [Doc. 11].
For the reasons set forth below, the Gaull deny petitioners’petition and motion for

relief and deny as moot Hosige’s motion to dismiss.
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l. Background

Petitioners are the plaintiffs in caseimber 1-298-13 in the Circuit Court for
Knox County, Tennessee (tlf&nox County Lawsuit”), and Marcia L. Robards and
Jeffery L. Robards are the defendants in #aton [Doc. 1 pp. 1-2]. Homesite is an
insurer of Jeffery Robards (“Robards”) anléd a declaratory judgment action in this
Court on August 272013, in case number 3:13-CV-518.[at 1]. In this declaratory
judgment action, Homesite requested thatGbart declare that Horsée “has no duty to
defend or indemnify . . . Jeffery Robards for any injury allegation or claim” in the Knox
County Lawsuit [d. at 2]. Before Robards filed ansaver or responded to the complaint,
Homesite and Robards filedstipulation of dismissal witlprejudice as to Homesite’s
declaratory judgment actioid[].*

The stipulation states that the madtan controversy between Homesite and
Robards were resolved fealuable considerationd. at 2—3]. But petitioners submit that
the stipulation of dismgal is an attempt to circumvettteir rights inthe Knox County
Lawsuit ld.]. They argue that Horsée settled the action witRobards for less than its
potential indemnification obligation in th&nox County Lawsili, largely because
Robards is proceeding pro se and is judgnpeoof, and thus shielded itself from any
indemnification obligations [Doc pp. 3, 5-6]. Petitionetselieve this settlement and

the fact that Robards is judgment proof leathesm unable to obita satisfaction of any

! Because Jeffery Robards had yet to &ifeanswer or motion for summary judgment
when the stipulation of dismissal was entered $tipulation constituted a voluntary dismissal
for which court approval was unnecegsaFed. R. Civ. P. 41(a)(1)(A)(ii).
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judgment against Robards in the Knox Cguhawsuit [Doc. 1 p. 3]. Accordingly,
petitioners ask that the Court set aside thpufation of Dismisshentered on October
15, 2013, in case number 3:13-CV-515 pursuanFederal Rule of Civil Procedure
60(b)(6) [Doc. 1 p. 2].

Homesite contends that petitioners lastianding to bringa Rule 60(b) motion
because they were not a patdythe action between Homeséad Jeffery Robards and do
not fit within any of the exceptions conferg such standing uparonparties [Doc. 3 pp.
3-5]. Petitioners counter that they do attf have standing to pursue the sought relief
and note that they simultaneously filednetion to intervene irthe action between
Homesite and Robards [Do6. pp. 2-7]. Homesite alssubmits that petitioners’
response to its motion to dismiss was not lynfied [Doc. 7 p.2 n.1], but the Court
finds that petitioners filed their responséhin the twenty-four dgs permitted under the
circumstances by Federal RaeCivil Procedure 6(dj.

I[I.  Standard of Review

“A voluntary dismissal with prejudice epates as a final adjudication on the
merits,” and “[ijn such a case, the plaintif&ipulation is the legally operative act of
dismissal and there isothing left for tle court to do.” Warfield v. AlliedSignal TBS
Holdings, Inc, 267 F.3d 538, 541-42 (6th Cir. 2004ge also Gardiner v. A.H. Robins

Co., Inc, 747 F.2d 1180, 1189 (8tkCir. 1984) (“Caselaw concerning stipulated

2 petitioners were served with Homesitaistion to dismiss in accordance with Federal
Rule of Civil Procedure 5(b)(2)(Eand therefore Rule 6(d) allog¢hree days in addition to the
twenty-one days permitted by Local Rule 7.1(a).
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dismissals under Rule 41(a)(1)(ii) is clear tthe entry of such a stipulation of dismissal
is effective automatidly and does not require judicial approvaf”).In fact, a Rule
41(a)(1)(A)(ii) stipulation of dismissal “terinate[s] the districtcourt’s jurisdiction
except for the limited purpose ofopening and setting asidestjudgment of dismissal
within the scope allowed byrule 60(b) of the Federal R of Civil Procedure.”
Hinsdale v. Farmers Nat. Bank & Trust C&23 F.2d 993, 995-96 (6th Cir. 1987)
(citations and internal quotation marks omitted).

To this end, “Rule 60(bdf the Federal Rules of @i Procedure is a litigant’s
exclusive avenue when seekingjeefrom a judgment or order.Computer Leasco, Inc.
v. NTP, Inc. 194 F. App’x 328, 334 (6th Cir. 2006 Seeking relief pursuant to Rule
60(b) through an ingendent action, a®pposed to a motion, is permitted, but
“[iindependent actions must, if Rule 60(b) is to be intdgateas a coherent whole, be
reserved for those cases of ‘injustices which, in certain instances, are deemed sufficiently
gross to demand a departure’ from rigid aghee to the doctrine of res judicata.”
United States v. Beggerl$24 U.S. 38, 46 (1998) (quotirgazel-Atlas Glass Co. v.
Hartford—Empire Cq.322 U.S. 238, 244 (1944)). Riifferently, “an independent action
should be availableonly to prevent a @wve miscarriage of justice,” which is a
“demanding standard.id. at 47.

Federal Rule of Civil Pradure 60(b)(6) states: “On motion and just terms, the

court may relieve a party ats legal representative from final judgment, order, or

% Rule 41(a)(1)(ii) was the predecessor to current Rule 41(a)(1)(A)(ii).
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proceeding for . . . (6any other reason that justifiesliet” The Sixth Circuit has
cautioned that “relief under Ru60(b)(6) should be grantedly in unusual and extreme
situations where principles of equityandaterelief,” GenCorp, Inc. v. Olin Corp477
F.3d 368, 373 (6th Cir. 2007) (citations antemal quotation marks omitted), and that
“60(b)(6) is to be used only in exceptiomal extraordinary circumstances which are not
addressed by the first five numbered clauses of the REldér v. Quire 916 F.2d 358,
360 (6th Cir. 1990) (citations and internalotption marks omitted). This is because
“relief under Rule 60(b) isircumscribed by public policfavoring finality of judgments
and termination of litigation.”Blue Diamond Coal Co. v. Uistees of UMWA Combined
Ben. Fund 249 F.3d 519, 524 (6th Cir. 2001)t&tions and internal quotation marks
omitted).

[I1.  Analysis

A. Nonparties Seeking Relief Under Rule 60(b)

By its terms, “a party or its legal regzentative” is entitledo seek relief under
Federal Rule of Civil Procedure 60(b). tiReners are neither parties to case number
3:13-CV-515 nor the legal repea#atives of parties to that action. Therefore, petitioners
do not qualify for relief under thglain language of Rule 60(bBridgeport Music, Inc. v.
Smith 714 F.3d 932,40 (6th Cir. 2013).

Even so, a nonparty inigity with a party may move for Rule 60(b) reliefd.

Yet, petitioners do not contencattthey are in privity wittHomesite or Robards.



The Sixth Circuit has also held that ¢mim of fraud on the court may be raised
by a non-party.” Southerland v. Iron628 F.2d 978, 980 (6tGir. 1980). Fraud on the
court consists of “conduct: (1) On the partasf officer of the court; . . . (2) That is
directed to the “judicial macheny” itself; . . . (3) That isntentionally fale, wil[l]fully
blind to the truth, or is in reckless disegd for the truth; . . . (4) That is a positive
averment or is concealment when one is uradduty to disclose;... (5) That deceives
the court.” Workman v. Bell245 F.3d 849, 852 (6th ICi2001). Petitioners “have the
burden of proving existence é&faud on the court by cleand convincing evidence.”
Johnson v. Bell605 F.3d 333, 339 (6th Cir. 2010).

In their petition for relief, petitioners afie that Homesite and Robards “appear to
have colluded for the purposé either denying [petitionefsccess to funds which may
be used to satisfy a potential judgment agaleffery Robards or armther insured, or to
discourage the prosecution of tinederlying tort lawsuit filedby [petitioners]” [Doc. 1 p.

3]. This conclusory allegation is insufficient to demonstrate fraud on the court by clear
and convincing evidence. hdugh petitioners speculateathHomesite and Robards
colluded in order to defraud them, they presemnspecific evidencef such collusion or

any untruthful, fraudulent, or deceptive doict on the part of Homesite or Robards.

A nonparty may also seek Rule 60(b) relmhere “its interests were directly or
strongly affected by the judgment.Bridgeport Music, Ing. 714 F.3d at 94(citing
Grace v. Bank Leumi Trust Go443 F.3d 180, 1889 (2d Cir. 2006);Binker v.

Pennsylvania977 F.2d 738, 745 (3d Cir. 199Punlop v. Pan Am. World Airways, Inc.



672 F.2d 1044, 1051252d Cir. 1982)jn re Lawrence293 F.3d 615, 62n. 11 (2d Cir.
2002)). InDunlop, the “[Rule 60(b)] movants werprecluded from bringing an age
discrimination action because af prior judgment to which they were not a party.”
Grace 443 F.3d at 188. The Second Circu#tstl that “on the fastof this case,” the
movants had standing to brimrgRule 60(b)(6) motion.Dunlop, 672 F.2d at 1052. In
Grace the Second Circuit, carefully limiting itkecision to the facts before it, held:
where plaintiffs enter into a settlement agreemattt & judgment-
proof, pro sedefendant with the interat the time of the settlement
to collect from a thd party that allegedly received fraudulent
conveyances, and further, thefteapt to use the judgment as a
predicate for a fraudulent conveyga&naction against the third party,
the third party is ‘strongly affeet’ by the judgment and entitled to
standing to bring a Rule 60(b) motion.
Grace 443 F.3d at 188 (quotiigawrence 293 F.3d at 627 n. 11).

In Bridgeport Music, Ing. the Sixth Circuit acknowledged these other-circuit
precedents in a case where @party to a copyright lawsuit had requested that the
district court set aside a defajudgment pursuant to Rug0(b), alleging that she, not
the plaintiffs, legally ownedhe copyright at tl time the lawsuit wvacommenced. 714
F.3d at 935. Referring to the “directly orasigly affected interesexception, the Sixth
Circuit stated: “Even if weadopted such an eeption, [the nonparty’s] motion would
clearly fail,” given that she ‘d@s not established that henesval copyright interest is

‘strongly affected’ because she has not shtvat she was prevemtdrom litigating any

claims due to a previous judgment to which she was not a padtyat 941.



In the present matter, petitioners cowtahat they will be discouraged from
litigating the Knox County Lawsubecause of concerns thiae settlement of the dispute
between Homesite and Robards “may prechh@eWeinsteins from obtaining satisfaction
if a judgment is entered in their favor [iretlknox County Lawsuit]” [Doc. 1 p. 3]. This
reasoning is “indirect and speculativeFlagstar Bank, FSB \&. Star Capital, LLCNo.
13-10290, 2013 WL 57196, at *5 (E.D. Mich. Oct. 21, 2013). Moreover, given the
Sixth Circuit’s current positioon the “directly or stronglyeld interest” exception—the
court has not adopted the exception amdsupposing it did so, has construed the
exception as providing Rule @f) standing to those whoeaprevented from litigating a
claim because of a prior judgent to which they were net party—petitioners have not
demonstrated that they aretidad to Rule 60(b) standingPetitioners are not prevented
in any way from litigating th&nox County Lawsuit again®obards and instead merely
speculate that if they prevaii that action, satisfaction dtieir judgment may be difficult
because they allege that Robards is juddgnpeaof. Accordingly, even if the Sixth
Circuit were to adopt the “directly or etrigly held interest” excejon, petitioners have
not made a sufficient showing that they h&de 60(b) standing under its auspices.

B.  Rule60(b)(6) Relief Generally

Even assuming petitioners have standingdek Rule 60(b){6relief, they have
not made a sufficient showingahthey are entitled teuch relief. Agpreviously stated,
independent actions under Rule 60(b) “arellalsée only to prevent a grave miscarriage

of justice,”Beggerly 524 U.S. at 47, and mosgecifically, “[Rule] 6@b)(6) is to be used



only in exceptional or exdaordinary circumstancesFPuller, 916 F.2d at 360.  Here,
petitioners allege that Horsiée and Robards “appear toave colluded” to deny
petitioners access to funds in teent petitioners prevail in their state court action or to
discourage the prosecution ofithaction [Doc. 1 p. 3]. Yepetitioners do not provide
specific evidence bolstering this allegatiortept that Robards is proceeding pro se and
is allegedly judgment proof. Cthis record, the Court cannsdly that petitioners have set
forth the sort of extraordinary circumstasogarranting the invocation of Rule 60(b)(6)
relief to prevent a grave miscege of justice. Thereforeven if the petitioners had
standing to bring this action,eit would not be entitled to relief.

Finally, petitioners argue th&fi]f [Homesite’s] motion to dismiss is granted,
insurance companiesill . . . have new incentive to ipnoperly file dechratory judgment
actions against their insured[s] in an effirtsettle the action[sdnd obtain a release for
significantly less than the smrance company might be obligated to indemnify its
insured[s] for, if the insured[sjere to lose in an underlying tort action” [Doc. 6 p. 5].
Yet, countervailing policy considerations exiag well. To this end, “relief under Rule
60(b) is circumscribed by publjolicy favoring finality of jlgments and termination of
litigation.” Blue Diamond Coal Cp.249 F.3d at 524 (citams and internal quotation
marks omitted). “This is especially truean application of subsection (6) of Rule 60(b),
which applies only in exceptional or extram@ry circumstances which are not addressed
by the first five numbered clauses of the Ruldd. (citations and internal quotation

marks omitted). Petitioners hataled to make such a showgnassuming that they have



Rule 60(b) standing, and thus the Court fitlust they have not overcome the policy in
favor of the finality of judgments and termination of litigation.
V. Conclusion

Accordingly, the Court wilDENY petitioners’ Petition anlotion for Relief in
Equity from a Judgment Pursuant to Fed&uale of Civil Procedure 60(b) [Doc. 1] and
thereforeDENY as moot the Motion to Dismiss filed by Homesite [Doc. 2].

ORDER ACCORDINGLY.

d Thomas A. Varlan
CHIEFUNITED STATESDISTRICTJUDGE
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