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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
JAMIE MARIE FRISELL,
Plaintiff,
V. No. 3:162V-131-CCS

NANCY A. BERRYHILL,!
Acting Commissioner of Soci&8ecurity,

Defendant.

vvvvvvv\/vv

MEMORANDUM OPINION

This case is before the undersigned pursuant to 28 U.S.C. 8§ 636(b), Rule 72(b) of the
Federal Rules of Civil Procedure, and the consent of the pgdtes13]. Now before the Court
is thePlaintiff's Motion for Summary Judgmeiaind Memorandum in Support [Dods$ & 16
andthe Defendant’s Motion for Summary Judgment and Memorandum in Support [Dbés.
18]. Jamie Marie Frisell(“the Plaintiff’) seeks judicial review of the decision of the
Administrative Law Judge the ALJ"), the final decision of the Defendant Nancy A. Berryhill
Acting Commissioner of Social Security (“the Commissionefr the reasons that follow, the
Court will GRANT the Plaintiff's motionandDENY the Commissioner'motion.

l. PROCEDURAL HISTORY

On September 8, 201@he Plaintiff filed an application for disability insurance benefits

(“DIB™), claiming a period of disability which began August 10, 20[00. 207-08. After her

application was denied initially angoon reconsideration, the Plaintiff requested a hearfifg.

! During the pendency of this case, Nancy A. Berryhill replaced Acting Casiumer
Carolyn W. Colvin. Pursuant to Federal Rule of Civil Procedure 25(d), Nancy A.hBlersy
substituted as the Defendant in this case.
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114]. OnMarch 5, 2012the ALJ found that the Plaintiff was not disabldd.r. 87-10Q. The
Appeals Councigrantedthe Plaintiff's request for reviefr. 101-04] and a second hearing was
conducted on May 27, 2014 [Tr. 44-84]. On August 6, 2014, the ALJ found that the Plaintiff was
notdisabled. [Tr. 126]. The Appeals Council denied the Plaintiff's request for review FTr. 1
3]; thus, the ALJ’s decision became the fidatision of theCommissioner

Having exhaustetier administrativeremedies, thélaintiff filed a Complaint with this
Court on March 18, 201&eeking judicial review of the Commissioner’s final decision under
Section405(g) of the Socigbecurity Actwith regard to the Rintiff's DIB application [Doc. 1.
The parties have filed competing dispositive motions, and this matter is nolwrrgegudication.

I. STANDARD OF REVIEW

When reviewing the Commissioner’s determination of whether an individual isletisa
pursuant to 42 U.S.C. § 405(g), the Court is limited to determinmgtherthe ALJ’s decision
was reached through application of the correct legal standards amctondance with the
procedure mandated by the regulations and rulings promulgated by the Commjissiche
whether the ALJ’s findings are supported by substantial evidéia&ley v. Comm’r of Soc. Sec.
581 F.3d 399, 405 (6th Cir. 2009)t&tion omitted); Wilson v. Comm’r of Soc. Se878F.3d 541,
544 (6th Cir. 2004).

Substantial evidence is “more than a scintilla of evidence but less than a prepogdéran
is such relevant evidence as a reasonable mind might accept as adequate to supposicacon
Cutlip v. Sec'y of Health & Human Serv25 F.3d 284, 286 (6th Cir. 1994jtations omittedl It
is immaterial whether the record may also possess substantial evidenppoot & different
conclusion from that reached by the ALJ, or whether the reviewing judge may ladeddie

case differently.Crisp v. Sec’y of Health & Human Servg90 F.2d 450, 453 n.4 (6th Cir. 1986).
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The substantial evidence standard is intended to create a “zone of choice’ within tivéi
Commissioner can act, withit the fear of court interferenceBuxton v. Halter 246 F.3d 762,
773 (6th Cir. 2001) (quotinilullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). Therefore, the
Court will not “try the caséle novg nor resolve conflicts in the evidence, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984)tation omitted).

On review, the plaintiff “bears the burden of proving his entitlement to benefity/és v.
Sec'y. of Health & Human Sery46 F.3d 510, 512 (6th Cir. 1994jtationomitted).

1. ANALYSIS

This case involves an application for DIB. An individual qualifies for DIB if hehar (1)
is insured for DIB; (2) has not reached the age of retirement; (3) has filed amtpplior DIB;
and (4) is disabled. 42 U.S.C. § 423(a)(1).

“Disability” is the “inability to engage in any substantial gainful activity bgs@n of any
medically determinable physical or mental impairment which can be expectedtinrdsath or
which has lasted or can be expedtethst for a continuous period of not less than twelve months.”
§ 423(d)(1)(A); 20 C.F.R. § 404.1505(a). A claimant will only be considered disabled if:

his physical or mental impairment or impairments are of such
severity that he is not only unable to do his previous work but
cannot, considering his age, education, and work experience, engage
in any other kind of substantial gainful work which exists in the
national economy, regardless of whether such work exists in the
immediate area in which he lisgor whether a specific job vacancy
exists for him, or whether he would be hired if he applied for work.
42 U.S.C. § 423(d)(2)(Axee20 C.F.R. § 404.1505(a).
Disability is evaluated pursuant to a figgep analysis summarized as follows:

1. If clamant is doing substantial gainful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his
3



impairment must be severe before he can be found to be disabled.
3. If claimant is not doing substantial gainful activity aisd
suffering from a severe impairment that has lasted or is expected to
last for a continuous period of at least twelve months, and his
impairment meets or equals a listed impairment, claimant is
presumed disabled without further inquiry.

4. If claimant’s impairment does not prevent him from doing his
past relevant work, he is not disabled.

5. Even if claimant’s impairment does prevent him from doing his

past relevant work, if other work exists in the national economy that

accommodates his resial functional capacity (“RFC”) and

vocational factors (age, education, skills, etc.), he is not disabled.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997) (citing 20 C.F.R. § 404.1520).
The claimant bears the burden of proof at the first four sté@s. The burden shifts to the
Commissioner at step fivdd. At the fifth step, the Commissioner must prove that there is work
available in the national economy that the claimant could perféter.v. Comm’r of Soc. Sec.
203 F.3d 388, 391 (6th Cir. 1999) (citiBpwen v. Yuckert82 U.S. 137, 146 (1987)).

On appeal, the Plaintiff allegésat the ALJ failed to properlyonsidethe opinion of Bruce
Young, Psy.D. [Doc. 16 at 7].The Plaintiff submits that Dr. Young was the Plaintiff's treating
psychologistand as a treating source, the ALJ was required to virsgbpinionpursuant to 20
C.F.R. 8 404.1527(€)), commonly referred to as the Treating Physician Rtk at 816]. The
Plaintiff contends that not only did the ALJ fail to weigh the opinion usdetion404.1527(qR),
but the ALJ did not discuss the opinion or state what weight, if any, the opinion desédvied. [

The Commissioner counters that Dr. Young wat andreating source because he only
examined the Plaintiff on one occasion. [Doc. 18 at 6]. Moreover, the Commissioneimsaint

that the regulations instruct an ALJ to “weigh” medical opigjdout do not requirethat a

guantifiable weighbe assigned [Id. at 8]. The Commissioner concedes that the ALJ did not
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identify Dr. Young by name in the disabilitieterminatiorbut argues that the ALJ discussed the
medical records that contained Dr. Young’s opinion and theemertional limitations assigned
by the ALJin the residual functional capacifyRFC”) determinationare consistent with the
“moderate” restrictions assessed by Dr. Yourd.].[

The Court will firstdetermine the classification of Dr. Young as a medical s@mdahen
determine whether th&lLJ properly considered the opinion.

A. Whether Dr. Young Was A Treating Source

A medical opinion, regardless of its source, must be evaluated. 20 C.F.R. § 404.1527(c).
However, the level of deference a medical opireojoysdepends on the classification of the
source. SeeGayheart v. Comm’r of Soc. Se€10 F.3d 365, 376 (6th Cir. 2013)'he source of
the opinion therefore dictates the process by which the Commissioner accoragit"jvei he
regulations identify thredypes of medical sources:(1) treating sources(2) nortreating,
examining sources, arnd) nortreating, nonexamining sources. 20 C.F.R. § 404.1%08.parties
disagreewvhether Dr. Youngvas a treating source or a mi@ating, examining source.

A treating source is an acceptable medical sewgmnerally a physician or
psychologist—who provides, or has provided, medical treatment or evaluation on an ongoing
basis. Id. A nortreating, examining sourds likewise an acceptable medical souarel has
examinedthe claimant but does not have an ongoing treating relationddip.To qualify as a
treating source, thdaimant must beeen by “the source with a frequency consistent with accepted
medical practice for the type of treatment and/or eatadn required for your medical
condition(s)! Id. Even if a claimant has been seen infrequently, a source may nonetheless be
considered a “treating source if the nature and frequency of the treatment atiemakitypical

for your condition(s).”ld.



Here, theCourt disagrees with thelaintiff that Dr. Young wa® treating source. The
record demonstratebat Dr. Young saw the Plaintifobn only one occasion. Specifically, Dr.
Young examined the Plaintiff on August 2, 2010, when the Plaintiff presented to Helen Ross
McNabb Center t@stablishmental health treatmen{.Tr. 398-405]. Dr. Young performed an
intake assessmerdéind mental status exanand the Plaintiff was diagnosed witimtermittent
explosive disorder, bipolar disorder, not otherwise specified, generalizedyatigater, and rule
out cannabis dependency. [Tr. 399-402]. A FunctiorsaleAsment wadsocompleted, wherein
Dr. Young opined that the Plaintéikperienced moderaté limitationsin activities of daily living,
interpersoal functioning, concentratiotask performance, and pace, and adaption to chgihge.
403-05]. Although the Plaintiff continued to be seen at Helen Ross McNabb Center uniidiebr
2012, the record fails to demonstrate that the Plaintiff exasminedor treatedoy Dr. Young
beyondthe August 2, 2018valuation Furthermore, the Plaintiff has not directed the Couahio
evidence of an ongoing treating relationship with Dr. Young.

Accordingly, the Court finds that Dr. Young was a meating, examiimg source. See
Smith v. Comm’r of Soc. Se482 F.3d 873, 876 (6th Cir. 20Qfinding a doctor who éxamined
Smith, completed a medical report, prescribed and refilled back pain medication, agdl deni
additional medication then Smith returned seeking more” was not a treatingce)

B. Whether the ALJ Properly Considered Dr. Young’s Opinion

Opinions rendered by ofiame examiners are not entitled to any special degree of
deference.Barker v. Shalala40 F.3d 789, 794 (6th Cir. 1994geGayheart 710 F.3dat 376
(observing that the opinions from ricgating sources are never assessed for controlling weight
and the good reason requirement enumerated in 20 C.F.R. 404.1527(c)(2) only apmies “to

treating-source opinion). “The Commissioner instead weighs these opinions based on the
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examining relationship (or lack thereof), specialization, consistency, and sipliyrt
Gayheart 710 F.3d at 376 (citing 20 C.F.R. § 404.1527(&Dther factors which tend to support
or contradict the opinion’ may be considered in assessing any type of hmuitan.” Id.
(quoting 20 C.F.R. 804.1527(c)(6) “Unless an ALJ assignsontrolling weight to a treating
physicians opinion, the ALJ must consid&ll’ of the above factorsif deciding the weight [the
ALJ] give[s] to any medical apion.” Miller v. Commt of Soc. Se¢811 F.3d 825, 8387 (6th
Cir. 2016)(quoting 20 C.F.R. § 404.1527(c)).

As mentioned above, Dr. Young completed a Functional Assessment wherein he opined
that the Plaintiff experienced “moderate” limitatiomsactivities of daily living, interpersonal
functioning, concentration, task performance, and pace, and adaption to change. [Tr. 403-04].
functional terms, this meathe Plaintiff would have: (1)regular or frequent problems with
performing daily routine activities and is unable to perform up to acceptdridards without
frequent assistangg2) “regular or frequent difficulty with concentration and can completelsimp
tasks within timeframes and/but needs prompting and help (3fiegular or frequent difficulty
in accepting and adjusting to change; adaption will require some intervention.” [T0410Bx.
Young explained that the Plaintitixperiencedevereemotional fluctuationgndlimited family
support, giving rise to the foregoinglimitations. [ld.]. Dr. Young also assigned a global
assessment of functioning scdt&AF”) of 44 [Tr. 405], which indicated serious symptoms or
serious impairment in sociak occupation functioning, Am. Psychiatric Assiagnostic and
Statistical Manual of Mental Disordef3}, 4th ed. (revised) 2000.

The Plaintiff argues that even if Dr. Youmgasa norreating source, the ALJ was still
required toasses®Pr. Young’'s opinion usindhe factors set forth in 20 C.F.R. 404.1527c).

[Doc. 19 at 2].The Plaintiff submits that the AlsIfailure to weigh the opinion leaves subsequent
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reviewers guessing why the ALJ instead deferred topin@on of a norreatirg, norexamining
state agencysychologist [Id.]. The Commissioner argues that “[a]lthough the ALJ did not
identify Dr. Young by name in the decision, the ALJ cited and discussed the recortte\ati@F
— where Dr. Young'’s opinion is located.” [Doc. 18 at 8]. The Commissioner further subrits tha
the ALJ assigned “moderate” restrictions at step three of the sequevdiaktion thatare
consistent with Dr. Young'$moderatelimitations. [d.].

As an initial matter, the Couobserves thahe ALJs finding at step three that the Plaintiff
has moderate limitations in the areas of daily living activities, social functioning, a
concentration, persistence, or pace was with regard to whether the Fatmffédthe “paragraph
B” criteria of Listing 12.04 or 12.06. [Tr. 18pe20 C.F.R. § 404.1520(a)(4)(iii) (explaining that
aclaimant may be found disabled at step three if an impairmeats, or medically equals, one
of the listings in the Listing of Impairemts). An ALJ’s discussion of tiparagraph B” criteria
is not an RFQdetermination 20 C.F.R. 8§ Pt. 404, Subpt. P, App. 1, 12.00.A. Therefore, an
assessment of moderate limitatiomisstep three does not mean that the Plaintiff will have
correspondingdimitations with regard to her RFE€. See Bailey v. AstrudNo. CIV.A. 16227-
JBC, 2011 WL 3880503, at *2 (E.D. Ky. Aug. 31, 2011) (“The RFC assessment takes into account
all of the relevant evidence in the case record, . . . and the ALJ was notdeqgpecifically
adopt ‘paragraph B’ findings in his development of a complete and accurate asse$&agey’'s

mental impairment.”) (citing Soc. Sec. Rul-86, 1996 WL 374184, at *4 (July 2, 1996)).

2 Regardless, the ALJ’s discussion at step three does not mention or discuss Dr. Young'’s
opinion. [Tr. 18]. The ALJ’s citation to Exhibit 2F, which contains Dr. Young’s opinion as well
as other treatment notes from Helen Ross McNabb Center, was in referencelifisltistussion
of the GAF scores of record, not Dr. Young’s Functional Assessonghe limitations assessed
therein [See id.



Instead, aclaimant’s RFC is formulated at stefmur and five, which require a more
detailed assessment of the functions discussed under the “paragraphsri®’ céte. Sec. Rul.
96-8p, 1996 WL 374184t *4. “The RFC assessment must always consider and address medical
source opinions.If the RFC asessment conflicts with an opinion from a medical source, the
adjudicator must explain why the opinion was not adoptédi.at *7.

The Court finds that the ALJ’s decisidoes not address, either explicitly or implicitly, the
opinion of Dr. Young. Nowhere in the decision is Dr. Young mentioned by name, his Functional
Assessment discussed, or his moderate limitations addressedresult, the ALJ failed to assess
the opinion pursuant to the factors set forth in 20 C.F.R. § 404.1527(c). Although Dr. Young's
opinion was not subject to the “good reason” requirement, “it must be apparent fiomeadag
of the[ALJ’s] decision that the medical opinions of nontreatingses were at least considered.”
Borman v. Comm’r of Soc. Seblo. 2:12CV-509, 2013 WL 3394392, at *4 (S.D. Ohio July 8,
2013),adopted byNo. 2:12€V-509, 2013 WL 3935028 (S.D. Ohio July 30, 2013).

The Court rejects the Commissioner’s contention thatALJ's citation to Exhibi@F,
where Dr. Young's opiniorcan befound, is sufficient to demonstratthat the opinion was
considered sarequired by the regulationg=irst, the exhibit includes treatment notes from other
medical sources in addition to the evaluation and Functional Assessment comp@teddiyng.

[Tr. 383-405]. Second, the ALJ collectively referenced Exhibita2Bfive other exhibitan the
RFC portion of the decisiofor the general assertion that “to the extent they are consigitbnt
the [Plaintiff's] actual activity level,these treatment recordsipported the opinion of the state
agencypsychologist. However the limitations opined by the state agency psycholeglisat the
Plaintiff could perform simple and multistep tasksaimtain attention and concentration for

periods of at least two hours, interact appropriately with coworkers, supenésdrthe general
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public, and adapt to routine workplace changes as needed [T+-4B9]ess restrictive than Dr.
Young’'s limitations, including tha the Plaintiff would have regular to frequent difficulty
performing daily activitiesup to an acceptable standard, concentrating and completing tasks
without prompting and help, and adjusting to change [Tr-G4)3 The ALJ’s RFC determation
includes the limitations opined by the state agency physiologist [Tr. A@}therefore does not
represent the “moderate” restrictions imposed by Dr. Young as argulked GpmmissiongDoc.
18 at 8-9]. Agency rules require the ALJ to explain why Dr. Young’s competing opisi®met
adopted.SeeSoc. Sec. Rul. 96-8p, 1996 WL 374184 at *7.

Moreover, the opinions rendered by Dr. Young and the state agency psychologist are the
only medical opinions of recordUnless a treating sourcebpinion is given controlling weight,”
the ALJ “must explain in the decision the weight given toany opinions from treating sources,
nontreating sources, amther nonexamining sources.” 20 C.F.R. 8§ 404.1527(e)(2)(im).
addition, more weight is generally @ to an examining sourdban a source who has not
examined the claimarit.§ 404.1527(c)(1). The ALJ’s failure to consider Dr. Young’s opinion,
therefore, cannot be considered harml&=eRablers v. Comnr Soc. Sec. Admiyb82 F.3d 647,
651 (6th Cir. 2009)(“Yet, even if supported by substantial evidence, ‘a decision of the
Commissioner will not be upheld where the SSA fails to follow its own regulations ame tuhé

error prejudices a claimant on the merits or deprives #imaht of a substantial right)’(quoting

3 To be clear, the Court is not suggesting that Dr. Young’s opinion should have been
adopted or was entitled to great weighih appropriate cicumstances, opinions from State agency
medical and psychological consultants and other program physicians and pgigthotay be
entitled to greater weight than the opinions of treating or examining souraes. S&. Rul. 96—
6p, 1996 WL 374180, at *3 (July 2, 1996). However, without any evidence that the ALJ
considered or weighed Dr. Young’s opinion, that Court is unable to conclude that substantia
evidence supports the ALJ’'s RFC determination.
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Bowen v. Comm’r of Soc. Se¢78 F.3d 742, 746 (6th Cir.2007)).

Accordingly, the Court will remand the case for the ALJ to reconsider Dr. Youngi®opi
consistent with 20 C.F.R. § 404.1527(c).
VI. CONCLUSION

Basedon the foregoingthe Plaintiff's Motion for Summary JudgmenDpc. 13 is
GRANTED, andthe Defendant’'s Motion for Summary Judgmebtog. 17 is DENIED. The
decision of the Commissiones REMANDED for further proceedinggonsistentwith this
Memorandum Opinion.

IT IS SO ORDERED.

ENTER:

s/ C. Clifford Shirley, Jr.
United States Magistrate Judge
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