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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

JAMES T. PIERCE, )
Plaintiff,
V.

No.: 3:16-CV-673-TAV-CCS

KEVIN HAMPTON and
TODD WIGGINS,

N N Nl N N N

Defendants. )

MEMORANDUM OPINION

This civil case is before the Court on\He Hampton and Todd Wiggins’s (collectively
“Defendants”) motion to dismiss [Doc. 12]. Pse plaintiff did not repond to the motion to
dismiss, and his time in wHicto do so has expiredSeeE.D. Tenn. L.R. 7.1. For the reasons
contained herein, Defendants’ motion to dismiss wilGFANTED.

. BACKGROUND

On November 30, 2016, Plaintiffitrated the present action filing a complaint with this
Court under 42 U.S.C. § 1983 [Doc. 2]. As groundsstot, the complaint Eges that Plaintiff
was transferred to Northeast Correctional Compgf&lECX”) to be housed in the Segregated
Security Management Unit, but was placedyeneral population in a high-close custody unit
instead [d. at 4]. As a result, Plaintiff claintee was assaulted and suffered injurldg.[ Plaintiff
alleges that Defendants are liatde“not performing their job digs in accordance with Tennessee
Department of Correction’s [(‘DOC”)] policies and proceduresid.]. Plaintiff maintains that
had Defendants acted in accordance with TDOg@Gcies and procedures he would have been

placed in his intended unit and “out of harm’s walg']|.
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Since the assault, Plaintiff complains thatexperiences pain and muscle spastf [He
alleges that the incident has caused him to requoestal health services and re-start a regimen of
psychiatric medication, asell as seek therapyd.]. Plaintiff further conplains that due to the
incident his vision is permanently damagt][

Defendants filed the instant motion to dismissféalure to state a claim for relief, arguing
that the complaint makes no specific allegatiohsvrongdoing against Defendants [Doc. 12].
Defendants further argue that tlogse is based, in part, orettdoctrine of respondeat superior,
which is not a basis for liability under 42 U.S.C. § 1983, and thus should be disnisked [

The Court previously grantedd@tiff's motion for extension of time to file a response to
Defendants’ motion to dismiss [Doc. 17]. HoweMelaintiff has failed to file a response in the
time allotted by this Court.

1. STANDARD OF REVIEW

Federal Rule of Civil Procedure 8(a) sets adiberal pleading standard. To survive a
motion to dismiss, a complaint need contaiydta short and plain statement of the claim
showing that the pleader is entdtleo relief,” in order to ‘givdthe opposing party] fair notice of
what the . . . claim is anddlgrounds upon which it rests.Bell Atl. Corp. v. Twomb]y550 U.S.
544, 555 (2007) (quotinGonley v. Gibson355 U.S. 41, 47 (1957)). Ddt factual allegations
are not required, but a party’sligation to provide t& ‘grounds’ of his ‘entle[ment] to relief’
requires more than labels and conclusiohd.” “[A] formulaic recitaton of the elements of a
cause of action will not do,hor will “an unadorned, the-&Endant-unlawfully-harmed-me
accusation.”Ashcroft v. Igbal556 U.S. 662, 678 (2009).

In deciding a Rule 12(b)(6) motion to dismias;ourt must construe the complaint in the
light most favorable to the claimant, accept alitbial allegations as true, draw all reasonable
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inferences in favor of the claimant, and det@e whether the complaint contains “enough facts
to state a claim to relief that is plausible on its facBwiombly 550 U.S. at 57Mirectv, Inc. v.
Treesh 487 F.3d, 471, 476 (6th Cir. 2007) (citationsitbed). “A claim has facial plausibility
when the plaintiff pleads the factual content @illiws the court to draw the reasonable inference
that the defendant is liabler the misconduct allegedIgbal, 556 U.S. at 678. When considering
a 12(b)(6) motion, the Court “maypusider the complaint and anyhgbits attached thereto, public
records, items appearing in trexord of the case and exhibits attached to Defendants’ motion to
dismiss so long as they are referred to in@oenplaint and are central for the claims contained
therein.” Basset v. Nat'l Collegiate Athletics Ass528 F.3d 426, 430 (6th Cir. 2008). However,
when considering a complaint fileby a pro se plaintiff, courtgive the complaint a “liberal
construction.”See Kennedy v. First NLC Servs. LIN®. 08-12504, 2009 WL 482715, at *1 (E.D.
Mich. Feb. 25, 2009).

1. ANALYSIS

Defendants argue that the alleégas in Plaintiff's complainare insufficient to support his
claims against them. First, Defendants artinae¢ Plaintiff identifies Kevin Hampton and Todd
Wiggins as defendants, but makes no mentiontbéeDefendant, or any policy, procedure, or
custom attributable to &m, throughout his complaint.

It is a basic pleading essenttalt a plaintiff attribute fac@l allegations to particular
defendants.Twombly 550 U.S. at 555 (holding that in orderstate a claim, the plaintiff must
make sufficient allegations to\g a defendant fair notice ofefclaim). The Sixth Circuit has
found that, “[w]here a person is named as a def@ndahout an allegabin of specific conduct,
the complaint against him is subject to dismissaén under the liberal construction afforded to
pro se complaints.”See Gilmore v. Corr. Corp. of An@2 F. App’x 188, 190 (6th Cir. 2004)
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(dismissing complaint where the plaintiff failedatbege how any named defendant was involved
in the violation of his rights)Frazier v. Michigan 41 F. App’x 762, 764 (6th Cir. 2002)
(dismissing the plaintiff's claim where the compladid not allege with andegree of specificity
which of the named defendants were personaNylved in or responsible for each alleged
violation of rights);Griffin v. Montgomery238 F.3d 421, 2000 WL 1800569, at *2 (6th Cir. Nov.
30, 2000) (requiring allegations of penal involvement for each defendarRpdriguez v. Jahe
904 F.2d 708, 1990 WL 82722, at *1 (6th Cir. 1990) &iRtiff's claims aganst those individuals
are without a basis in law as the complaint isliptéevoid of allegations as to them which would
suggest their involvement in theents leading tdiis injuries.”).

Defendants further argue thRtaintiff “simply makes the lmad, conclusory allegations
that,” [i]f the defendants had performed the dutiethefr jobs within theapacities listed in their
own TDOC policies and poedures, | would have never had beethat unit to be in harm’s way”
[Doc. 2 p. 4]. The Court agrees and concluties Plaintiff has providgtonly a general, single-
sentence claim against Defendants that is both vague and samyclwhich precludes the Court
from finding an actionable constitutional injur€onclusory allegations will not support a § 1983
claim. Harden-Bey v. Rutteb24 F.3d 789, 796 (6th Cir. 2008) (fjithe context of a civil rights
claim . . . conclusory allegatns of unconstitutional conduct Wwaut specific faetal allegations
fail to state a claim.”) (citingillard c. Shelby Cnty. Bd. Of EAu@6 F.3d 716, 726 (6th Cir. 1987).

To the extent that Plaintiff seeks to holdf@wdants liable based on their respective roles
as supervisory officials, a theory of sugsory liability is unavailing in a § 1983 casesee
Ashcroft v. Igbal 556 U.S. 662, 676 (2009) (“[O]ur precedents establish . . . that Government
officials may not be held liable for the unconstibatl conduct of their subdinates under a theory
of respondeat superior.”Monell v. N.Y.C. Dept. of Soc. Ser¢s36 U.S. 658, 691 (1978) (finding
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that liability under 8 1983 may not be imposed sinfqegause a defendant “employs a tortfeasor”).
The law is settled that § 1983 liability must based on more than respondeat superior, or a
defendant’s right to control employee$aylor v. Mich. Dept. of Cory.69 F.3d 76, 80-81 (6th
Cir. 1995). At a minimum, “a pintiff must plead that eacho@ernment official defendant,
through the official’s own individual acins, has violated the Constitutionlgbal, 556 U.S. at
676—77. Plaintiff can still hold thesdDefendants liable so long ke can demonstrate that they
authorized, approved, or knawgly acquiesced in any alledjgrrongdoing of a subordinateeach

v. Shelby Cnty. Sherif891 F.2d 1241, 1244 (6th Cir. 1989). An “affirmative link” must exist
between the subordinate’s miscondand the supervising officerauthorization or approval of
the claimed wrongdoingRizzo v. Goode&23 U.S. 362, 371 (1976Here, Plaintiff does not allege
that Defendants were responsifde, or even knew of, his placement in general population, and
thus, failed to state a ata against either Defendant.

As an alternative basis for dismissal, the €owotes that it may properly dismiss this case
for want of prosecution.See, e.qg.Custom v. Detroit Edison Co789 F.2d 377, 379 (6th Cir.
1986); Fed. R. Civ. P. 41(b). Failure to respondtherwise oppose a motion operates as both a
waiver of opposition to and an independbasis for granting the unopposed motidee, e.g.
Notredan, LLC v. Old RepublExch. Facilitator Ca.531 F. App’x 567, 569 (6th Cir. 2013ee
also E.D. Tenn. L.R. 7.2 (“Failure to respond domotion may be deemed a waiver of any
opposition to the relief sought.”).

Almost four months have passed since Dd#émts filed the instant motion to dismiss on
March 10, 2017 [Doc. 12]. Eventaf the Court granted Plaintiff aaxtension for time to file a

response to Defendants’ motion, Plaintiff has iesponded and, by way of the same, is found to



have waived opposition @efendants’ requesMillworks Constr., LLC VEnv't, Safety & Health,
Inc., No. 3:12-CV-177, 2015 WL 11019129,*4+2 (E.D. Tenn. Mar. 23, 2015).
V. CONCLUSION

For the reasons discussieerein, the Court wilGRANT Defendants’ motion to dismiss
[Doc. 12] and willDISMISS this case for failing to state a claim against Defendants. The Clerk
of Court will be directed t€L OSE this case.

AN APPROPRIATE ORDER WILL FOLLOW.

s/ThomasA. Varlan
CHIEFUNITED STATESDISTRICT JUDGE




