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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

SONYA LUTRICE BUCHANAN,

Plaintiff,
No. 3:14-cv-02030

Judge Sharp

Magistrate Judge Frensley

V.

NANCY BERRYHILL,
Acting Commissioner of Social Security,

Defendant.
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MEMORANDUM OF OPINION

Pending before the Court is Plaintiff Soryatrice Buchanan’s (“Buchanan”) Motion for
Judgment on the Administrative Record (“Matip (Doc. No. 15), filed with a Memorandum in
Support (Doc. No. 15-1). Defendant CommissiasfeBocial Security (“Commissioner”) filed a
Response in Opposition to Buchanan’'s Motion. (Docket No. 16.) Upon consideration of the
parties’ filings and the transcript tife administrative record (Doc. No. 113nd for the reasons
given below, the Court wilGRANT the Motion andREMAND the case pursuant to sentence
four of 42 U.S.C. 8§ 405(g) to ensure that Bawdin's cervical degenerative disc disease and
mental impairments are properly consideredconjunction with her other impairments in
determining whether she had sufficient RF@éoform substantiaainful activity.

l. Introduction

On April 13, 2010 Buchanan filed an applion for Disability Insurance Benefits

(“DIB”) under Title Il of the Socal Security Act and Supplemental Security Income (“SSI”)

under Title XVI of the Ag, alleging a disability onset of September 26, 2009 (the “alleged onset

! Referenced hereinafter by page number(s) following the abbreviation “A.R.”
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date”). (A.R. 138-52.) Buchanarckim was denied at the initiahd reconsideration stages of
state agency review._(Id. at 69—73.) Buchanan subsequently reqdestaa review of his
case by an Administrative Law Judge (“ALJ"XId. at 91-92.) The ALJ heard the case on
March 5, 2013, when Buchanan appeared, wagsepted by an attoypeand gave testimony.
(Id. at 54.) Testimony was also received fromrapartial vocational expert. At the conclusion
of the hearing, the matter was taken undersetaent until May 14, 2013, when the ALJ issued
a written decision finding Buchanan not disable(ld. at 11.) Thatlecision contains the
following enumerated findings:

1. Buchanan meets the insured status requirements of the Social Security Act through
December 31, 2014.

2. Buchanan has not engaged in substantigfgiaactivity since the alleged onset date
(20 C.F.R. 404.1576t seq., and 416.97 &t seq.).

3. Buchanan has the following severe impants: obesity, pselo-seizure disorder,
and essential hypertension with reaott headaches (20 C.F.R. 404.1520(c) and
416.920(c)).

4. Buchanan does not have an impairmentambination of impairments that meets or
medically equals the severity of one of the listed immpaits in 20 C.F.R. Part 404,
Subpart P, Appendix 1 (2C.F.R. 404.1520(d), 404.1525, 404.1526, 416.920(d),
416.925 and 416.926).

5. Buchanan has no physical limitations te tlesidual functional capacity (“RFC”) to
perform work a full range of work atlagxertional levels but with the following
nonexertional limitations: noxposure to heights or hardous activities, and no
driving. .

6. Buchanan can perform past relevant worlkaasedical billing ark, school cafeteria
worker, cashier, and child care attendartis work does not require the performance
of work-related activities precluded bgr RFC (20 C.F.R. 404-1565 and 416.965).

7. Buchanan has not been under a disabilithiwithe meaning othe Social Security
Act from the alleged onset date througte tdate of this decision (20 C.F.R.
404.1520(f) and 416.920(f)).

(Id. at 42-49.)



On August 22, 2014, the Appeals Council derBeathanan’s request for review of the
ALJ’s decision, thereby renderingathdecision the final decision tfie SSA. (Id. at 1.) This
civil action was thereafter timely filed, and tBeurt has jurisdiction. 4P.S.C. § 405(qg).
Il. Review of Record
The Court adopts the summaryBiichanan’s medical records from the ALJ’'s decision.
(A.R. 16-23.)
1. Conclusions of Law

A. Standard of Review

This Court reviews the final decision of tB&SA to determine whether substantial evidence
supports that agency’s findings and whetherppli@d the correct legadtandards. _Miller v.

Comm’r of Soc. Sec., 811 F.3d 825, 833 (6th @016). Substantial evidence means “more

than a mere scintilla’ but less than a prepoadee; substantial evidence is such ‘relevant
evidence as a reasonable mind might accept agiateeto support a conclusion.”_Id. (quoting

Buxton v. Halter, 246 F.3d 762, 772 (6th Cir. 2))01 In determining whether substantial

evidence supports the agency’s findings, a coudtrayamine the record as a whole, “tak[ing]

into account whatever ithe record fairly detras from its weight.” _Brooks v. Comm'r of Soc.

Sec., 531 F. App’x 636, 641 (6th Cir. 2013) (qng Garner v. Heckler745 F.2d 383, 388 (6th
Cir. 1984)). The agency’s decision must sténsubstantial evidenceupports it, even if the

record contains evidence supiog the opposite conclusion. Skernandez v. Comm’r of Soc.

Sec., 644 F. App’'x 468, 473 (6th Cir. 2016 (uitiKey v. Callahan, 109 F.3d 270, 273 (6th Cir.

1997)).
Accordingly, this Court may not “try the cade novo, resolve conflicts in evidence, or

decide questions of credibylit Ulman v. Comm'’r of SocSec., 693 F.3d 709, 713 (6th Cir.

2012) (quoting Bass v. McMahon, 499 F.3d 506, 509 (6th Cir. 2007)). Where, however, an ALJ
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fails to follow agency rules and regulatipnihe decision lacks the support of substantial
evidence, “even where the conclusion of theJAbay be justified based upon the record.”

Miller, 811 F.3d at 833 (quoting Gentry v. Cornrof Soc. Sec., 741 F.3d 708, 722 (6th Cir.

2014)).
B. Five-Step Inquiry

The claimant bears the ultimate burden of establishing entitlement to benefits by proving
his or her “inability to engage in any substantial gainful activity by reason of any medically
determinable physical or mental impairment whieim be expected to rdsin death or which
has lasted or can be expected to last forrdimeous period of not less than 12 months.” 42
U.S.C. § 423(d)(1)(A). The claimant’s “physicat mental impairment” must “result[] from
anatomical, physiological, or psychological abnormalities which are demonstrable by medically
acceptable clinical and laboratafiagnostic techniques.” Id. at § 423(d)(3). The SSA considers
a claimant’s case under a five-step sequentialuatiah process, described by the Sixth Circuit
Court of Appeals as follows:

1. A claimant who is engaging in substahtiminful activity will not be found to be
disabled regardless of medical findings.

2. A claimant who does not have a severe immpant will not befound to be disabled.

3. A finding of disability will be made withoutonsideration of vocenal factors, if a
claimant is not working and is sufferifigpm a severe impairment which meets the
duration requirement and which meets or égjadisted impairment in Appendix 1 to
Subpart B of the Regulations. Claimamigh lesser impairments proceed to step
four.

4. A claimant who can perform work that he ltgme in the past will not be found to be
disabled.

5. If a claimant cannot perform his past wodkther factors includig age, education,
past work experience and residual fiimeal capacity must be considered to
determine if other work can be performed.



Parks v. Soc. Sec. Admin., 413 F. App’x 856, 86th Cir. 2011) (citing Cruse v. Comm’r of

Soc. Sec., 502 F.3d 532, 539 (6th Cir. 2007)); 20 C.F.R. 88 404.1520, 416.920. The claimant
bears the burden through stequif of proving the existence ams@verity of the limitations her
impairments cause and the fact that she cannot perform past relevantoveeker, at step five,

“the burden shifts to the Comsasioner to ‘identify a significant number of jobs in the economy

that accommodate the claimant’s residual fieming capacity[.]” _Kepke v. Comm’r of Soc.

Sec., 636 F. App’x 625, 628 (6th Cir. 2016) (quoting Warner v. Comm’r of Soc. Sec., 375 F.3d

387, 390 (6th Cir. 2004)).

The SSA can carry its burden at the fifth stéphe evaluation pess by relying on the
Medical-Vocational Guidelines, otherwise knows “the grids,” but only if a nonexertional
impairment does not significantly limit the claimant, and then only when the claimant's
characteristics precisely match the charasties of the applicable grid rule. SAederson v.

Comm’r of Soc. Sec., 406 F. App’x 32, 35 (@&ir. 2010);_Wright v. Massanari, 321 F.3d 611,

615-16 (6th Cir. 2003). Otherwise, the griddyofunction as a guide to the disability

determination._Wright, 321 F.3d at 615-16; B&®n v. Sullivan, 923 F.2d 1175, 1181 (6th Cir.

1990). Where the grids do ndirect a conclusion as to theairhant's disability, the SSA must
rebut the claimant’s prima facicase by coming forward with proof the claimant’s individual
vocational qualifications to prm specific jobs, typically tough vocational expert testimony.
Anderson, 406 F. App’x at 35; sélright, 321 F.3d at 616 (quoting SSR 83-12, 1983 WL
31253, *4 (Jan. 1, 1983)).

When determining a claimant’s residual funotib capacity (“RFC”) at steps four and five,
the SSA must consider the combined effectabifthe claimant’s impairments, mental and

physical, exertional and nonexertal, severe and nonsever8ee 42 U.S.C. 88 423(d)(2)(B),



(5)(B); Glenn v. Comm’r of Soc. Sec., 76338 494, 499 (6th Cir. 2014) (citing 20 C.F.R.

§ 404.1545(e)).

C. Weighing Medical Source Evidence
The administrative regulations implementing 8exial Security Act impose standards on

the weighing of medical source evidence. le&Ca Astrue, 661 F.3d 931, 937 (6th Cir. 2011).

The significant deference accorded to then@ussioner’'s decision is conditioned on the ALJ’'s

adherence to these governing standards. Inrsen€ommissioner of Social Security, the Sixth
Circuit re-stated the rpsnsibilities of the ALJ in assessimgedical evidence in the record in
light of the treating source rule:

Chief among these is the ruleaththe ALJ must consider all
evidence in the record when magia determination, including all
objective medical evidence, medical signs, and laboratory findings.
20 C.F.R. 8 404.1520(a)(3); 20FKR. § 404.1512(b); 20 C.F.R.

8 404.1513. The second is knowntlas “treating physician rule,”
seeRogers, 486 F.3d at 242, requiring the ALJ to give controlling
weight to a treating physician’s opinion as to the nature and
severity of the claimant’s conditiaas long as itis well-supported

by medically acceptable clinical and laboratory diagnostic
techniques and is noinconsistent with the other substantial
evidence in [the] case recbt 20 C.F.R. § 404.1527(d)(2)
(language moved to 20 C.F.R. § 404.1527(c)(2) on March 26,
2012). The premise of the ruletigat treating physicians have the
best detailed and longitudinal perspective on a claimant’s condition
and impairments and this perspective “cannot be obtained from
objective medical findings alorfe 20 C.F.R. § 416.927(d)(2)
(language moved to 20 C.F.R. 416.927(c)(2) onMarch 26,
2012). Even when not controlling, however, the ALJ must
consider certain factors, inclingy the length, frequency, nature,
and extent of the treatment retatship; the supportability of the
physician’s conclusions; the spddation of the physician; and
any other relevant factors. Raege486 F.3d at 242. In all cases,
the treating physician’s opinion istéled to great deference even
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if not controlling. 1d. The failure to comply with the agency’s
rules warrants a remand unless it is harmless error. W§leen,
378 F.3d at 545-46.

741 F.3d 708, 723 (6th Cir. 2014).

The Sixth Circuit has also made clear thatALJ may not determine the RFC by failing
to address portions of the relevant mediealord, or by selectivelparsing that record+e,,
“cherry-picking” it—to avoid anaizing all the relevant evidenceld. at 724 (iting Minor v.

Comm’r of Soc. Sec., 513 F. App’'x 417, 435 (@in. 2013) (reversing where the ALJ “cherry-

picked select portions of the record” rathiean doing a proper analysis); Germany-Johnson v.

Comm’r of Soc. Sec., 313 RPpp'x 771, 777 (6th Cir. 2008) (iding error where the ALJ was

“selective in parsing the viaus medical reports.”)). This is particularly so when the evidence
ignored is from a treating physn. Ignoring medical evidencgom a treating source in
fashioning the RFC, without a proper analysisvhy such action isaken, cannot be harmless
error because it “undermines [the ALJ's] decision” to overlook evidence that could have
potentially supported a more restrictive RFC cerew finding of disability._ Gentry, 741 F.3d at

729 (citations omitted); Grubbs v. Comm’r®bc. Sec., No. 12-14622014 WL 1304716, at *2

(E.D. Mich. Mar. 31, 2014) (“The absence ofeview of treatment records from a treating
source and the lack of analysis of such maghepossible for the ALJ to properly assess whether
the Plaintiff was disabled and/ahether Plaintiff had the residual functional capacity to do any
work.”).

D. Buchanan’'s Statement of Errors

1. The ALJ Erred by Failing to Find Buchanan’s Cervical Degenerative Disc
Disease a Severe Impairment.

Buchanan contends that the ALJ erred loglifaig, without explan&n, that her cervical

degenerative disc disease was not a severeirimgrat. (Doc. No. 15-1, at 9.) However, the



ALJ clarified that this was dueo medical testing results(A.R. 14.) The ALJ noted that
Buchanan had surgery to treat spinal coainpression in Septemb@012 but returned in
November 2012 with some residuahgalaints of arm pain. (ld.However, the ALJ also noted
that a post-surgery, thoracic MRI showed thorapondylosis at T2-3 on the left it was “not
compressing her spinal cord” and “her imaging studies look fine and additional intervention is
not necessary at this time.” (lgiting A.R. 591).) Consequentlthe ALJ did not fail to explain
her reasons for her finding.

Moreover, even if she had, it is “legally ilegant” that an impairment was determined to

be nonsevere if the ALJ finds other severe impaits. _McGlothin v. Comm’r of Soc. Sec., 299

F. App’x 516, 522 (6th Cir. 2008) (citing Amony v. Astrue, 266 F. App’x 451, 457 (6th Cir.

2008)). “An ALJ's failure to find a sevelepairment where one exists may not constitute
reversible error where the ALJ determines thatlaimant has at least one other severe
impairment and continues with the remaining step the disability evaluation. This rule is
predicated on the notion thahe ALJ ‘properly could consé claimant’s [non-severe
impairments] in determining whether claimant me¢a sufficient residual functional capacity to

allow [him] to perform substantial gainful adti™ Winn v. Comm’r Soc. Sec., 615 F. App’x

315, 326 (6th Cir. 2015) (quoting Maziarz v. Seof Health & Human Servs., 837 F.2d 240,

244 (6th Cir. 1987)); see also Fisk v. AstrB83 F. App’x 580, 583 (6tlir. 2007) (holding that

an ALJ’s failure to find an impairment severe at step two is not reversible error if the ALJ
“considers all of a claimant’'s impairments in the remaining steps of the disability
determination.”); 20 C.F.R. § 404.1523 (stating thhen making a disability determination, the
Regulations require that if oreevere impairment exists, the Commissioner “will consider the

combined effect of all of your impairments haut regard to whether any such impairment, if



considered separately, would be of sufficient s&u&. Therefore thequestion is whether the
ALJ considered these alleged impairments at aitegps. _Id. The Coufinds that the ALJ did
not.

2. The ALJ Erred by Failing to Properly Consider and Evaluate the Opinion of

Buchanan’s Treating Neuro-Psychiatrist Dr. Faiza Memon, and by Finding that
Her Mental Impairments Were Not Severe.

Buchanan presents these as two separatesdyab the Court wiladdress them together,
as they are both related to her mental impairsie®pecifically, Buchanan claims that “the ALJ
simply did not provide the required ‘good reas’ for discounting” Dr. Memon’s opinion.
(Doc. No. 15-1, at 11.) Buchanan also clatimat the ALJ erred by rellyg “upon state agency
reviewing doctors assessmentattivere rendered prior to Piiff commencing mental health
treatment.” (Doc. No. 15-1, at 14.)

The “treating physician rule fequires the ALJ to give controlling weight to a treating
physician’s opinion as to the nature and severityhefclaimant’s condition as long as it “is well-
supported by medically acceptable clinical dafloratory diagnostic techniques and is not
inconsistent with the other substantial evidence in [the] case record.” 20 C.F.R. §
404.1527(d)(2). Even when not controlling, howewbe ALJ must conseél certain factors,
including the length, frequency, nature, amdtent of the treatment relationship; the
supportability of the physician’'sonclusions; the specialization thfe physician; and any other
relevant factors. _Rogers, 486 F.3d at 242r. Memon’s opinion—contained in a one-page,
hand-written letter dated March 25, 2013—datkat Buchanan has “severe and ongoing”
mental health symptoms with poor response tdioa treatment” that cae “severe impairment
in social and occupational functioning.” (A.R. 755.)

At Step Two, the ALJ explained that shevgalittle weight” to Dr. Memon’s opinion

because “the objective evidenokrecords contains no support for the statement made by Dr.
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Memon” and Dr. Memon “had only seen the clamnan four occasions and the claimant missed
several in between.” (A.R. 16.) Instead, &le) accorded “greater weight to the opinions of
state agency providers|,]” explaining that tH#iindings and opinions arenuch more consistent
with the treatment notes and the claimant’s @sli-reports throughout thecord.” (Id. at 15—
16.) The ALJ then went on to explain how sbesidered the four broddnctional areas set out
by the disability regulations for evaluating merdadorders and sectid®.00C of the Listing of
Impairments (20 C.F.R. Part 404, SubpartABpendix 1) based on Bhanan’s October 2010
psychological examination. The ALJ noted tlgatchanan did not seek any mental health
treatment again until June 2012, nearly three yafes the alleged onset of disability and, when
she did seek treatment, did so sporadicdHiling to make scheduled appointments both Dr.
Memon and her providers at Cergtone and rendering “difficult to determine whether the
treatment was effective.” (A.R. 15.)

As with Buchanan’s first statement of errthis alleged error is premised on the notion
that, had the ALJ accorded greater weighDto Memon, she would have found Buchanan’s
mental impairments to be severe. HoweverStp Two, the “ALJ’s fdure to find a severe
impairment where one exists may not constitutensble error where the ALJ determines that a
claimant has at least erother severe impairment and conén with the remaining steps of the
disability evaluation. This rules predicated on the notion ththie ALJ ‘properly could consider
claimant’s [non-severe impairments] in determ@ivhether claimant retained sufficient residual
functional capacity to allow [him] to performlsstantial gainful activity.” _Winn, 615 F. App’X

at 326 (quoting Maziarz837 F.2d at 244; see also Fig§3 F. App’x at 583; 20 C.F.R. §

404.1523. Therefore the question is whether thd édnsidered these alleged impairments at

other steps. Id. The Codimds that the ALJ did not.
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3. The ALJ Erred by Failing to Include Any Functional Limitations in the RFC for
Buchanan’s Pseudo-Seizures and Headaches.

Buchanan claims that the ALJ's RFC dasst provide for her pseudo-seizures and
headaches which are well documented in the record because she did not account for Buchanan’s
“daily spells” and the time Buchanan woulde“off task during a sfieand its subsequent
recovery period.” (Doc. No. 15-At 13.) The ALJ included s#ictions for pseudo-seizures
that were “documented along with blackouts;aluntary movement, and decreased sensations”
in Buchanan’s medical record. (A.R. 20.) Howe\Ruchanan cites to nabjective evidence in
the record—other than her own, subjective stat&@s+—to support her asgert that these spells
resulted in a recovery period in which she wdogd‘off task.” (Doc. No. 15-1, at 13.) An RFC

only includes credible functional limitations. See Poe v. Comm’r of Soc. Sec., 342 F. App’x

149, 155-56 (8 Cir. 2009) (citing 20 C.F.R. § 404.1545)yloreover, where a party fails to cite
to the administrative record in support of its angut, it is not the task of the Court to scour the

record on that party’s behalf. See Mark. Comm’r of Soc. Sec., No. 13-11196, 2013 WL

5854467, at *3 (E.D. Mich. Oct. 30, 2013)t{leg McPherson v. Kelsey, 125 F.3d 989, 995-96

(6th Cir.1997) ((“[I]ssues advext to in a perfunctory mannemaccompanied by some effort at
developed argumentation, are deemed waiveds hot sufficient fora party to mention a
possible argument in a most siall way, leaving the court to ... put flesh on its bones.”) As
Buchanan points to no objectimeedical evidence to support her atisa that her spells have a
recovery period that presents functionalitations, the ALJ did not err in this regard.

4. The ALJ Erred by Failing to Evaluate Buchanan’s Obesity in Accordance with

Social Security Ruling 02-1p, Despé Finding Obesity to be a Severe
Impairment.

Buchanan claims that, under Social Saguruling (“SSR”) 02-1p, the ALJ should have

evaluated the effects ber obesity with her other impairments to determine if its effects on her
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other impairments, limitations, and RFC wefgreater than the effects of each of the
impairments considered separately.” (Doo. N5-1, at 14-16.) Buchanan does not claim any
specific limitations as aesult of her obesity (Id.) After determining that Buchanan’s obesity
was a severe impairment (A.R. 13), the ALJdmano mention whatsoever of her obesity in
determining her RFC and finding she hademertional limitations (id. at 17-21).

The Sixth Circuit has held that SSR 02-1p doats‘offer any particular mode of analysis

for obese disability claimants.” BledsoeBarnhart, 165 F. App’X408, 411-12 (6th Cir. 2006).

However, SSR 02-1p instructs that

Obesity can cause limitation afriction. The functions likely to be
limited depend on many factorsgclading where the excess weight

is carried. An individual may have limitations in any of the
exertional functions such as Big, standing, walking, lifting,
carrying, pushing, and pulling. It may also affect ability to do
postural functions, such aslinsbing, balance, stooping, and
crouching. The ability to manipate may be affected by the
presence of adipose (fatty) tigsin the hands and fingers. The
ability to tolerate extreme heat, humidity, or hazards may also be
affected.

SSR 02-1p(8). SSR 02-1p states that da$essment should also be made of the effect obesity
has upon the individual's abilityp perform routine movemermnd necessary physical activity
within the work environment.”ld. While the ALJ’'s omission of Buchanan’s obesity in her
discussion of the RFC determination may stem feodearth of argumeiatr evidence pertaining
to samethe prescriptive language of S8R-1p with respect to the role an assessment of obesity
plays in the RFC determinationggests that SSR 02-1p requireseatst a cursory assessment of
the role (or lack thereothat obesity played in her RFC determination.
V. Recommendation
For the reasons explained above, Buchanlioson for Judgment on the Administrative

Record (Docket No. 15) will b 6RANTED and the casREMANDED pursuant to sentence
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four of 42 U.S.C. § 405(g) to ensure that Barwhin's cervical degenerative disc disease and
mental impairments are properly consideredconjunction with her other impairments in

determining whether she had sufficient RF@éeoform substantiajainful activity.

‘/4@; H%\p

KEVIN H. SHARP,CHIEF JUDGE
UNITEDSTATESDISTRICT COURT
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