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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

HILDA ROBINSON, )
Plaintiff, ))
VS. )) Case No: 1:13-cv-01274-STA-tmp
COMMISSIONER OF ;
SOCIAL SECURITY, )
Defendant. ))

ORDER REVERSING THE DECISION OF THE COMMISSIONER AND
REMANDING PURSUANT TO SENTENCE FOUR OF 42 U.S.C. § 405(G)

Plaintiff Hilda Robinson filed this actiorio obtain judicial review of Defendant
Commissioner’s final decision dging her application for disdlly insurance benefits under
Title 1l of the Social Security Act (“Act”). Rilintiff’'s application was denied initially and upon
reconsideration by the Social Sety Administration. Plaintiff tlen requested a hearing before
an administrative law judge (“ALJ"), whicwas held on May 14, 2012. On July 2, 2012, the
ALJ issued a decision, finding thBtaintiff was not entitled tbdenefits. The Appeals Council
denied Plaintiff's request for review, and, thus, the decision of the ALJ became the
Commissioner’s final decision. For the reas set forth below, the decision of the
Commissioner iISREVERSED, and the action IREMANDED for additional testimony
pursuant to sentence four of 42 U.S.C. § 405(g).

Under 42 U.S.C. § 405(g), a claimant may abtaidicial review ofany final decision
made by the Commissioner after a hearing to which he was a party. “The court shall have the

power to enter, upon the pleadiraysd transcript ofhe record, a judgment affirming, modifying,
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or reversing the decision of tl@mmissioner of Social Secwrtwith or without remanding the
cause for a rehearind."The court’s review is limited to t&rmining whether there is substantial
evidence to support tHeBommissioner’s decisichand whether the correct legal standards were
applied®

Substantial evidence is “sucklevant evidence as a reasonable mind might accept as
adequate to support a conclusidrit’is “more than a mere scintilla of evidence, but less than a
preponderance>”The Commissioner, not the Court, ébarged with the duty to weigh the
evidence, to make credibility tFminations and resolve mater@nflicts in the testimony, and
to decide the case accordin§ly.When substantial evidea supports the Commissioner's
determination, it is concluge, even if substantial ewdce also supports the opposite
conclusion’. “[W]hen there is not ubstantial evidence to suppashe of the ALJ's factual

findings and his decision therefore must be res@, the appropriate remedy is not to award

1 42 U.S.C. § 405(q).
2 1d.

% Key v. Callahan109 F.3d 270, 273 (6th Cir. 19973ee also Landsaw v. Sec'y of Health &
Human Serys803 F.2d 211, 213 (6th Cir. 1986).

4 Buxton v. Halter246 F.3d 762, 772 (6th Cir. 2001) (quotRighardson v. Peraleg02 U.S.
389 (1971)).

> Bell v. Comm’r of Soc. Sed.05 F.3d 244, 245 (6th Cir. 1996) (citi@gnsolidated Edison Co.
v. NLRB 305 U.S. 197, 229 (1938)).

® Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1990rum v. Sullivan921 F.2d
642, 644 (6th Cir. 1990%arner v. Heckler745 F.2d 383, 387 (6th Cir. 1984).

" Warner v. Comm’r of Soc. Se875 F.3d 387, 390 (6th Cir. 200&)pster v. Haltey 279 F.3d
348, 353 (6th Cir. 2001 Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986).



benefits. The case can be remanded undeemssmtfour of 42 U.S.C§ 405(g) for further
consideration?

Pursuant to sentence fourdiatrict court may “enter, uponelpleadings and transcript of
the record, a judgment affirming, modifying, @versing the decision of the Commissioner of
Social Security, with or w#hout remanding the cause for a rehearing.” The court may
immediately award Plaintiff benefits “only if atissential factual issues have been resolved and
the record adequately establishes a plaintiff's entittlement to berfefita.”judicial award of
benefits is proper only whereehproof of disability is overinvelming or where the proof of
disability is strong and evidea to the contrary is lacking® These factors are not present in
this case, and, therefore, an intae award of benefits is ngp@ropriate. However, a remand
pursuant to sentence four of 8§ 405(g) is appaterbecause all essential issues have not been
resolved.

Plaintiff was born on September 14, 198%d she has a high school educatforShe
alleges an onset date of disability of April 24, 2007, from osteoarthritis, gout, neuropathy in her
feet, colitis, hypertension, arthig, anxiety, diarrhea, and dingss and drowsiness from her
medication¥’

The ALJ enumerated the following finding¢l) Plaintiff met the insured status

requirements through December 31, 2007; (2) Rihimds not engaged in substantial gainful

8 Faucher v. Secretaryl7 F.3d 171, 175 (6th Cir. 1994).
® |d. at 176 (citations omitted).

104,

" (R. 71-72, ECF No. 8-5.)

2 (d.; R. 111, ECF No. 8-7.)



activity since the alleged onset date; (3) PlHimtas a medically determinable impairment of
status post right breast cancer, but she doebawa a severe impairment; (4) Plaintiff was not
under a disability as defined in the Actaay time through the date of this deciston.

The Social Security Act defines disability the inability to engage in substantial gainful
activity.™ The claimant bears the ultimate burderesfablishing an entitlement to benetfs.
The initial burden of going forward is on the claimemshow that she disabled from engaging
in her former employment; the burden of goifogward then shifts to the Commissioner to
demonstrate the existence of available employroempatible with the claimant’s disability and
background?®

The Commissioner conducts the following, fstep analysis to determine if an
individual is disabled withinthe meaning of the Act:

1. An individual who is engaging in substantial gainful activity will not be found to be
disabled regardless of medical findings.

2. An individual who does not have a severpaimment will not be found to be disabled.

3. A finding of disability will be made withdwconsideration of vocenal factors, if an
individual is not working and is suffering from severe impairment which meets the duration
requirement and which meets or equals a listed impairment in Appendix 1 to Subpart P of the
regulations.

4. An individual who can perform work thateshas done in the past will not be found to
be disabled.

13 (R. 17, ECF No. 8-3))
1442 U.S.C. § 423(d)(1).
15 Born v.Sec'y of Health & Human Servd23 F.2d 1168, 1173 (6th Cir. 1990).

16 4.



5. If an individual cannot perform his or rhpast work, other factors including age,
education, past work experience and residiugictional capacity musbe considered to
determine if other work can be performéd.

Further review is not necessafyit is determined that amdividual is not disabled at
any point in this sequential analySisHere, the sequential analygi®ceeded to the second step
with a finding that Plaintiff does not have aveee impairment. Plaintiff contends that
substantial evidence does not supphbis finding, and the courtrfds Plaintiff’'s argument to be
well-taken.

At step two, a claimant bears the initial #en of proof to demonstrate that she has a
severe impairment which is an impairmentcombination of impaments which significantly
limit a claimant’s physical or megit ability to performbasic work activities without regard to
age, education, or work experieriée.In order to meet this bden, the claimant must come
forward with

medical signs and findings, establidh®y medically acceptable clinical or

laboratory diagnostic techniques, whicshow the existence of a medical

impairment that results from anatmal, physiological, or psychological

abnormalities which could reasonably beected to produce the pain or other
symptoms alleged.®°.

17 willbanks vSec'y of Health & Human Sern47 F.2d 301 (6th Cir. 1988).
18 20 C.F.R. § 404.1520(a).

1920 C.F.R. 8§ 404.1520, 404.1521, 416.920, 416.921. Basic work activities encompass the
abilities and aptitudes necess#wyperform most jobs, such aslking, standing, sitting, lifting,
pushing, pulling, reaching, carrying, or handlingpacities for seeing, hearing, and speaking;
understanding, performing, and remembering &nmstructions; using judgment; responding
appropriately to supervision, coworkers, and uswak situations; and déag with changes in a
routine work situation. 20 C.F.R. 88 404.1521, 416.921.

20 42 U.S.C. § 423(d)(5)(Aksee also Younan v. Comm’r of Soc. S2@12 WL 5439286 at *8
(E.D. Mich. Aug. 14, 2012) (citingVeckbacher v. Comm’r of Soc. S&€012 WL 2809697 at *9
(S.D. Ohio July 10, 2012)adopted by2012 WL 5439280 (E.D. Mich. Nov. 7, 2012) (“In
considering whether a claimant has a seiepairment, an ALJ must not accept unsupported
medical opinions or a claimant’s subjective complaints.”)).

5



The severity requirement is used toesar out claims that are medically groundféssin

impairment is not severe if it is a “slighbaormality which has such a minimal effect on the

individual that it would not beexpected to interfere with the individual's ability to work,
irrespective of age, eduian and work experience® Accordingly, if an impairment or
combination of impairments would have no morantla minimal effect on a claimant’s ability to
work, the sequential evaluation pess is terminated at step t#o‘Only those claimants with
slight abnormalities that do not significantly limit any ‘basic work activity’ can be denied
benefits without undertaking [a] vocational analy$fs.”

The Sixth Circuit Court of Appealsstiussed the severity requirementamg v. Apfef®

In Higgs v. Bowen this court declared that ‘an impairment can be
considered not severe only if it is agéit abnormality that minimally affects work
ability regardless of age, education, and experientiggs v. Bowen880 F.2d
860, 862 (6th Cir. 1988). Theiggs court observed that ‘thilenient interpretation
of the severity requirement in part represents the courts’ response to the
Secretary’s questionable practice iretearly 1980s of using the step two
regulation to deny meritorious claimsthout proper vocational analysisd. But
the court also recognized that ‘Corggenas approved the threshold dismissal of
claims obviously lacking medical merit..Id. That is, ‘the severity requirement
may still be employed as an administratoanvenience to screen out claims that
are “totally groundless” solelirom a medical standpointid. at 863. Indeed, the
Higgs court approved of that practice;dffirmed dismissal because the record
contained no objective medical evidencestpport Ms. Higgs's claims of severe

1 Higgs v. Bowen880 F.2d 860, 863 (6th Cir. 1988) (“[T]lappeal presents the exceptional
‘totally groundless’ claim propty dismissed on the medical eeigce alone. There is nothing in
the objective medical record credibly suggesthmg Mrs. Higgs was significantly affected by
any of her impairments on or before June 30, 1979.”)

%2 Farris v. Secretary773 F.2d 85, 90 (6th Cir. 1985) (quotiBgpdy v. Heckler724 F.2d 914,
920 (11th Cir. 1984)).

2% d.
24 Bowen v. Yuckertt82 U.S. 137, 158-59 (1987) (O'Connor, J., concurring).

25 1 F. App’x 326 (6th Cir. 2001).



impairment. Particularly relevant to the case at bar,Higgs court observed.
‘The mere diagnosis of [an ailment], adurse, says nothing about the severity of
the condition.’ Id. When doctors’ reports caih no information regarding
physical limitations or the intensity, ffaency, and duration of pain associated
with a condition, this court has regulafound substantial evidence to support a

finding of no severe impairmengee, e.g., idciting cases).

Caselaw sinceHiggs confirms this circuit's practice in that respect.
CompareMaloney v. Apfel211 F.3d 1269 (table), No. 99-3081, 2000 WL 420700
at (6th Cir. 2000) (per ciam) (finding substantial édence to support denial
when record indicated claimant shedv symptoms and was diagnosed with
disorder but did not contain evidence afdisabling impairment that would
prevent work); andFoster v. Secretary of Health & Human Sy&89 F.2d 1221
(table). No. 88-1644, 1990 WL 41835 at *2 (@lr. 1990) (per curiam) (finding
substantial evidence to support denialewththe claimant produced no evidence
regarding the frequency, intensity, and ation of arthritic pain; the record
indicated that he was no more thdighgly or minimally impaired); withBurton
v. Apfe|] 208 F.3d 212 (table), No. 98-4198000 WL 125853 at *3 (6th Cir.
2000) (reversing finding of no severe pgairment because record contained
diagnoses and remarks from a numbetredting physiciansral psychologists to
the effect that claimant was ‘unable to work ... due to the complexity of her health
problems’ (quoting physician)); arhildrey v. Chater91 F.3d 143 (table). No.
95-1353, 1996 WL 420265 at *2 (6th Cir. 199per curiam) (reversing finding
of no severe impairment because record contained an assessment by a consulting
physician reflecting a varietgf mental problems that fieher “not yet able to
really care for herself alone,” reports of two otpégsicians corroborating this,
consistent testimony from the claimant, and no medical evidence to the contrary
(quoting physician)§°

The court inLongupheld the decision of the Commissiohecause the record did “not contain a
single statement by a treating physician indigatihat Long’s healtlproblems result in any
specific work-impairing limitations®’

In the present case, at step two, the ALJ determined that Plaintiff had a medically
determinable impairment - status post riditeast cancer - but no v&e impairment or

combination thereof. Thereforthe ALJ found that Plaintiff wasot disabled. As noted by the

6 Long 1 F. App’x 326 at 332.

27 d.



Commissioner, Plaintiff had to prove that shd hasevere impairment dag the relevant period
from her alleged onset date through tate last insured on December 31, 2007.

To meet her burden, Plaintiff has presenévidence of the folleing. Plaintiff had a
bowel resection surgery for colon cancer on November 30, 299he record documents a
history of colitis from April 1996 tfough August 2006 and rectal absce$3eBlaintiff testified
that, by December 31, 2007, she was having lafugestive tract problems severe enough to
require as many as ten trips to the bathroora;vesais soiling her clothin@nd she had resultant
pain®® Sometimes she “had to stop on the side of the rdad.”

The Commissioner argues that there is no evidence that Plaintiff's “digestive tract
problems ... would have affected her ability tafpan basic work activities during the relevant
period, particularly for twelve consecutive montfs.” While the Court is mindful that a
diagnosis does not necessarily meamsulting disabling impairmefitthe medical record lends
support to Plaintiff's testimony caerning her pain andastrointestinal is®s after her bowl
resection surgery. She was as&a with non-specificolitis of the ascendg colon and rectum,

diverticulosis of the Ascending colon, and s/p lamterior resection for adenocarcinoma of low

?® (R. 203, ECF No. 8-9.)

29 (1d. 216.)

% (R. 27, ECF No. 8-3.)

3 d.)

%2 (Comm. Br., p. 5, ECF No. 20.)

¥ See Higgs880 F.2d at 863 (“The mere diagnosis of fmpairment], of course, says nothing
about the severity of the condition.”)



rectal polyp as well as severestitis and duodenitis on April 15, 1986.In 2006, the notes of

treating physician Kenneth Tozer show aagtostic impression of prepyloric ulcer and
esophageal ulcer, diverticulosisdaarea of colitis of the sigmmicolon as well as small anal
fissure, peptic ulcer diseasedacolitis with atypia on biopsy.

The ALJ determined that Plaintiff's “medicalieterminable impairment could have been
reasonably expected to produce the alleged symptoms; however, [her] statements concerning the
intensity, persistence, and limiting effects of thegeptoms are not credible to the extent they
are inconsistent with finding that [she] has not severe impairmefft..The ALJ noted that
Plaintiff had testified that, prior to December 31, 2007, she had “severe gastrointestinal problems
causing incontinence andguring eight to ten bathroom visiessery day. She had flares three
to four times a weekral her medications causeduisiness and dizzines¥.”However, the ALJ
ignored Plaintiff's reported need for frequenthyvaom breaks in the credibility analysis even
though Plaintiff's testimony congeng this was uncontroverted.

The ALJ was concerned that there was “nothimdner medical records to suggest that
she was having the symptoms alleged in testimony between her April 24, 2007, and her
December 31, 2007, date last insurdd.Plaintiff was diagnosed it breast cancer and had a

mastectomy on April 24, 2007, and a permanentosibcprosthesis was implanted on October 9,

¥ (R. 229, ECF 8-10.)

% (R. 209, 212, ECF No. 8-9; R. 254-255, ECF No. 8-10.)
% (R. 16, ECF No. 8-3.)

37 0d.)

¥ (d.)



2007; on February 19, 2008, Plaintffright nipple was reconstruct&t. The ALJ made no
effort to clarify whether Plaiiff's mastectomy and follow-up treatment for breast cancer during
the eight month relevant time period impactedr reporting of other symptoms to her
physicians?

The ALJ also commented that Plaintiff & unclear and likely uncertain about the
timeframe during which particat symptoms were presefit.” To the contrary, Plaintiff's
attorney specifically stated thlis questions concerned Plainsfitonditions “prior to December
31, 2007.** Plaintiff's later testimony made cledahat her symptoms continued beyond
December 31, 2007. She testified that she decidektthdr application for dability benefits in
May 2010 because she continued teentaccidents with her stomacf£” On remand, the ALJ
should clarify the timeframe of Plaintiff's symptoms.

Given the de minimus standard for judgwgether a claimant’s impairments are non-
severe and in light of the evidence that RiHihas presented concerning her impairments, the

ALJ’s step two finding that Plaintiff's impairmés are non-severe istrgupported by substantial

% (d.)

0 See Sims v. Apfé330 U.S. 103, 110-11 (2000) (pointing that, although the claimant bears
the ultimate burden of establishing that he is entitled to disability benefits, courts have
recognized that Social Security proceedings arguisitorial rather thaadversarial,” and it is

the ALJ’s duty to investigate the facts atel/elop arguments both for and against granting
benefits).

*1 (R. 16, ECF No. 8-3.)

2 (1d. at p. 26.)

3 (1d. at p. 34.)

10



evidence and must be reveréédOn remand, the ALJ should tdemine whether Plaintiff's
gastrointestinal problems create the need fajueat bathroom breaks, and, if so, whether that
need would impose any limitations on her ability to wbrkAs noted in a similar case involving
the need for “bathroom breaks,”

Further, this Court would be remiss mot stating that the ALJ also fails to

consider the toll that Plaintiff's conditi takes on his anxieggnd panic attacks.

Even if Plaintiff's condition were somat controlled by medication, the thought

of having an “accident” in the workplaeeould still provoke enormous anxiety.

And, here, the medical records do not supfiading that Plaintiff's condition is

anywhere near as stable as the ALJ as&erts.

Moreover, transcription errors of the hearirender it insufficient for review. Section
405(g) mandates that the Governmglet a transcript of theecord, including the hearing, with
its answer. Inherent in thisastitory requirement is the condepat the Government file an
adequate transcripf. As noted by Plaintiff, errors in theatiscript of the hearing in this case are

concerning because they occur during Plaintiff'satliggtion of her pain and limitations from her

bowel disordef® The ALJ expressly rejected Plaffis testimony regading her severe

* See Salmi v. Secretar§74 F 2d 685, 693 (6th Cir. 1985) (An impairment is more than non-
severe only if “regardless of a claimant’s aggiication, or work experience, the impairment
would not affect the claimant’s ability to work.”)

%> See Mershad v. Comm'r of Soc. S8616 WL 659307 at *12 (S.D. Ohio Feb. 18, 2016),
report and recommendation adopte&®16 WL 1222351 (S.D. Ohio Mar. 24, 2016) (finding as
error the ALJ’s failure to include or recognizaidtiff's need for “unsheduled, frequent, and
lengthy trips to the restoon” in his RFC finding).

46 (Id)

7 See, e.g., Bryant v. Astru2008 WL 2018279 (E.D. Ky. May 7, 2008Finally, the plaintiff
correctly notes that the couratrscript has numerous notationsraudibility during the VE'’s
testimony...lt is, at best, marginally acceptablearrying the defendant's burden of showing
jobs existing in the economy which the plaintéin perform. The decision will be remanded for
further consideration.”)

*8 (R. 27, ECF No. 8-3.)
11



gastrointestinal problems (“I do not accept claimatg&imony as an accurate description of her
symptoms during the period afther alleged onset date and befer date last insured®d.
The Court cannot review the ALJ’s rejection odiRtiff's description of her symptoms when the
description isunintelligible.

In combination, these errors lead the Cdarthe conclusion that substantial evidence
does not support the Commissioner’s determomatihat Plaintiff did not have a severe
impairment. Having determined that the demsmust be reversed, the court must determine
whether it is appropriate to remand this case or to direct the payment of benefits. Because the
record does not establish that Pldins entitled to benefits or that all essential facts have been
resolved, it is appropriate tomand this case for further procemgls. Therefore, the decision of
the Commissioner IREVERSED, and the action IREMANDED pursuant to sentence four of

42 U.S.C. 8 405(qg) for another hewyiconsistent with this order.

IT ISSO ORDERED.

g S. Thomas Anderson
S. THOMAS ANDERSON
UNITED STATES DISTRICT JUDGE

Date: August 4, 2016.

9 (1d. 16.)
12



