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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

CORDELL R. VAUGHN, )
)
Plaintiff, )
)
)
VS. ) No.15-1241-JDT-egb
)
)
PERRY COUNTY, ET AL., )
Defendants.

N N N

ORDER DENYING MOTIONS TO COMPEL DISCOVERY,
DISMISSING AMENDED COMPLAINT,
CERTIFYING AN APPEAL WOULD NO BE TAKEN IN GOOD FAITH
AND NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On September 25, 2015, th@o se prisoner Plaintiff, Cordell R. Vaughn
(“Vaughn”), filed a complaint ptsuant to 42 U.S.C. § 19&&companied by a motion to
proceedn forma pauperis (ECF Nos. 1 & 2.) The Cousubsequently granted leave to
proceedin forma pauperisand assessed the civil filing fee pursuant to the Prison
Litigation Reform Act,28 U.S.C. 88 1915(a)-(b). (ECF N4). On August 4, 2016, the
Court issued an order thatter alia, dismissed Vaughn’s complaint and granted leave to
amend. (ECF No. 7.) Vaughn filed an emded complaint on September 12, 2016.
(ECF No. 8.) The Clerk shakcord Tommy Hickerson, foren Sheriff of Perry County,

Tennessee; Sergeant Robddilingham; and Deputy Nk Weems as additional
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Defendants. Defendants Hason, Dilingham and Weemseasued in their individual
and official capacities.
I. Amended Complaint

Vaughn's amended complaint largelypeats the allegations included in his
original complaint; however, he clarifies tldates of the events in question. Vaughn
alleges that on February 17, 2005, he wasored from his house at 237 Pine Street in
Linden, Tennessee, and take the hospital by EMTS. (ECF No. 8 §1, at 2.) On the
same date and time, Defend@ntlingham responded to calegarding a disturbance at
237 Pine Streét. (Id. § 2.) Defendant Dilingham was tified there were shots recently
fired from Vaughn's home anléter learned there was anfale on the ground in the
backyard (Id. 13.) Defendant Weems searchéalighn’s residence and looked for
anyone that was a poterntithreat to them. Id. 14.) At that time, Defendants
Dillingham and Weems seized various iterof private property from Vaughn's
residence. I¢. 1 5.)

Vaughn states the property seizedtiy Defendants was “allegedly” entered and

placed into the police stationidence locker as part of angoing investigation against

! In dismissing the original complaint,giCourt construed the events as occurring on
February 14, 2014, due to ambiguities in Vauglatisgations. Vaughn has clarified that these
initial events took place in 2005.

% Vaughn states in the amended complainttihadisturbance was at 227 Pine Street
(id.), but the next paragraph makes it is likely thais talking about hiswn address at 237 Pine
Street and that the referertoe227 is a typographical errad({ 3).

® The amended complaint seems to indicatepiirson was in the backyard of 237 Pine
Street, but in a letter th&taughn wrote to Defendant Hickerson in August 2014 he stated the
person was “crawling on the grass outside thesb®f Denise and Anthon[y] Head (239 Pine
Str.).” (Ex. 3, ECF No. 8-4 at 2.)



Vaughn; however, he contends that notta# property was placed into the evidence
locker. (d. 11 6-7, at 3.) Vaughn alleges th@her inmates, upervised by police
officers, used his lawnmowets cut the jail’s lawrand that his grill was used by officers
to cook for the police and jail employeesd. (] 7.)

The 2005 investigation aget Vaughn resulted in charges being brought against
him. (d. {1 8.) However, on July 23, 2014, theaes for receiving stolen property were
dismissed. Ifl. § 8;see alsoEx. 3, ECF No. 8-4 at 2.)Thereafter, Vaughn contacted
Defendant Hickerson by letter duasked for return of the seix property; he included an
itemized list of the property.ld.; see alsd&x. 3, ECF No. 8-4 at 8:) Sheriff Hickerson
responded by telling Vaughn that a largeoant of the property seized from Vaughn’s
residence had been returnedtworightful owners. (Ex. 4ECF No. 8-5 at 2.) Vaughn
contacted Sheriff Hickerson a second tiomeMay 14, 2015, informing him that Vaughn
was the rightful owner of fourteen of thente that were reportedireturned to their
rightful owners and that iHickerson did not reply to #letter in a timely fashion
Vaughn would take legal actioEx. 5, ECF No. 8-6 at 2.)

However, Vaughn alleges that the pelidid not return his lawnmowers, grills,
and other property. (ECF No.a8 1 12-13, at 3.) He sedk® return of his property or
reimbursement for his property in the amount of $2,14@. af 4.)

ll. Analysis

A. ScreeningandStandard

The Court is required to screen prisocemplaints and to dmiss any complaint,

or any portion thereof, if the complaint—
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(1) is frivolous, malicious, or fis to state a claim upon which
relief may be granted; or

(2) seeks monetary relief fromdefendant who is immune from
such relief.

28 U.S.C. § 1915A(b); see alg8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in this case states a claim on which relief may
be granted, the court applissndards under Federal RuleGi¥il Procedure 12(b)(6), as
stated inAshcroft v. Igbal 556 U.S. 662, 677-79 (2009), andBell Atlantic Corp. v.
Twombly 550 U.S. 544, 555-57 (2007Mill v. Lappin, 630 F.3d 468, 470-71 (6th Cir.
2010). “Accepting all well-pleaded allegatioms the complaintas true, the Court
‘consider[s] the factual allegations in [thepmplaint to determim if they plausibly
suggest an entitlemeto relief.” Williams v. Curtin 631 F.3d 380, &3 (6th Cir. 2011)
(quotinglgbal, 556 U.S. at 681) (alterati in original). “[P]leadings that . . . are no more
than conclusions . . . are not entitled to thsuanption of truth. While legal conclusions
can provide the frammork of a complaint, theymust be supported by factual
allegations.” Igbal, 556 U.S. at 679see also Twomhbly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showingrather than a blanket assertion, of entitlement to relief.
Without some factual allegation in the comptaihis hard to see how a claimant could
satisfy the requirement of providing not onlyiffaotice’ of the nature of the claim, but
also ‘grounds’ on which the claim rests.”).

“A complaint can be frivolosl either factually or legall Any complaint that is
legally frivolous wouldipso factofail to state a claim upon which relief can be granted.”

Hill, 630 F.3d at 470 (citinjeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).
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Whether a complaint is factualigivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is a separate issue frarmether it fails to state a claim for

relief. Statutes allowing a complaiti be dismissed as frivolous give

“judges not only the authiby to dismiss a claim based on an indisputably

meritless legal theory, buaiso the unusual power to pierce the veil of the

complaint’s factual allegations amtismiss those claims whose factual

contentions are clearly baseles$léitzke 490 U.S. at 327, 109 S. Ct. 1827

(interpreting 28 U.S.C. § 1915). Undika dismissal for failure to state a

claim, where a judge must acceit factual allegations as trukgbal, 129

S. Ct. at 1949-50, a judgkes not have to accepttfftastic or delusional”

factual allegations as true in prisoneomplaints that are reviewed for

frivolousness.Neitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to lessstyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.Williams 631 F.3d at
383 (quotingMartin v. Overton 391 F.3d 710, 71@6th Cir. 2004)).Pro selitigants and
prisoners are not exempt from the requiremehtte Federal Rules of Civil Procedure.
Wells v. Brown891 F.2d 591, 594 (6th Cir. 1988ge also Brown v. Matauszako. 09-
2259, 2011 WL 285251, at *&th Cir. Jan. 31, 20} 1(affirming dismissal ofpro se
complaint for failure tacomply with “unique pleading gelirements” and stating “a court
cannot ‘create a claim which [a plaintiff] i@ot spelled out in his pleading™) (quoting
Clark v. Nat'l Travelers Life Ins. Cp518 F.2d 1167, 1169 (6tir. 1975)) (alteration in
original); Payne v. Sec’y of Treas/3 F. App’x 836837 (6th Cir. 2003) (affirmingua
spontedismissal of complaint pursuant to Fed.@v. P. 8(a)(2) and stating, “[n]either
this court nor the district court is reged to create Payne’s claim for her€y; Pliler v.

Ford, 542 U.S. 225, 231 (2004) (“District judglave no obligation to act as counsel or

paralegal tgoro selitigants.”); Young Bok Song v. Gipsofi23 F. App’x506, 510 (6th



Cir. 2011) (“[W]e declir to affirmatively require court® ferret out the strongest cause
of action on behalf gbro selitigants. Not only would thaduty be overlyburdensome, it
would transform the courts from neutral iéebs of disputes into advocates for a
particular party. While courts are propedgarged with protecting the rights of all who
come before it, that responsibility does not encompassiagvitigants as to what legal
theories they should pursue.”).
B. §1983Claim

Vaughn filed his complaint pursuant ations under 42 U.S.&. 1983. Section
1983 provides:
Every person who, under coloof any statute, ordinance,
regulation, custom, or usage, of anwt8tor Territory or the District of
Columbia, subjects, or causes to dabjected, any citizen of the United
States or other person within the gdliction thereof tdhe deprivation of
any rights, privileges, or immunitiegcured by the Constitution and laws,
shall be liable to the party injured &n action at law, suit in equity, or
other proper proceeding for redregxcept that in any action brought
against a judicial officer for an acr omission taken in such officer's
judicial capacity, injunctive relief shanot be granted unless a declaratory
decree was violated or declaratorelief was unavailable. For the
purposes of this section, any Act Gbngress applicable exclusively to
the District of Columbia shall be consi@d to be a statute of the District
of Columbia.
To state a claim under 42 U.S.C. § 1983, anpiff must allege two elements: (1) a
deprivation of rights secured by the “Cangion and laws” of te United States (2)
committed by a defendant actingdem color of state lawAdickes v. S.H. Kress & Co.
398 U.S. 144150 (1970).

Claims against the Defendants in their @#fl capacities are construed as claims

against Perry County, which &@dready a Defendant. For the same reasons stated in the
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prior order, Vaughn does not sufficiently statelaim against Peri@ounty. (ECF No. 8
at 5-8). Perry’s conclusory allegatiottgat Defendants did ndbllow policy are not
allegations that the policiesdamselves are unconstitutional.

Claims for deprivation of property aret actionable under § 1983 if adequate
state remedies are available to redress the deprivaBen, e.g.Parratt v. Taylor 451
U.S. 527 (1981)partially overruled on other grunds by Daniels v. Williamg,74 U.S.
327, 330-31 (1986)Hudson v. Palmer468 U.S. 517 (1984%Smith v. Rose760 F.2d
102, 106 (6th Cir. 1985Brooks v. Dutton751 F.2d 197 (6th Cid.985). “[T]he State of
Tennessee does provide an adequate posivdepn remedy for takigs of property.”
McMillan v. Fielding,136 F. App’x 8183820 (6th Cir. 2005)see also Brooks v. Dutton,
751 F.2d 197, 199 (6th Cir. 89). Plaintiff was entitled tsue the Defendants, or any
other responsible person, in state ¢tdoir the deprivation of his property.

Therefore, the amended colaipt is subject to dismiskan its entirety for failure
to state a claim on which relief may be granted.

IV. Conclusion

The Court DISMISSES Vaughn’'s amendsamplaint for failure to state a claim
on which relief can be granted, pursuaot 28 U.S.C. 88 1915(e)(2)(B)(ii) and
1915A(b(1). Vaughn’s motions to compebkdovery filed on November 17, 2016, and

January 17, 2017, are DENIED m®ot. (ECF Nos. 9 & 10))

* Because the Court had not ordered fitatess be served on any Defendant, Vaughn’s
attempts to obtain discovery were premature.
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Pursuant to 28 U.S.C. 81915(a)(3), the Cowust also consider whether an appeal
by Plaintiff in this case would be taken good faith. The good it standard is an
objective oneCoppedge v. United Stafe€369 U.S. 438, 445 (1962). The test for whether
an appeal is taken in good faith is whetther litigant seeks appellate review of any issue
that is not frivolous.ld. It would be inconsistent for @istrict court to determine that a
complaint should be gimissed prior to service on thefBredants, but has sufficient merit
to support an appeal forma pauperis See Williams v. Kullmarv22 F.2d 1048, 1050
n.1 (2d Cir. 1983). The samensaderations that lead theo@t to dismiss this case for
failure to state a claim also compel the cosdn that an appeaould not be taken in
good faith. Therefore, it is CERTIFIE[ursuant to 28 U.S.(81915(a)(3), that any
appeal in this matter by Plaintiff would not be taken in good faith.

The Court must also address the assess of the $505 appellate filing fee if
Plaintiff nevertheless appeals the dismissal &f thase. A certification that an appeal is
not taken in good faith does natfect an indiget prisoner plainff's ability to take
advantage of the installment pemlures contained in 8 1915(b)See McGore v.
Wrigglesworth 114 F.3d 601, 610-11 (6th Cir. 199partially overruled on other
grounds by LaFountain716 F.3d at 951.McGore sets out specific procedures for
implementing the PLRA, 28 U.S. 8§ 1915(a)-(b). Thereforéhe Plaintiff is instructed
that if he wishes to take advantage of ittetallment procedures for paying the appellate
filing fee, he must comply with the procedures set outlaGore and 8§ 1915(a)(2) by
filing an updatedn forma pauperisaffidavit and a current, certified copy of his inmate

trust account for the six months immediatelgqading the filing of the notice of appeal.
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For analysis under 28 U.S.€1915(g) of future filings, iainy, by Plaintiff, this is
the first dismissal of one of his cases as fousl or for failure to state a claim. This
“strike” shall take effect when judgment is enteredoleman v. Tollefsqnl35 S. Ct.
1759, 1763-64 (2015).

The Clerk is directed to prepare a judgment.

IT IS SO ORDERED.
s/ JamesD. Todd

AMESD. TODD
UNITEDSTATESDISTRICT JUDGE




