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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

DWIGHT MILLER,

Petitioner,

V. Case No. 1:15v-01281STA-jay

KEVIN GENOVESE

p—

Respondent.

ORDER DENYINGMOTION FOR EVIDENTIARY HEARING,
DENYING § 2254PETITION,
GRANTING A LIMITED CERTIFICATE OF APPEALABILITY,
AND
CERTIFYING THAT A LIMITED APPEAL WOULD BE TAKEN IN GOOD FAITH

Petitioner Dwight Miller has filed @ro se habeas corpus petition (tH®etition”),
pursuant to 28 U.S.C. § 2254 (ECF No. 1), as well as a motion for an evidentiary hearing (ECF
No. 43). For the following reasons, the motion and the PetitiorD&NIED. Petitioner will,
however, beGRANTED a limited certificate of appealability and leave to appeaforma

pauperis

BACKGROUND
The following background summary is drawn from theestaurt recordECF No. 2)
andthe decision in Miller’s first direct appeal*Miller 17), direct appeal after retrial Nfiller
I1"), delayed direct appeal after retriaMitler 111”), and appeal from denial of pesinviction
relief (“Miller 1V”). SeeState v. Miller No. 02C019708CC-00300, 1998 WL 902592, at *1

(Tenn. Crim. App. Dec. 29, 1998Miller 1); State v. Miller No. W200103095CCA-R3-CD,
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2004 WL 115374, at *1 (Tenn. Crim. App. Jan. 14, 20péym. appeal denie@fenn. May 10,
2004) Miller 11'); State v. Miller No. W201100447CCA-R3-CD, 2013 WL 324401, at *1
(Tenn. Crim. App. Jan. 28, 2013erm. appeal denieflenn. Jan. 28, 2013Miller 11I'); Miller
v. State No. W201402093CCA-R3-PC, 2015 WL 3881597, at *1 (Tenn. Crim. App. June 24,
2015),perm. appeal denie@@enn. Oct. 16, 2015Miller 1V).
l. First Trial and Direct Appeal

In July 1995, a Haywood Countyennessee, grand jury returned an indictment charging
Miller with thefirst degree murdesf Donald Rice. (ECF No.221 at 45.) ! At Petitioner’s jury
trial, the “[e]yewitness testimony of ClemeHarris, who was sitting outside a housing project
[on Fairground Roath Brownsville] at the time of the crimestablished the defendant as the
perpetrator.”Miller I, 1998 WL 902592, at *1He testified that sometime between one and two
o’clock in the morning of April 20, 1995, he observed “Rice and the defendant . . . sitting in their
cars, which were parked driver's window to driver's wingownd noticed that there was
someone in the car with Millerld.; (ECF No.24-3 at 53, 60, 61.)He knew Miller from high
school and Ricefrom the streets. (ECF No. 243 at59.) The men engaged in a short
conversationafter which Rice began backing awayd. @t 60.) Miller said “Come here Donald.
Come here, Donald,” to which Rice replied “No. You're bullshitting, Dwightld. &t 60)
Harris testified that he recognized Miller’s voiceld. (at 64.) \When Rice rmvedtoward the
defendant’s car, Harris saw gunfire from the driver's window where Mis seated. Id. at

60.)

1 In their respective briefs, the partigitedto the state court record BICFNo. 21. The
Clerk of Court discovered a deficiency in the docketing of the reasrdriginally filed and
directed Respondent tefile the record. (ECF N&2) The refiled record appears at ECF No.
24. (tations to the state court recardthis order are to ECF No. 24, rather than ECF No. 21.
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Harris observed that Miller exited his car, moved Ridaisly over, and drove away.
(Id.) The unknown person drove awayMiller’ s car. [d. at 60, 65.) As both cars drove by
Harris, who at that point was a couple of car lengths away, Harris could see aillehe
unidentified individual clearly. 14. at 65.) Harris stated that “after they drove off,” he “went
over to aguy that stayed across the stredlose Confjage’s house and told him about it.Id.(
at 66.)

Harris further testified that he had seen Miller and the other individual redieday at
“the Projects on Fairground . . . angkad[Miller] for a cigarette.” Ifl. at 67.) Harris observed
“a shot gun shéllin Miller's car “when [Miller] pulled the armrest up and gave [Harrs]
cigarette.” [d.)

On crossexaminationHarris admitted havasa cocaine useandhad felony convictions
for drugs, robbery, and forgeryld. at 72.) The witnesstated that a man named James Priddy
had taken him to a store shortly before one o’clock imtbening on April 20th, 1995. Iq. at
76.) He remembered talking eresident of the apartments namedriTaylor shortly after the
murder, and recalled that she told him that she had heard gundirat 78.) He acknowledged
having smoked crack cocaine around the time of the murder, but insistecshe tia right
“senses” at the time of killing.ld. at 83.)

Billy Blackwell, an investigator with the Haywood County Sheriff's Dé&ymant, testified
that after receiving a tip he found Rice’s body in a ditch with a gunshot wound to his hkad. (
at31-33) Investigator Shawn Williams from the Brownsville Police Department testifiethéhat
located Rice’s car, which had a maroon exterior and contaioed and brain mattevithin the
interior compartment.(ld. at 4244.) “The medical examinetestified that Mr. Rice @d as a

result of a shotgun wound to the heaMiller I, 1998 WL 902592, at *1.



Lieutenant Johnny Blackburn of the Brownsville Police Department testifiat he
guestioned Miller about the murder, but Miller denied arwlvement. ECF No. 243 at 95.)
Miller told Blackburn that, on April 19, 1995, he “made it home [from work] at 4:00[,] . . .
painted his mother’s den[,] . . . left home about 7:30[,] . . . went to the Projects in Stanton[,] . .
ran across some friegd] . . . [and] left the Projects at 12:20 [and] went homeld.) (
Blackburn further testified thatwith the defendant’s permissioine retrieved a l1Zjauge
shotgunas well as spent shotgun shells, frbtiler's bedoom. (d. at 10603.) He statethat
the shotgun smelled as if it had beeecently fired. (d. at 99.)

Theprosecution sought to introduce gieliminary hearing testimony of Nina Champion
over defense counssl objection that the State had not diligently tried to find her to testify in
person. (ECF No. 28 at 25.) Blackburnwas recalled to testify about his efforts to locate
Champion. (Id. at 2325.) He reported that, over the course of a year, he asked Champion’s
mother, Sam Ethel Williamseveraltimes where her daughter wadd. @t 2324.) She always
told him that she only knew that her daughter was in Nashvilte.at( 24.) Because Williams
told him that her daughter might be in trouble with the law, Blackburn contaetédetno jail to
see if she was in custpdhere, but she was notld(at 2324.) During her own trial testimony,
Williams insisted she would have given Blackburn her daughter’s phone numberd hsked.

(Id. at 19.) However, when asked by the trial judge what the phone number was, she digid she
not know. (d. at 22.) Finding that Champion was unavailable to testify in person, the judge
admitted her preliminary hearing testimonyd. @t 25; ECF No. 24-3 at 117-30.)

Champion testifiecat the preliminary hearinthat she hadseen Miler “all evening” in

Brownsville in the hours before the murdit. @t 124), and had observed “a shotgun in the trunk

of [his] car” Miller 1, 1998 WL 902592, at *1. When askbdw she was able to see in the



trunk, Champion explained that the trunkwds open at the timend she peeked in because she
was“nosey.” (ECF No. 24-3 at 128.)

Sheila Bernil testified that the defendant camedohousgwhere she lived with Kathy
Blackwell, in the early morning hours of April 20, 189nd that he “was very insistent that he
be allowed inside.”Miller |, at *2. She “dichot allow him entry.”Id.

Blackwell, who “testified first as a state’s witness[,] . . . essentially cihito@l memory
loss of pertinent events as she had jesly described in statements given to the [Tennessee
Bureau of Investigation] and a defense investigatéd.”at *10. The State wdsllowed. . .to
treat Blackwell as a hostile witnesdd. “After [she] completed her testimony, the court had the
jury removed from the courtroom, thena sponteadvised Blackwell” that he was putting her
“into the custody of the Sheriff [to] see if [her] memory gets any béttiet. He also told her
“you go with the Sheriff, and when you feel like that you canemairer and you can come back
in here and testify truthfully before this jury, you can let me know,” pujintil then you can
remain in the custody of the Sheriffld.

Special Agent Bryan Byrd read two signed statements that he had takeBl&okwell
in which she statethat,

she saw the defendant and the victim together around 1:00 on the morning of the

murder at the location where the murder later took place. Around 2:00 that

morning, the defendant amdhothemancame to the house where Blackwell and

Sheila Bernil were living. The defendant was angry. Several hours later,

Blackwell went to buy crack cocaine from the defendant. He was driving a car

like one she had previously seen the victim driving. The defendant told her that
the victim was dead.

The court later ¢alled Blackwell as its own witne8gelling her “what | want you to do

is I want you to tell these ladies and gentlemen in your own words what happengdhthand



... | want you to tell them the truth, whatever that idd. at *11. The witness then testified that
“her memory had improvenh the hours since her first appearance on the witness stand because
she did not want to go to jdil.Id. She“proceeded to testify in accord with” the statements she
had given to the special agentl. When her testimony was concluded, defense cotmseled
to strike the testimonfon the ground thathe withess was coerced by her fear of incarceration
to testify in accord with her previous stateméntsl. The trial courtdenied the motionld.

The defense called George Liggpmého testified that he rode with Miller to work on
April 19th, the day before the murdefECF No. 2-4 at 70.) He was withMiller all dayuntil
Miller dropped him off at home in the early eveningd. at 70, 7374.) He testified that, when
Miller picked him up for work that morning, he put his tools into the trurMibér’'s car. (d. at
74.) He saw ncshotgun in the trunk, and did not see shotgun shells in the backiskatt 74
75.)

Defendant’s mother, Lucille Miller, testified that hen painted a room in her house on
April 19th. (d. at 91.) She stated that he had come in that night later in the evening, but she was
unable to give an exact time of when that occurrédl.af 94.) Travis Boyd testified that he was
with Miller in Stanton on April 19, 1995, from about 4:00 p.m. until approximately 10 ploh.. (
at 110.)

James Priddy testified that he had no recollection of taking Harris to a stoee lateh
hours of April 19th. Id. at 116.) Mary Louis Taylortestified that she did not have a
conversation with Harris in the early morning of April 20th, but she did recall libaingy have
heard adud noise similar to a gunshotd.(at 120.)

The defense also called Champion’s mother, Sam Ethel Willianpspvide testimony to

impeach her daughter’s preliminary hearing testimony. (ECF M6.48 1618.) A hearing was



held outside the presenoé the juryto determine whether she had impeachment information.
(Id.) Williams testified that at “one timdier daughter told her that “she knew who [killed
DonaldRice] and the next time she said she didn’'t” knold. gt 16.) Williams said she did not
know “how long after the murder” theatements were made, ‘Pnjow far apart [they] were.”

(Id.) The posecutor objected that the witness’s testimony did not impeach the preliminary
hearing testimony becauseh&@npion had not testified “that she knew something about the
murder.” (d.at 17.) The judge sustained the objection, and Williams was not allowestify
before the jury. I¢l. at 18.)

Jesse Jonetestifiedthat, around 5:30 or 6:00 in the morning on April 20, 1995, he was
walking to work in Brownsvillewvhen he observed two cars drive past him. (ECF Mel at
143) One of the cars was “marodooking and the other one light colored with a bunch of
design or writing on it.”(Id.) Jones described the driver of the maroon vehicle as having “long
jericurls.” (d.) Later in the day, Jones and others saw the maroon car parked nddrlat. (
145) The car contained “meat and blood and stuff all up in the ceilinigl) Jones further
testified that, “about tiee day later” when he was with his friend Jimmy Ballard, he noticed the
light car “backed up beside a green buildingld.)( After telling “Jimmy . . . ‘That’s the car |
seen that morning over there,” Ballard “said it belonged to some Taylor boy At (45.)

After the jury foundthe defendanguilty, seeMiller 1, 1998 WL 902592, at *1,he
defense filed a motion faa new trial, alleging that the State had withheld information about
Bernil:

SheilaBernl . . . was . . . involved with Barbara Blade in stealing, forging and

cashing checks that belonged to another individual. Blade implicated Bernil and

was ultimately convicted for the scheme. Bernil was never prosecuted, and the

defense argued that no information about Bernil's alleged wrongdoing was ever
revealed.



Id. at *4. “The defense further questioned whether some sort eprsecution agreement
existed between Bernil and tlji8]tate, consideration for which was Bernil's testimony in the
defendant's murder trial.Td. The trialcourt ordered the Tennessee Bureau oéstigation (the
“T.B.1.") to “find out if there [was] sufficient evidence to take [Bernil] tigal” regarding her
check forging scheme with Barbara Blade, and “to find out why it was not relayes defense
counsel when they asked about it.” (ECF Ré&6 at 14.) The trial court subsequently reviewed
the completed T.B.l. reporin camerawithout disclosing its contents to the defense, and
determined that nBradyviolation had occurredMiller I, 1998 WL 902592, at *4. During the

course of the praedingsthe state “disclosed as ‘pteal discovery” “information that Clement
Harris and Sheila Bernil were involved in a forgery scheme which [was]aypaunreéted to
the one involving Bernil and Bladeld. at*6 & n. 10.

Miller appealedhis conviction arguing that the trial court committed seven reversible
errors, and that the “cumulative effect of the alleged &rror . prejudiced [him] and
compromised the judicial processld. at *1. Three othe eight groudsinvolved the following
arguments: (1) “the trial court [erred in] determin[ing] that [Champwa$ unavailable and . . .
her testimony at the preliminary hearing [could] be admitted as evidengeth€2trial court
erred by placing [Blackwell] in custody as a meafimproving her memory after [she] testified
she could not remember events about which she had previously given a statende(8), ttze
State violatedBrady v. Maryland 373 U.S. 83 (1963)vhen it failed to disclose information to
the defense abouhaharged crimes against Beraild possible non-prosecution agreements with
Harris and Beri Id.

The appellate court determined that the admission of Champion’s preliminamghear

testimony at trial did not violate Milles’ constitutional right of confrontationld. at *8. The



record showed that the prosecution made a “good faith effort to secure Nina Champion’s

presence.”’ld. at *7. Specifically,

Officer Johnny Blackburn testified that he went to the home of Sam Ethel

Williams, who is Ms. Champion's mother, two or three times over the course of a

year and questioned her about her daughter's whereabouts. Officer Blackburn

reasonably followed up on the leads that Ms. Williams provided; however, it
would be an understatemteto say that she was less than forthcoming with

Officer BlackburnSeeRoberts448 U.S. at 756, 100 S.Ct. at 2544 (great

improbability that further efforts would yield favorable results removes fh@m

realm of reasonableness required of prosecution). Process had been issued.

According to Ms. Williams, someone had been at her home attempting to serve a

subpoena on Champion.

Id. The court also found that Champion’s preliminary hearing testimony was eelebit fell
within the hearsay exception for testimony given at a prior proceetting.

The appellate courtuled in Miller's favor, however, regardindis challenge to
Blackwell’s testimony. Id. at *12-13. The court found the trial court’s procedure to be
prejudicialto the defendant and “to thedicial process, and ruled that Miller was entitled to a
new trial. Id.

As to theBrady claim, he appellateourtfoundthat it was “unable to address th[at] . . .
concern” Id. at *5. It so concluded because the defense had not had an opportunity to fully
argue all elements of Brady claim due to the trial court’s withholding of portionkthe T.B.I
reportinvolving the circumstances of Bernil’'s crimek. at *5 & n.7. In light of the fact thait
wasremanding the case for a new tmle to the trial court’s handling of Blackwethe TCCA
found that “the defendant w[ould] receive appropriate rddiethe prosecution providing the

T.B.l. report during prérial discovery in the proceedings which will take place on remaid.”

at *6.



Il. Second Trialand Direct Appeal

Miller received a new trial in 200Miller 11, 2004 WL 115374, at *2, at which he was
represented by a new assistant public deferMidier IV, 2015 WL 3881597, at *2The State
put on substantially the same proofitalsad in the first trial, witithe exception that it preated
thetranscript of KathyBlackwell's previous testimony because, it asserted, she was unavailable
to testify in person. Miller 1ll, 2013 WL 324401, at *8. “[T]he trial court held a juout
hearing” to determine if Blackwell was indeed unavailabld. Fou State witnesses, whom
counsel crosgxamined, testified that they could not locate BlackwelECF No. 2-13 at 15
47.) “After the hearing, the trial court concluded that Blackwell was unavaikaid that the
State would be allowed to read into the record portions of her testimony from the D#fenda
first trial. Miller 1l , 2013 WL 324401, at *8. “[T]he portions that were read into the record
d[id] not include the first trial court's admonitions to Blackwell; any indication thext h
testimony wagresented at two different times; Blackwell's explanation that her memory had
improved since her first appearance on the stand because she did not want tal;gor tbga
testimony about being beaten and her thought that the beating was relateddsethdd. at
*12.

Officer Billy Blackwell was the first bthe prosecution’s witnessesd. at *2. During
his testimony, “one of the deputies approached the benchinfomined the trial court that
‘[tlhere’s been a bomb threat to the courthousdd: at *2. The judge ordered the deputy to
have the jurors taken outside and informed that there was a possible emeigenaithough
the judge had instructed that the jury members be broughtéstain location so that he could

talk to them, the jury was inadvertently releasdd. at *3. Defense “counsel suggested an

2 There is no indication thétvestigator Blackwell was related to Kathy Blaell.
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individual voir dire” ofthe jurors in order to ensure that they did nodve any preconceived
notions that maybe [the Defendant was] involved in any way in th[e] episdde.The judge
conducted the voir dire of each juror the next mornilag. “Each of the jurors indicated . . . that
they had not discussed the case with anyone after they were evacuated fromthioe®guand

that they were not “tainted by any outside influence during the sepaaatibn. . did not discuss
the case amongst themselves after they were evacudtedat *7. The defense filed a motion
for a mistrial, which the court deniedd. at *1. George Liggons, who had been subpedia
testify and was among those in the courthouse evacuated, did not return the next d#y.to test
Miller IV, 2015 WL 3881597, at *3.

Defense counsel called several witnesses, but did noPadly or Miller's mother to
testify, as had been done in the first triald.; (See alsoECF No. 2413 at 68.) Defense
witnesses that testified at the second trial, but not at theifickided a dérensic scientist from
the T.B.l.,, who stated that he was ndileato match Miller's fingerprints to any of the
fingerprints found in the victim’s car (ECF No.-25% at 12624); a forensic scientist with the
T.B.l.’s crime lab, who testified that there was no blood on any of Miller’s clditieat 132
40); a sergeant with the Brownsville Police Department, who testified that HadriBernil had
admitted to him that they had stolen checks (ECF Nd.&4t 13) a friend of the Miller family,
who testified that the gun in Miller's home had had dust ¢idl.itat 1316); and Curtis Johnson,
who testified that he was at tapartments on Fairgroundth Clement Harris until 3:30 a.m. on
April 20, 1995, and that he did not see or hear anything strange while he wagltrergZ61).

The jury returned a guilty verdict, and the trial court imposed a lifeesee. (ECF No.
24-12 at 89.) After judgment was entered, defense counsel filed an untimely motemdar

trial, “raising, inter alia, the trial court’s refusal to grant a mistrial foltayvjthe] bomb threat
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and [its] admission of [Blackwell’s] prior testimony.Miller 11l , 2013 WL 324401, at *1 The
court held a hearing and denied the motitzh.

“The Defendant filed a notice of appeal,” but “[b]ecatis&motion for new trial was not
filed timely, the [appellate court] addressed only the sufficiency of tideree.” Id. (citing
Miller 11, 2004 WL 115374, at *1). Thappellate court determined that the evidence was
sufficient to convict Miller of fist degree murderMiller 11, 2004 WL 115374, at *1.The
defendant’s application for permission to appeal to the Tennessee Supreme Courtedhs deni
[l PostConviction Proceedings and Delayed Direct Appeal

Miller filed a state “petition for pgt-conviction relief . . . alleginthat his lawyer . . . was
ineffective for failing to timely file his motion for new trial Miller 111, 2013 WL 324401, atl.
“[T] he parties stipulated that [defense] [c]ourtidInot timely file a motion for new trial in the
Defendant’s second tridland the postonviction court granted a delayed appddl. The post
conviction proceedings were stayed pending the app&#er IV, 2015 WL 3881597, at *1.

Miller arguedin his delayed appedhat the trial court erred in declining to “grant[] his
motion for a mistrial following the bomb threat at the beginning of the second tkiller 111,
2013 WL 324401, at *2He alsomaintainedthat it was error for the court teave admitted the
prior testimony of Katherine Blackwell after thiennessee Court of Criminal Appeals had ruled
in his first appeal that her testimony “was . . . prejudicidlino.” 1d. at *10. The appellate court
rejected both argumentsd. at *13. The Tennessee Supreme @ailenied permission to appeal.

Upon resumption of the pesbnviction proceedingn 2014 Miller filed an amended
petition (ECF No. 2434), “claiming ineffective assistance of counsel faiture to call three
potential alibi witnesse’s Miller 1V, 2015 WL 3881597, at *1, 3. The pasinviction trial court

found that counsel had not provided ineffective assistandedenied the claimsld. at *1.
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Miller appealed, and the Tennessee CafirCriminal Appeals affirmed.ld. The Tennessee
Supreme Court denied permission to appeal.
DISCUSSION

On November 20, 2015, Miller filed his federal Petition, which cossi$ta seventy
sevenpage main document (ECF No. 1), supplementedd8pagesof argument (ECF Nos.

1-1, 12, and 13). He asserts siglaimsthat challenge certaifCCA rulings made in his
several appealClaims 47through 52);a standalone claim of actual innocence (Claim 53);
twenty-threeclaims of couns& ineffective assistance, which he concedes are procedurally
defaulted (even numbered claims in the range 2 threiijha gateway claim of actual
innocence to excuse theopedural defaultspprtion of Claim 1); andtwenty-threeassertions
that postconviction counsel was ineffective for failing to raise the procedurally Hedhu
ineffective assistance claimgaftions of Claiml, andodd numberedclaims” in the range 1
through 45.2 (ECF No.1 at16-26.) RespondentKevin Genovesefiled the stateourt
record(ECF No. 24),and afifty -one-pageanswer to the Petitio(the “Answer”) (ECF No.
23) on February 13, 2017. ekrgues thathe procedurafiefauls areunexcusegdand that the
claims challenging the TCCA'’s determinations are without merit.

On April 17, 2017, Petitioner filed documents styled “Motion for Leave to Conduct
Discovery & Motion for Fact Finding Procedures/Expansion of the Record” (ECF No. 32),
“Motion for Fact Finding Procedures” (ECF No. 33), and “Plaintiff’'s Replg Blemorandum of
Law and Facts in Support of Motion for Fdictding Procedures” (the “Reply”) (ECF No. 34).
Respondent filed a response opposing the motions. (ECF No. 39.) The Court denied Petitioner’s

motions without prejudice on February 26, 2019. (ECF No. 42.) *“Given the number of

3 The Court has retained Petitioner's numbering of the claims, but has converted the
Roman numerals to Arabic numeréds ease of reading.
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procedurally defaulted clainisthe Court advised the parties that it would “consider [the]
discovery arguments when it addresses the merited?¢hition.” (d. at 3.)

On June 4, 2018, Miller filed a document titled “Motion to Grant a Martinez Hearing.”
(ECF No. 43.) He argues that the ten procedurally defaulted claims for which he had requested
discovery should be litigated in a hearmegardingcause and prejudice unddartinez v. Ryan
566 U.S. 1(2012). By order dated March 19, 2019, the Cadirectedthe parties to submit
supplemental briefs addressing the Supreme Court law govelRatigoner's claim thathe
admission of Kathy Blackwell’s testimony at his second trial violated his congtialitight to
confront withesses. (ECF No. 47.) Petitioner thereafter filed his supplemepfa{EZF No.
48), as did Respondent (ECF No. 49).

l. Legal Standards
A. Habeas Review andProcedural Default

The statutory authority for federal courts to issue habeas corpus relgdréams in state
custody is provided by § 2254, as amended by the Antiterrorisim and Effective iy P
Act (“AEDPA”). See28 U.S.C. § 2254. Under § 2254, habeas relief is available only if the
prisoner is “in custody in violation of the Constitution or laws or treaties of the dJSitges.”
28 U.S.C. § 2254(a).

The availability of federal habeas relief is further restdcwhere the petitioner’s claim
was “adjudicated on the merits” in the state courts. 28 U.S.C. § 2254(d). In that ciraansta

the federal court may not grant relief unless the statet decision “was contrary to’ federal
law then clearly establisdein the holdings of [the Supreme] Court; or that it ‘involved an

unreasonable application of’ such law; or that it ‘was based on an unreasonablendéitarrof
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the facts’ in light of the record before the state couHdrrington v. Richter562 U.S. 86, 100
(2011) (quoting 28 U.S.C. § 2254(d)(@)) (citations omitted)).

A state court’s decision is contrary to federal law when it “arrives at dusioie opposite
to that reached by [the Supreme] Court on a question of law,” or when “the stateoodnants
facts that are materially indistinguishable from a relevant Supreme Peeddent and arrives
at” an “opposite” result. Williams v. Tayloy 529 U.S. 362, 405 (2000). An unreasonable
application of federal law occurs when the state court, hawivgked the correct governing
legal principle, tnreasonablgppliesthe . . . [principle] to the facts of a prisoner's caséd’ at
409.

For purposes of 8§ 2254(d)(2), a state court’'s “factual determination is not unreasonable
merely because the federal habeas court would have reached a different @onoltise first
instance.” Wood v. Allen558 U.S. 290, 301 (2010). The Sixth Circuit construes 8 2254(d)(2) in
tandem with § 2254(e)(1) to require a presumption that the state court’s factwaiidation is
correct in the absence of clear and convincing evidence to the confpeys v. Hudson623
F.3d 301, 308 (6th Cir. 2010) (citiriller-El v. Cockrel] 537 U.S. 322, 340 (2003)). A state
court’s factual findings are therefore “only uasenable where they are ‘rebutted by clear and
convincing evidence and do not have support in the recotddgtitz v. Woods692 F. App’X
249, 254 (6th Cir. 2017y@oting Pouncy v. Palme846 F.3d 144, 158 (6th Cir. 2017)) (internal
guotation marks omitted).

Before a federal court will review the merits of a claim brought under 8§ 2h84, t
petitioner must have “exhausted the remedies available in the courts of the 3&td.5.C. §

2254(b)(1)(A). To be properly exhausted, a claim must be “fairly presertteatigh “one
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complete round of the State's established appellate review pro€@saillivan v. Boerckel526
U.S. 838, 845, 848 (1999).

The exhaustion requirement works in tandem with the procedafallt rule, which
generally bars federal habeas review of claims that were procedurally defauttesl state
courts. Id. at 848. A petitioner procedurally defaults his claim where he fails to pragpdrgust
available remedies (that is, fails to fairly present the claim through anplet® ound of the
state's appellate review process), and he can no longer exhaust because a atitalprae or
set of rules have closaadf any “remaining state court avenue” for review of the claim on the
merits. Harris v. Booker 251 F. App'x 319, 322 (6th Cir. 2007). Procedural default also occurs
where the state court “actually . . . relied on [a state] procedural bar asependént basis for
its disposition of the case.Caldwell v. Mississippi472 U.S. 320, 327 (1985). To cause a
procedural default, the state court’s ruling must “rest[] on a state law grourid thdependent
of the federal question and adequate to support the judgméotéman v. Thompspb01 U.S.
722,729 (1991) (citingrox Film Corp. v. Mulley 296 U.S. 207, 210 (1933Jinger v. Missour;

80 U.S. 257, 263 (1871)).

A petitioner will he be entitled to federal court review of the merits of a claim that was
procedurally defaulted he “demonstrate[s] that failure to consider the claim[] will result in a
fundamental ngcarriage of justice Id. at 750. A fundamental miscarriage of justice involves “a
prisoner['s] assert[ion of] a claim of actual innocence based upon new reliddEnee.”
Bechtol v. Prelesnjib68 F. App'x 441, 448 (6th Cir. 2014).

A procedural defult will also be excused where the petitioner shéeaise for the
default and actual prejudice as a result of the alleged violation of federal l&w.” The

ineffectiveness otounselat the initial postonviction stagenay be cause to excuse the défa
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of an ineffectiveassistanc®f-trial-counsel claim.Trevino v. Thaler569 U.S. 413, 423 (2013)
(citing Martinez 566 U.S. 1, 14, 147 (2012)). To establish cause in that context, a petitioner
must show that his paesbnviction counsel “was ineffective under the standardsto¢kland”
Martinez 566 U.S. at 14. He must therefore show that-posviction counsel performed
deficiently and that there i reasonable probability that, but for counsel’s unprofessional
errors, the result of thipostconviction] proceeding would have been differenstrickland 466
U.S. at694. A petitioner nust alsoestablishthat the “underlying ineffectivassistanceof-trial-
counsel claim is a substantial one, which is to say that [he] . . . must demonstrtite thaim
has some merit.’Martinez 566 U.S. at 14See alsdHall v. Carpenter No. 051199-JDB-EGB,
2015 WL 1464017, at *16 (W.D. Tenn. Mar. 30, 2015 (“To be ‘substantial’ uMdeinez,a
claim must have ‘some merit’ based on the controlling standard for ineffectbistaance of
counsel stated iStrickland. . . .”)
B. Ineffective Assistance of Counsel

A claim that an attorney’s ineffective assistance has deprived a criminatdefeof his
Sixth Amendment right to counsel is controlled by the standards stat&frigkland v.
Washington 466 U.S. 668 (1984). To succeed on such a claim, a petitiorstrd@ononstrate
two elements: (1) “that counsel's performance was deficient”; and (2) “that thaedef
performance prejudiced the defensdd. at 687. “The benchmark for judging any claim of
ineffectiveness must be whether counsel’s conduct so undermined the proper functioneng of t
adversarial process that the trial cannot be relied on as having produced aljusticesat 686.

To establish deficient performance, a petitioner “must show that counsel’sergptes
fell below an objective stalard of reasonablenessld. at 688. A court considering a claim of

ineffective assistance must apply “a strong presumption” that the atonepyesentation was
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“within the wide range of reasonable professional assistance; that is, thedaldf must
overcome the presumption that, under the circumstances, the challenged actiwnbenig
considered sound trial strategyld. at 689 (internal quotation marks and citation omitted).

An attorney’s “strategic choices” are “virtually unchallengeable” iedam a thorough
investigation of law and facts relevant to plausible options . .Strickland 466 U.S. at 690.
“[S]trategic choicesnadeafter less than complete investigation are reasonable precisely to the
extent that reasonable professional judgments support the limitations on iniestigéd. at
690-91.

To demonstrate prejudice, a petitioner must establish “a reasonable prolihbtlityut
for counsel’s unprofessional errors, the result of the proceeding would have been diffetent
at 694. “A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Id. “It is not enough ‘to show that the errors had some conceivable effect on the
outcome of the proceeding.’Harrington v. Richter 562 U.S. 86, 104 (2011) (quoting
Strickland 466 U.S. at 693) (citations omitted). Instead, “[clounsel's errors must be ‘so serious
as to deprive the defendant of a fair trial, a trial whose result is reliablel. (quoting
Strickland 466 U.S. at 687).

The deference to be accorded a statert decision under 28 U.S.C. § 2254(d) is
magnified when a federal court reviews an ineffective assistance claim:

Federal habeas courts must guard against the danger of equating unreasonableness

under Strickland with unreasonableness under § 2254(d). When 8§ 2254(d)

applies, the question is not whether counsel’'s actions were reasonable. The

guestion is whether there is any reasonable argument that counsel satisfied
Stricklands deferential standard.

Id. at 105.
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Il. Discovery and Evidentiary Hearing

A federal habeas court’s review of a claim under § 2254(tjmited to the record that
was before the state court that adjudicated the claim on the metitslén v. Pinholster563
U.S. 170, 181 (2011). A petitionseeking an evidentiary hearing on a claim that was not
adjudicated on the merits must demonstrate “that he attempted to develop ubkHasts for
such claims with requisite diligencggeWilliams v. Taylor529 U.S. 420, 4367 (2000), or,
under the standard described in SectidB54€)(2)(A)(i)-(ii)), show either that a new
constitutional rule applies to his claims or that their factual predicate was igviou
undiscoverable through the exercise of due diligendelinson v. Warden, Lebanon Comst,

No. 1:12CV-00560, 2014 WL 1382147, at *2 (S.D. Ohio Apr. 8, 2014) (citing
Keelingv. Warden, Lebanog@orr. Inst.,673 F.3d 452, 464—-6®th Cir. 2011))

There is no controlling authority in this Circais to whether a petitioner who requests an
evidentiary hearing oMartinezcause and prejudice must meet § 2254(e)’s requiremgats.
Smith v. CarpenterNo. 3:99CV-0731, 2018 WL 317429, at *3 (M.D. Tenn. Jan. 8,
2018),cert. of appealability denied sub no8mith v. MaysNo. 185133,2018 WL 7247244
(6th Cir. Aug. 22, 2018jrelying on intracircuit cases for its holding that “petitioner’s assertion
that he can overcome default pursuantirtinezis simply not a ‘claim’ towvhich § 2254(e)(2)
would apply”). But even assuming that 852(e)(2) does not bar a@artinez hearing, a
petitioner does not have an absolught to sucha proceeding Seee.g.Segundo v. Davis831
F.3d 345, 351 (5th Cir. 2016) (refusing “to hold tih&rtinez mandates an opportunity for
additional facffinding in support of cause and prejudice,” as such a ruling “would effectively
guarantee a hearing for every petitioner who raises an unexhfinstéttive assistance of trial

counsellclaim and argues thartinezapplies.”)
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Instead, where factual development is not precluded under § 2254(e)(2), the decision
hold a hearings within the ourt’s sound discretionSchriro v. Landrigan550 U.S. 465, 468
(2007) (“In casesvhereanapplicantfor federalhabeageliefis not barred from obtaining an
evidentiary hearing by 28 U.S.C. § 2254(e) (2), the decision to grant such a hedsing ttes
discretion of the district cout}; Ata v. Scutt662 F.3d 736, 742 (6th Cir. 2011) (sansee also
generally Habeas Rule 8Rules Governing Section 2254 Cases in the United States District
Courts (individually, “Habeas Rule’(federal habeas court “must . .determine whether an
evidentiary hearing is warrantell.” “In deciding whether to grant an evidentiary hearing, a
federal court must consider whether such a hearing could enable an applicant tohprove t
petition's factual allegations, which, if true, would entitle the applicant todetdabeaselief.”
Schrirg 550 U.S. at 474.

A habeas courtlso retains discretioto decide whether tallow discovery. Under
Habeas Rule 6]a] court may, for good cause, authorize a party to conduct discovery under the
Federal Rule®f Civil Procedureand may limit theextentof discovery.” Habeas Rule 6(a).
“Good causeexists wherespecificallegations before the court show reasorbétieve that the
petitioner may, if the facts are fully developed, be able to demonstrate thatehstled to
relief.” Payne v. BeJl89 F. Supp. 2d 967, 970 (W.D. Tenn. 20@Xing Harris v. Nelson394
U.S. 286, 30q1969);Lynott v. Story929 F.2d 228, 232 (6th Cit991)).The “[p]etitioner need
not show that the additional discovevguld definitely lead to relief. Id.

Neither discoverynor an evidentiary hearing warrantedf the issues are resolvable on
the state court record.SeeSchrirg 550 U.S. at 44 (“[I]f the recordrefutesthe applicant’s
factual allegations or otherwise precludes habeas relief, a distdtismot required to hold an

evidentiaryhearing.”);Davis v. Bradshaw900 F.3d 315, 334 n.13 (6th Cir. 2018urther fact
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development’is not requiredwhere “therecordrefutds] [petitioner’s] factual allegations or
otherwise preclude... relief.”) (quotingTurner v. Romanowsk#09 F. App'x922, 930 (6th Cir.
2011) (citation and internal quotation marks omitiedpiscovery and a hearing willso not be
granted wher¢herequestdor sucharenot supported by specific allegatiornStanford v. Parker

266 F.3d 442, 4580 (6th Cir.2001) (quotingZettlemoyer v. Fulcome®23 F.2d 284, 301 (3d

Cir. 1991) (“Bald assertions and conclusory allegations do not provide sufficient ground to
warrant requiring the State to respond to discovery requests or to require aniayident
hearing.”) Payne 89 F. Supp. 2d &70(“[A] petitioner may not embark on a fishing expedition
intended to develop claims for which there is no factual Bpgi#ting Calderon v. U.S. Dist. Ct.

for N.D. Cal.,98 F.3d 1102, 1106 (9th Cir. 1996)).

The Court has considered the “new” emdewhich Miller believescredibly poins to
probative evidence that could be developed through discoveay @videntiary hearing The
Court has alsoaken irto account the entire state court record, the parties’ argumentshand
relevant case law For the reasons provided Rart 1V, infra, the Court finds tat Petitioner is
not entitled to discovery or an evidentiary hearaggto any of the claims for which he seeks
those procedures. The requests for discovery and aengiaid/ hearing are therefoBENIED .

[l Claims Adjudicated on the Merits in State Court: Claims 47 to 52

Petitioner asserts that certain determinations by the Tennessee Court of IGxjppieals
do not survive AEDPA review. (ECF No. 1 at-28.) Specifically, he argues that the appellate
court unreasonably concluded thlatunsel was not ineffective by failing to call three witnesses
to testify on his behalf (Claims 47 and 48iireasonably deterined that the trial court did not
err in refusing togrant a mistrial after the bomb threat (Claims 49 and 50); anceasonably

held that the trial court did not err admitting the testimonies of Nina Champion and Kathy
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Blackwell (Claims 51 and 52). In his Answ&espondenargues thaall of the determinations
meet the AEDPA’s defergial review. (ECF No. 23 at 30.) In his supplemental brief, he
arguesfor the first time that the claim relating to Kathy Blackwell is proceduraéfaulted.
(ECF No. 49 at )

A. Claims47 and 48

Petitionerasserts that the determination by the Tennessee Court of Criminals thselcoun
was not ineffective in failing to call George Liggons, Rosa Carneyl anille Miller to testify
at the second trial was contrary to and basedaonunreasonable application of clgarl
established Supreme Court law (Claim 47), and was based on an unreasonableat&terafi
the facts (Claim 48).(ECF No. 1 at 27.) He argues that counsel's “fail[ure] to [thése]
exculpatory alibi eyewitnesses . . . was deficient, and prejudicial becauseebadniitnesses
been called no reasable juror would have convicted [him] of the murder of Donald Rice.”
(ECF No. 13 at 60.) Respondent maintains that the appellatairt’'s decision was not
unreasonable in any respect. (ECF No. 23 at 34.) The Court agrees.

Carney testified at the pesbnviction hearing that Miller had come to her home in
Stanton, Tennessee, in the early evening prior to the shooting, around “dusk dark,” wich wa
“roughly about the time the sun was going down.” (ECF Ne324t 10.) She recalled that she
was not feeling well and was in bed when Petitioner came and asked her to get upetet w
she wanted a snhackld() When she explained that she was sick, he took her kids to get some
snacks, brought them back, and then went across the stekett 9, 15.) When asked on cress
examination whether Miller was at her home “after twelve o’clock or twelve at’rmigkthether
she was “in bed by then,” she answered “l was in beldl’af 15.) She confirmed that Stanton

is “roughly” twelve or thirteen miles from Brownsvilleld( at 10.)
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Liggons testified that “he was with petitioner at work all day on [the day béfhere
murder], util petitioner drove him home Miller IV, 2015 WL 3881597, at *&t “about five or
six o’clock” in the evening (ECF No. 235 at 24.) At that time, “[tlhe sun was still up.Td.j
Liggons could not “say what [Miller] did after he dropped [him] offtteaening.” (d. at 28.)

He further confirmed that he was at the courthouse during the second trial when evegone
evacuated for the bomb threatd. @t 27.) He recalls that he did not testify at that trild.) (

Counsel Houghtontestified thatshe “had beeremployedwith the district public
defender's office and had been appointed to represent petitioner before his 200Mited .1V,
2015 WL 3881597, at2. She explained that she and her office “knew what the State's theories
would bé becausethey had the transcript of the 1996 tfiald. “Collectively, the office staff
thought that the State's case depended largely on the testimony of Clementthasyewitness
who saw petitioner shoot the victim.d. Because HMarris held fat to his storythey tried to
develop an alibi” defenseld. “In doing so, they spoke with [Rosa] Carney and othetd.”
Although “Petitioner was welliked, and many people wanted to help him,” counsel and her
office **just never could pin down anyone who could say that they Bhlelr] at the time that
this shooting was to have occurred,” which was 1:00 to 2:00 a.m. on Agril@0.

Counseltestified “that she called Nina Champion as a witness at the preliminary
hearing,” and that “Champion [had] testified that she saw a shotgun in pestitn@k and
shells in his back seat on the day in questidd.”at *3. Because Champion was murdered prior
to the first trial, “her testimony from the preliminary hearing was entered interesed’ Id.

Counselstated that “Liggonsvas served . . . for the second trial,” and “was initially there
and then it was pandemonium” because of the bomb thrigh). She ‘recalled that following

the bomb threat, the trial court assured her that if necessary, it would send samestrieve
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Mr. Liggons” but “[t]he following day . . . the court told her that they did rwve that kind of
time.” Miller IV, 2015 WL 3881597, at *3Sheexplained that “there was some wiggle room”
between Liggons’sestimony that he saw no gun or shells in Miller's car the day before the
murder and Champion’s testimony that she saw a gun and shells in Millettateaon,” which
“would have given Dwight opportunity to have put items in his car.” (ECF Ne&524t 35.)
“Faced with the decision whether to read Mr. Liggons' prior testimony into the recakd, tr
counsel decided against it becausetbéstimony had not been vepersuasivé Miller 1V, 2015

WL 3881597, at *3. “She could not ‘rule out that bakiir. Liggons and Ms. Champion could
have been correct.Id.

Counsel further “testified that she considered calling petitioner's motheitleLMiller,
as a witness but ths. Miller's memory had declined substantially between the 1996 trial and
the 2001 trial.” Id. She acknowledged that “Ms. Miller could have testified that petitioner lived
with her and painted a room for her on the night in questidd. As to Carney,counsel
explainedthat “she did not callher] as a witness because the timeline she provided allowed
enough time for petitioner to have committed the murdiet.”

Investigator Shawn Williams testified that he had interviewed Miller as part of his
investigation into the murder of Donald Ric&d. “In his statementMiller] indicated that he
visited the projects in Stanton, left around 12:20 a.m., and went hdcheThe postconviction
court denied relief in a written ordeid.

On appeal, the Tennessee Court of Criminal Appeals iden8figcklands two-part test,

id. at *4, andapplied the test to the trial andgtconviction recordsid. at *406. Regarding
Carney, the appellate court found that,

[i]f she had been called as a witness at trial, Ms. Carney could have established
petitioner's whereabouts around “dusk dark” on the evening preceding the early
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morning murder of the victim. However, by her poshviction testimony, it is
evident that she could not have provided an alibi for petitioner during the time of
the murder because she was in bed asleep.

* % %

Trial counsel investigated Ms. Carney as a possible alibi witness, intedvieave

and then chose as a matter of strategy not to caladher witness. Because Ms.
Carney could offer no assistance as an alibi witness at the time of the nnieler,
counsel's failure to call Ms. Carney as a witness at trial was not deficient, and
petitioner suffered no prejudice therefrom.

Id. at *5.
The appellate coumteachedthe same conclusion as to counsel's decision not to call
Liggons to testify after the bomb threat:

At the postconviction hearing, Mr. Liggons testified . . . . [that] he was in and
around petitioner's vehicle all . . . day [on April 19 but] observed no weapon or
shotgun shells inside of it, [and] several hours elapsed between that time and the
murder the following morning. Speaking to any discrepancy between Mr.
Liggons' testimony and that of Nina Champion, trialrs®l surmised that the
lapse in time did not foreclose the possibility that both Mr. Liggons and Ms.
Champion were correct in their testimony. For that reason, trial counsel elected
not to read in Mr. Liggons' testimony from the first trial when he faieckturn

to the courtroom on the day following the bomb threat. She characterized his
testimony as not “persuasive.”

* % %

Again, trial counsel investigated Mr. Liggons as a possible alibi witnessysimpl

to refute petitioner's possession of a shotgun amenunition. Mr. Liggons
testified at the first trial, which resulted in a conviction. We must surmise that as
trial counsel opined, his testimony was not “persuasive” in this regard.
Moreover, trial counsel's strategic decision not to read in Mr. Liggmms
testimony was considered and reasoned. Her performance was not deficient, and
petitioner suffered no prejudice as a result.

Finally, the Tennessee Court of Criminal Appeals found that Miller had failed to show
that counsel was ineffective failing to call his mother to testify:

The postconviction court stated that petitioner's mother, Lucille Miller, could
have testified that petitioner was at her home earlier in the day and that he had

25



painted a room for her. The court noted, “Again, this event was many hours
before the shooting and would not have served as an alibi. Her testimony, if
presented, would not have changed the outcome.”

Trial counsel testified that while Ms. Miller might have been able to provide
some alibi information, her memory had declined substantially between the first
trial and the second trial. Trial counsel exercised the strategic decisionaadit to
her as a witness. Moreover, we note that Ms. Miller did not testify at the post
conviction hearing. When a pesbnviction petitioner afiges ineffective
assistance of counsel for failure to investigate or present a certain witness
support of his defense, the petitioner should present that witness at the
evidentiary hearingBlack v. Statef94 S.W.2d 752, 757 (Tenn. Crim. App.
1990).

Id. at *6.

Because the appellate court correctly identifigdcklands standards, its determination
that counsel did not provide ineffective assistance is not “contrary to” contrSilipgeme Court
law. See Williams529 U.S. at 406 (“[A] rwof-the-mill state-court decision applying the
correct legal rule from [Supreme Court] cases to the facts of a prisonez’svoadd not fit
comfortably within § 2254(d)(1)’s ‘contrary to’ clause.”).

Petitioner also has not shown that theppellate court's factuadeterminations are
unreasonable. The pesbnviction transcript supports the findings that Liggons’s testintiy
not contradictChampion’s testimonythat neither Carney nor Lucille Miller woultiave
provided an alibi fothe time of the murder, antidt Lucille’s memory had faded between the
first and second trials. Petitioner has not pointed to any clear and convincitenaayito
undermine those determinations.

Based on the facts adduced, the appellate court’s conclusion that counsel did not perform
deficientlyin failing to call those witnesses to testify at the second trial, and that Petitioner was
not prejudicedby counsel’s decisions, was not an unreasonable applicati@trioklands

standards tthe facts oMiller's case. Claims @ and 48reDENIED.
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B. Claims49 and 50

Petitioner asserts that his due process rights were violated when the duarsetond
trial denied his motion for a mistriédllowing the bomb threat. HCF No.1 at 27; ECF Nol-3
at 5556.) He argues thdhe state appellate court’s affirmance of the trial court’s decision was
contrary to, anén unreasonable application olfearly established Supreme Court law requiring
“a fair trial by a panel of impartial, indifferent juror&Claim 49). (ECF No.1-3 at 56 (quoting
Irvin v. Dowd 366 U.S. 717, 722 (1961); ECF No. 1 at 2Mg also asserts that the decision was
based on an unreasonable determination of the facts (Claim 50). (ECF No. 1Ré&iondent
argues that the decision of the Tennessee Court of Criminal Appeals passesunmiestehe
AEDPA. (ECF No. 23 at 4)

A criminal defendant’s Sixth Amendment right to a jury trial requires a fair tyigh b
panel of mpartial jurors. Irvin, 366 U.S. at 722see alscSmith v. Phillips455 U.S. 209, 217
(1982) (“Due process means a jury capable and willing to decide the case soleyeordence
before it, and a trial judge ever watchful to prevamgjudicial occurrences and to determine the
effect of such occurrences when they happenUhder the principle of thanifest necessify
“[a] trial judge properly exercises his discretion to declare a mistrial if an impartial
verdictcannotbereachedpr if a verdict of conviction could be reached but would have to be
reversed on appeal due to an obvious procedural error in thdltiegdis v. Somerville410 U.S.
458, 462, 464 (1973)"A state court's factual findings concerning jury impartiadity presumed
correct and may only be overcome by clear and convincing evidemdeNoriell v. Warren
No. 06CV-11832, 2007 WL 3124663, at &.D. Mich. Oct. 25, 2007)see alsaDeLisle v.
Rivers 161 F.3d 370, 382 (6th Cir. 1998) (“[@]may onlyoverturn a state court's findings of

juror impartiality if those findings were manifestly erroneols”)

27



On appeal, Miller arguethatthe trial court erred by not granting a mistrial becatise “

jurors were tainted and potentially unwilling to return and pay real mtteti the facts and

evidence presented at trfaBnd “[iJt is understandable that a reasonable juror would have

concerns for their own safety in a building that had been threatened by a bomb and would have

difficulty in continuing to servevith a clear mind.”Id. at *7. Addressing Miller's argumenthe

Tennessee Court of Appeals invoked the following legal standards:

The purpose of mistrialis to correct the damage done to the judicial process
when some event has occurred which woutdeclude an impartial
verdict.SeeArnold v. State563 S.W.2d 792, 794 (Tenn.Crim.App.1977).
A mistrialis appropriate “when the trial cannot continue, or, if the trial does
continue, a miscarriage of justice will occugtate v. McPherso®82 S.W.2d
365, 370 (Tenn.Crim.App.1994). “Generally[,Jmastrialwill be declared in a
criminal case only when there is a ‘manifest necessity’ requiring such agtion b
the trial judge."State v. Millorooks819 S.W.2d 441, 443 (Tenn.Crim.App.1991)
(quotingArnold,563 S.W.2d at 794). The party seekingniatrialbears the
burden of establishing its necessByate v. Williams929 S.W.2d 385, 388
(Tenn.Crim.App.1996). We will not overturn a trial court's refusal to grant
amistrialabsent a clear abuse ofsdietion.SeeState v. Hall976 S.W.2d 121,
app. 147 (Tenn.1998).

Miller 11, 2013 WL 324401, at *2.

Upon review of the record, the court made the following factual determinations:

“[D]uring the testimony of the State's first witness, one of the deputies
approached the bench and informed the trial court that “[t]here's been a bomb
threat to the courthouse.” In response to the judge's question about the appropriate
response, the deputy stated that “[tjhe procedure is to clear the courthouse.” The
judge told the deputy to “[a]ssign a couple of deputies to take [the jurors] out” and
then informed the jury that there was “a probable emergency situation.” The cour
told the jurors that “we'll justeave the courthouse” and that there would be “a
couple of deputies with you all.” The judge also told the jury that “we’ll come
back as soon as they resolve any problems.” The court issued no other instructions
to the jurors.

The court of appealsfurther found that, after the evacuation, and by virtualaof

“miscommunication,” the jurors were not brought back to the courthouse, but were, instead,
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“released by parties unknown,” and “ordered to be back [in court] at 8:30 [the following]
morning” Id. at *3. The next day, at defense counsel’'s suggestion, the court conducted an
individual voir dire of each jurorld. The trial judge

told juror number one that there wa® information or evidenc¢ghat the Defendant had

been involved in the events leading to the evacuatidn.The court then asked the juror

if his ability to serve on the trial had been affected. Juror number one stateolld not

affect me at all’ 1d. The juror also statl that he had heard no allegations or inferences

that the trial was the reason for the evacuation. The juror told Trial Counsikthad

not heard or seen news reports “about this.” In response to Trial Counsel's question about

what the deputies had told the jury the day before, he stated, “I wasn't tolchgriyyhi

the Deputies. | heard maybe one of the fellow jurors say they thought dzeg h

somebody say there was a bomb threat, but the Deputies told us nothing about it. At least,

| didn't hear anyting about it.” Juror number one also assured Trial Counsel that “this
event” had not changed his ability to keep an open mind.

Voir dire of each of the remaining jurors, individually, was undertaken, and the jurors
gave answers similar to those given by juror number olte.at *4-6. “Following these
conversations with the jurors, Trial Counsel moved farigtrial” 1d. at *6. “The trial court
denied the defense motioid.

The Tennessee Court of Criminal Appeals rejected Miller's argument thétdhcourt
should have declared a mistriald. at *7. The court'recognize[d]that it would have been
preferable for therial court to have had an opportunity to admonish the jury prior to its being
separated and the jurors allowed to return to their hédmés. It found, however, that the
record refledied] that the trial court had already admonished the jurors at feeest times
[during the proceedingdhat they were not to discuss the case amongst themselves or with
anyone else.”ld. The appellate court held “that none of the jurors was tainted by any outside
influence during the separation[,] . . . that the jurors did not discuss the case taimemgelves

after they were evacuated,” and thtie' bomb threat did not, in and of itself, so taint the jury as
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to create a manifest necessity for the declaratiomuitial.” Id. The court also ruled thatHe

recad [did not] reflect that a miscarriage of justice would result upon the continuation of the tria
after the bomb threat.”Id. Specifically, the record showedhat the trial court carefully
guestioned each juror to ensure that the bomb threat had hiagbact on each juror's ability to
continue to serve as a fair and impartial jur@and that “ [the jurors' responses to these
guestions establighd] that each one had remained untainted by outside information or influence;
each one remained committedgerving as a fair and impartial juror; none had allowed the bomb
threat to influence their opinion about the Defendant; and none was distracted or concerned
about the heightened security measurekl’ The appellate court, therefore, upheld thal
court'sdenial of the motion for a mistriald.

Pditioner has not shown that the state appellate codession is contrary talearly
establishedJnited States Supreme Court law. Although citingstate caseshé court applied
the manifest necessitgtandard, recognizing that the trial court was charged with ensuring an
“impartial verdict” Miller Ill, 2013 WL 324401, at *2 (citingArnold, 563 S.W.2d at 794,
McPherson882 S.W.2d at 37MWlillborooks 819 S.W. 2d at 443).

Miller also has not demonstratéltat the decision was based on unreasonable factual
determinations or an unreasonable applicaticBugfreme Court law to the facts of his cashe
record showghat the trial judge conducted individual voir dire of the jurcaad heard each
juror’s reassurance that he or she did not attribute the bomb threliter, and that the threat
would not affect his or her opinion of the defendant or ability to fairly emghirtially serve on
the jury. (ECF No. 243 at 95140.) Petitioner has not identifiedny clear and convincing
contrary evidence. Based on this record, the Tennessee Court of Criminal Appeals did not

unreasonably conclude that a mistrial was not a f@stninecessity. See e.g., Moore v.
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Brunsman No. 3:08 CV 2895, 2010 WL 425055, at *19 (N.D. Ohio Jan. 26, 2(dt@je
appellate court’s affirmance of trial court's denial of mistrial after bombathweas not an
unreasonable application of clearly established Supreme Court law wiere vitas no evidence
. . . that the jury could not reach an impatrtial verdict,” and the record contained “dickmice
that the jury affirmatively believed its abilities in this area were unimpedekblliéNoriell , 2007
WL 3124663, at *7(denying habeas relief where “gditioner[did] not demonstraf¢ that the
trial court's response to the [bomb threat] was inappropriate or inadequate,” and"aitegdi
a credible claim of extraneous influence upon the [jarlyprovidg] any evidence to support his
allegation of jury bias or taint”).

For these reason€Jaims49 and 5GreDENIED.

C. Claims51 and 52

Petitioner asserts that “[tjhe Court Gfiminal Appeals reached a decision that was both
contrary to, and involved an unreasonable application of clearly established [Surertjda@

. . when it found that the trial court did not err in allowing the prior testimony[ieslNimd
Champion ad Kathy Blackwell(Claim 51). (ECF No. ht27-28.) He argues, specifically, &l
the admission of #testimonies violated his Sixtkmendment right to confront the wisses.
(ECF No. 13 at 58.) He further maintains that the decisions weased on unreasonable factual
determinations (Claim 52). Id, at 28.) Respondentrgues thathe state appellate court’s
determinatios survives AEDPA review.(ECF No. 23 at 48, 50.)nsofar as the claim relates to
Blackwell’s testimony, Respondealiso argueghat it is procedurally defaulted (ECF No. 49 at

2-3)
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i. Champion’s Testimony

“The Sixth Amendment's Confrontation Clause provides thain ‘@ll criminal
prosecutions, the accused shall enjoy the right ... to be confronted with the wingsses
him.” Crawfordv. Washington541 U.S.36, 42 (2004) uoting US. Constamend. VI). The
“guarantee applies to both federal and state putees.” Id. (citing Pointer v. Texas380 U.S.
400, 406 (1965)). I®hio v. Robertsthe Supreme Court announced that the Clause allamws “
unavailable wiess's oubf-court statement [tdye admitted so long as it has adequate indicia of
reliability—i.e.,falls within a firmly rooted hearsay exceptionor bears ‘particularized
guarantees of trustworthiness.ld. at 40(quotingOhio v. Roberts448 U.S.56, 66 (1980). In
Roberts the withess was unavailable to testify at trial because her “whereabowgsunienown
even to her family, and the . . . prosecutor had made reasonable efforts to locatlepaehas
her.” Bailey v. Mitchell 271 F.3d 652, 657 (6th Cir. 200{jting Roberts488 U.S. at 74). The
witnesss preliminary hearingestimony washeld to bereliable because defense counsel had
“tested [the}estimony with the equivalent of significant crassamination.” Roberts 448 U.S.
at 70.

In 2004, the Supreme Court abrogated the rulRaberts rejecting“reliability” as a
rationale for the admission prior testimon@rawford, 541 U.S. at 63. The Court held, instead,
that “[w]here testimonial evidence is at issue, . . . the Sixth Amendment demandsh&hat t
common law required: unavailability and a prior opportunity for ecess@snination.” Id. at 68.

The Court explained that,
[tlo be sure, the Clause's ultimate goal is to ensli&bility of evidence, but it is a
procedural rather than a substantive guarantee. It commands, not that evidence be
reliable, but thateliability be assessed in a particular manner: by testing in the crucible

of crossexamination.

Crawford 541 U.S. at 61.
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In his direct appeal after the first trial, Millehallenged theadmissibility ofChampiors
testimonyunder the Confrontation ClauseMiller I, 1998 WL 902592, at *7. He did not,
however, present the issue in his appeal following his secondRe#ioner’'s argument relating
to Championis therefore procedurally defaultecéee e.gMcEnany v. DiGuglieimoNo. CIV.
3:CV-05-1160, 2007 WL 1217864, at *5 (M.D. Pa. Apr. 24, 2007) (petitioner procedurally
defaulted claimwhich, although presented in appeal following first trial, was not presented on
appeal after retrigl Respondent, however, has not raised the default as an affirmative defense.

Federal courts may raise a petitioner's procedural defaaltsponte SeeMason v.
Brunsman483 F. A’ppx122 129 (6th Cir. 2012). Where a court proposes to decide an issue on
a ground that was not previously raised, it is appropriate to give the partdsnce to
respondSeeTrestv. Cain, 522 U.S. 8@2 (1997 ; seealsoDay v. McDonough47 U.S. 198,
209-10 (2006). Because it is clear that the claim as it relates to Champion is without merit, th
Court will notraise the procedural defawlefensesua sponte See More v. Steward948 F.
Supp. 2d 826, 839 (W.D. Tenn. 2013).

The record shows thdaw enforcemenbfficers had triedseveral times over a yetw
locate Championbut were unable to do so. (ECF No:-24t 1825.) In addition, Gampion
had been subject at the preliminary hearingxtamination bydefense counsel(ECF No.24-3
at 118123, 12729.) Indeed, the state court record shows that it was defense counsel who called
Champion to testify at the preliminary hearing (ECF Nae334at 33), and that she vigorously
examined heabait when she saw the gun inilMr’s car trunk anchow shewas able to see into
the trunk(ECF No. 243 at 27-30) Petitioner’s right of confrontation was not violated by the

admission of Champion’s testimony.
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il. Blackwell’'s Testimony

As previously disassed,the judge in Miller's first trial incarcerated witness Kathy
Blackwell for her reticence ttestify. SeeMiller I, 1998 WL 902592, at *12Whenrecalled to
the stand as theourt’s witness “[h]er testimony placed the defendant with the victim around
1:00 a.m. on the night of the murderld. She testified thatthe defendant and another man
came to the house whefghe] was living and argued witfher] roommate about whether the
men couldcome inside.” Id. That statement wasctntrary to the defendant's statement to the
police the he was not in Brownsville on the night of the murdit.” Blackwell furtherrecalled
that, “prior to the discovery of ¢ghvictim’s body,” Miller “told her about the victim's dedthld.
Shestatedthat “she had been assaulted after talking to the T.B.l. and offered the possikality of
causal conection between the two everitdd.

The Tennessee Court of Criminal Apfsedeld that the admission of Blackwell's
testimony violated state law, as it wa®judicial to the defendant and “to the judicial process.”
Id. At the second triaBlackwell was unavailable to testifiller 111, 2013 WL 324401, at *8.
The trial court therefore allowedthe admission oBlackwell’s prior testimony Id. The
transcript was read to the juryat the second trialhowever, “without any reference [to]
incarceration . . . or anything by [sic] her figeia court witness.” (ECF No. 243 at 52.)
Among the portions redacted was her statenteming her crosgxamination that her memory
improved because she did not “want to go to jaiSedECF No. 2-4 at 55 (Q: “How did your
recollection of your memory improve over the last couple of hours, Ms. Blackwall?”
“Because | don’t want to go to jail.”); ECF No4-25 at 53 (question and answer not read to the
jury at second trial)ECF No. 2-27 at 14(cataloguingportions admitted) See also Miller 1)

2013 WL 324401, at *12.
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In his celayed drect appeal after the second trial, Milleohtend[ed] that theeversible
taint surrounding Blackwell’gprior testimony persisted and that her testimony was unfairly
prejudicial” under state lawMiller 111, 2013 WL at *12. Before addressing thargument, the
Tennessee Court of Criminal Appealsnsideredvhether Miller's confrontation rights had been
violated:

The Defendant'sconstitutionakight of confrontatiorwas not violated at his

second trial because, after a hearing at the beginning of the second trial, the court

determined that Blackwell was unavailable, and the Defendant had a prior

opportunity to crosgxamine herSeeState v. Cannor254 S.W.3d 287, 303

(Tenn. 2008).Indeed, the Defendant does not challenge on appeal the admission

of Blackwell's prior testimony on confrontation grounds.

Miller I1I', 2013 WL 324401, at *12.

As noted earlierthis Cout directed the parties to submit additional briefomghe merits
of Petitioner's argumerthat the admission of Blackwell’s testimony violated his constitutional
right to confront the witness(ECF No.47.) The Court did not invite Respondent to raise new
defenses.In his supptmental briefhowever, Respondenbt only presents a merigsgument
he alsoraisesfor the first timethe affirmative deferesthat the Confrontation Clausi&im was
procedurallydefaulted by Petitioner’s failure to fairly present tederalconstitutional isse to
the state appellate codrt.(ECF No.49 at 13.) Although the State raised the Confrontation
Clause issue in its brief to the Tennessee Court of Criminal AppealsECF No. 24-27 at 25-26
(citing State v. Summerd59 S.W.3d 586, 597 (Tenn. Crim. App. 2QQ#9rm appeal denied

(Tenn. Jan. 18, 2005setting forth test unde€Crawford)), Petitioner did not challenge the

admission of Blackwell’s prior testimony at the second trial on the basis of @étataf

4 Respondent doawot arguehatthe procedural default was the result of the application
of an indepndent and adequate state procedural rule.
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constitutional provision. (SeeECF No. 2426 at 710.) The Court concludes, however, that
Respondent has waivecdetproceduratlefault affirmative defense

“[P]Jrocedural default ‘is not a jurisdictional matter’ and the state is therefmmally
‘obligated to raise and preserve’ any proceddedhult defense ‘if it is not to lose the right to
assert the defense thereafterMaslonka v. Hoffner900 F.3d 269, 277 (6th Cir. 201@juoting
Trest v. Cain522 U.S. 87, 891997) (internal quotation markstation, and alteration omitted)
and citing Gumm v. Mitche]l 775 F.3d 345, 37g7 (6th Cir. 2014) Respondenthere,
corcedes that he did not raise the defems&is Answer, and é also“acknowledges that his
[A] nswer indicated that this claim was properly exhausted and without merit.” NBECH at 1;
see alsdAnswer (ECF No. 23 at 2 (“With the exception of Claims-B27, the petitioner did not
present any of the allegations in his petition to the higher state court factaiis of § 2254(b)’s
exhaustion requirement.”), 31, 42 (“Properly Exhausted Cla)msAnd althoughthe Court is
aware thammany of the arguments contained irtifR@ner's submissions ara times confusing,
Respondentioes not argue th#te federalaw contours oMiller’s claim relating to Blackwell
were not apparent fronMiller’'s initial submissions. In fact, in his Answer, Respondent
summarily and without elaboration argues that Miller’s “right of confrontatios ved violated.”
(ECF No. 23 at 50.)See Maslonka9 F.3d at277 & n. 1 (respondent waived procedural
default affirmative defense whadt “explicitly and deliberately waived th[e] argument in its
initial answer,” raised the defense for the first time in its supplememsalea, and did not seek
leave to amend its answer to assert the deferBe)oks v. EberlinNo. 4:0#CV-02162, 2008

WL 5455382, at *4 (N.D. Ohio Sept. 8, 2008)port and recommendation adopted in part,

> In his supplemental brief, Respondent makes no attempt to exgigime failued to
raise the affirmativedefense in his Answer, nor does he present an argumenthithat
characterization of the claim as having been “[p]roperly [e]xhausted” (BmdCF No. 23 at
31) does not amount to an explicit waiver of the defense.
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rejectedin part on other groundsNo. 4:07CV2162, 2008 WL 5455383 (N.D. Ohio Dec. 31,
2008) (respondent waived procededafault defense by raising it for the first time in
supplemental answer after court’s direction to file supplemental answer sidgnerits of
claim). The Court wil therefore review the state appellate cou@tnfrontation Clauseuling
under theAEDPA's deferentiaktandards.See e.g. Brooks v. Baglé13 F.3d 618, 6225 (6th
Cir. 2008) (state appellate court’'s “alternative merits ruling” was entitled ABDPA
deference”).

Petitioner insistshatthe state appellate court’s ruling is contrary to, or an unreasonable
application of, clearly established Supreme Court law, and is based on an unreasonable
determination of the facts(ECF No.1 at 2728; 1-3 at 59;see alsoECF No. 48 at 3.) He
complains that the testimonyas “coerced’by the trial judge, and was, therefore, “by no means
reliable.” (ECF No.1-3 at 59.) And although he acknowledges in his supplemental brief that,
underCrawford, the “[o]nly indicium of reliability” is a “prior opportunity to crossamine the
witness,” (ECF No. 48 at 3), he maintains that the admission of the testimosysatband trial
violated his constitutional right to confront the witneisk)( In the alternative to its procedural
default argument, Respondent argues that the Tennessee Court of Criminal Apbesis di
unreasonably appl@rawfords requirements. (ECRo. 49 at 3-4.)

Citing to a Tennessee Supreme Court decisitme state appellate couitlentified
Crawfords two-part test, and applied it to the facts of Petitioner's.c&s Miller 11, 2013 WL
324401, at *12(citing Cannon 254 S.W.3d aB03 (iting Crawford)). The court foundhat
Blackwell was unavailable to testify at the second trial and that Miller's attoateie first trial
had the opportunity to crogxamine her.ld. Petitioner has not identified clear and cocung

evidence to undermine those factual determinations. Indeed, this Court’s reviewaddite
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confirmsthatlaw enforcement made numerous unsuccessful attempts to Rlaatevell (ECF

No. 24-13 at 14-47xnd the defense cresgxamined her at th@ne she gave the testimo(iCF

No. 24-3at 14749; ECF No. 24 at 5255.) Faced with those facts, the state appellate court
appliedCrawfords test ina straightforward mannéo reachthe conclusion that Miller’s right of
confrontation was not abridgedMiller Ill , 2013 WL 324401, at *12 Thedecision is therefore
not contrary to, or an unreasonahfgplicationof, clearly established Supreme Court law, and is
not based on unreasonalfhctual determinations.

The Courtnevertheless recognizélat there couldbe “room for reasonable debate,”
Williams v. Bauman759 F.3d 630, &3(6th Cir. 2014)as to whether Petitioner’'s confrontation
rights were violatethy the admission of lBckwell’s redacted testimonyAs noted, th&upreme
Court in Crawford held that the feliability” of a witness’s testimony is tobe assessed in a
particular manner: by testing in the crucible of cresamination."Crawford,541 U.S. at 61.
The Sixth Circuit has readrawfords command as requiringrossexaminationfor the
particular purpose ofénsufing] that the defendant can attack the reliability of the particular
statements that his accuser has nfad®illiams 759 F.3dat 637 (citing Crawford 541 U.S. at
62). The redactions to Blackwell’s testimony arguably denied Miller the ability jastdhat.

As the Tennesseeolrt of Criminal Appeals found, certain portions of Blackigell
crossexaminationtestimonywere submitted to the jury at the second trial, to wit, the witness’s
admission that her memory suffered frber priordrug use.Miller 111, 2013 WL 324401, at9.
However, he decision of the judge at the second trial to redact the portion of Blaskwell
testimony regarding her motivation to avoid-@he, together with any reference to the threat of
incarcerationarguablyrenderedthe prior opportunity for crosexaminationa nullity. Stated

differently, it could be concluded théittle was left of theprocedure bcrossexaminationafter
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the redations. Arguably, therefore, the defendant wakenied the ability to attack the reliability
of the particular statements that his accusemade” © Williams 759 F.3d at 637Cf. Vasquez
v. Jones 496 F.3d 564, 571 (6th Cir. 2007]A] criminal defendant states a violation of the
Confrontation Clause by showing that he was prohibited from engaging in othepprepréate
crossexamination designed to show a prototypical form of bias....”) (qu@elgware v. Van
Arsdall, 475 U.S. 673, 680 (200&nd citingDavis v. Alaska415 U.S. 308318 (1973); Miller

v. MacLaren 737 F. App'x 269, 276 (6th Cir. 2018)ial judge’s admission of unavailable
witness’s prior testimony did not violate petitioner’s confrontation rights wiherelefense was
permitted to read [the witness’s subsequent] recantation letter into the jgcBtdtkston v.
Rapelje 780 F.3d 340 (6th Cir. 201%petitioner’s right of confrontation was violated where
state courtefused to allow defense to supplememtavailable witnesses' prior testimony with
their subsequent recantations).

All that being said, Petitioner is not entitled to reliéff there is room for reasonable
debate on this issue, the state court’s decisionis necessarily beyond thjepurt’'s power to
remedy under § 2254, even if it turns out to be wrorWilliams, 759 F.3cat 636.

For these reasons, Claims 51 and 52RENIED. However, the Court will grant a
limited certificate of appealabilityas to the reasonableness of tlstate appellate court’s
determination that Miller’s right to confront Blackwell was not abridggdthe admission of

Blackwell’'s redactedestimony

® The dissenting judge in Millerdelayeddirect appeatemarked thathe judge at Miller’s
first trial incarcerated Blackwell “in order to get [her]testify in accordance with what thgal
judge believed to be the truth.Miller 111, 2013 WL 324401, at *13 (Woodall, J., dissenting)
(emphasis in original).
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V. Procedurally Defaulted Claims

Miller does not dispute that his remainidi@imsare procedurally defaulted. He asserts,
however, that all of the defaults should be excused bebauseactually innocentf dirst degree
murder (ECF No. 1 at }6and because the claims were defaultedugh the ineffective
assistance of pesonviction counselid. at 1627).

He further insists that he is entitleddscovery andan evidentiary hearingsto ten of
the procedurally defaultediaims for the purpose of establishing that poshvction counsel
was ineffective for not raising theaims, or to showthat theclaims are “substantial” under
Martinez  (SeeECF No0.33; ECF No0.34; ECF No. 43.)He seekso subpoena and compel the
testimones of his attorney at the second tred, well as the following individual$nvestigator
Clifford Worden, George White, Jimmy Ballard, Lucille Miller, Dave C.Il\ains, James
Priddy, Mary Louise Taylor, Sam Ethel Williams, Ted Neumait, Boyd, MarvinGrandberry,
Jennifer Praitt, Mose @nage, and Harold Booker. (ECF No. 34 at 6, 13, He)also requests
discovery from the “Haywood County D.A.’s officelly which the office “should be made to
answer specifically why and how Clement Harris and ShedaniBwere given favorable
treatmenit (id. at 19),and production of “Harris’ guilty plea transcripts and any memos . . .

revealing such statement or agreement entered into bethe@nasecution and . . . Hafrigd.

7 Although the Petition asserts that an expansion of the record and an ewdesdidang
are necessg as toall of the procedurally defaulted claims and the claim of actual innocseee (
e.g, ECF No. 1 at B), Miller's mation for discovery (ECF No. 33) and supporting arguments
(ECF No. 34), as well as the pending motion foMartinez hearing ECF No. 43), seek
discovery and a hearing on ten of the defaulted clai(8eeECF No. 34 at 47 (Claims 2A,
2B, 2C), 28 (Claim 8), 122 (Claims 10, 12, and 14), 2% (Claims 18, 20, 22), 29 (Claim 28),
2728 (Claim 30); ECF No. 43 at-2 (seeking an evidentiary hearing undéartinez on the
ground “that the claims he is raisingderMartinezto show ‘cause’ . . . were not exhausted
because the very evidence that he is attempting to develop through discoteeyvery same
evidence that his pesbnviction counsel failed to present to the State cedrideed this is the
essene of whysaid claims are not exhausted™6%Claims 2, 8, 10, 12, 14, 18, 20, 22, 28, 30)
(emphasis supplied).)
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at 22). Petitioner also seeks “faal development” of why a trial court judge would have been
required to give an instruction on facilitatiorid.(at 27.)

Respondent arguehat discoveryand an evidentiary hearing are not warrantbd
Petitioner has not established a gatewaynctlof actual innocence, and thdartinez does not
apply to excuse the procedural defaults becanse of the claims are substantiakor the
reasons statedh the Court’s discussion of Petitioner's freanding actual innocence claim
(Claim 53),infra, the Court findshat Miller has not met the lesser standard fgagway claim
to excuse the procedural defaults. Accordingly, the Court’'s discussion gdraoedurally
defaulted claims will only address Petitioner’'s cause and prejudice antgioreleMartinez®

A. Alibi Witnesses and “Third Party Guilt”: Claims 2 to 8

In Claims 2 through 8Petitioner asserts that trial counpebvided ineféctive assistace
by failing tocall certainwitnesses to testify that he had an alibi at the time of the offense and to
show that othemdividualskilled the victim, andby failing to properly cros&xamine Clement
Harris. (ECF No. 1719.) Respondent argues that grecedurally defaulted claims are not
substantial, as required Martinez

Claim 2A

Miller maintains that trial counsel was ineffective by “fail[jrig properly subpoena and
present the eyewitness testimony. of. George Whiteand. . . Jimmy Ballard, in order to. .
supportthe theory of 3rd party guilt of Clement Harris, Tracey Taylor and Slanch. . . to

prove Petitioer Miller's actual inmcence.”® (ECF No.1 at 17.) He allegedased on the

8 with the exception of Claim 26, which the Court addresses last, all other claims are
analyzed in numeric order.

9 Petitioner does not indicate Slouch’s real name.
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purported transcriptthat White told defensenvestigatorClifford Worden that he overheard
Slouchsay to Taylor “Well, you the one that pulled the triggand that Taylor drovea small
“orange or. . . grey” or “[bJrownish” car.(ECF No. 222 at 34.) He also alleges that White’s
further commentsto Worden*“clearly establish a continuing business relationship between
Clement Harris, Mr. Taylor, Slouch, and [the victim].” (ECF No. 1 at Miler has submitted
the alleged interview transcript as an exhibedECF No. 222.) He further asserts that Jimmy
Ballard would have “corroborated both Mr. Jones and Mr. White’s testithtimgt the carthat

had been driven behirttle victim’s vehicle when it was abandoned after the murdiemged to
Taylor. (ECF No. 1 at 60.) Petitionersiststhat “he needs the ability to subpoena and compel
the testimony of . . . [c]lounsel . . . in order to specifically cross examine her aboatker |
preparation and knowledge of the highly exculpatory testimony of . . . White anBallard
regarding the theory” that Harris, Taylor, and Slouch killed the victim.F(HG. 34 at 6.) He
also contends that “he needs the ability to subpoena and compel the testimony of . . . Worden, in
order to specifically examine him about [the] reliability and credibility ofttigdly exculpatory
testmony of . . . White and . . . Ballard.ld()

The purportednterview transcripdoes not support Petitioner’s claim that counsel was
ineffective in failing tocall White andBallard to testify in support of a theory that Harris,
Slouch, and Taylor Ked the victim. The transcriptsiunsigned and does notidentify the
interviewer or the person who prepared the docum&here is moreoverno certification that
White or Worden made the statements reflected in the transcript, or that seiptas a true
and accurate account of the alleged interview. Respondent pointatl olithee deficiencies
in his Answer $eeECF No. 23 at 15hut Petitionedid not provide any additionaletailsin his

Reply. Moreover, although he alleges that the document is “newly discovered” (BCEF &
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45), he has naxplairedwhen and how he obtained-a fad fully within his knowledgeThese
deficiencies, alone, are sufficient to conclude that no hearing is warrantedhastiek tclaim is
not substantial.

But even if the transcript accurately reflects what White told Wordente®hestimony
at trial regarding Slouch’s statement to Tayould have been inadmissible hearsay point
that counsel certainly would have understood. Accordingly, her failure to call Vghitbat
purpose does noeflect deficient performance, adal not prejudice Miller.See e.g., Fluellen v.
Kerestes No. CIV.A. 126751, 2013 WL 395500, at *6 (E.D. Pa. Jan. 14, 206)ort and
recommendatin adopted No. CIV.A .126751, 2013 WL 706062 (E.D. Pa. Feb. 27, 2013)
(“[Petitioner] cannot show he was prejudiced by counsel's failure to call Braveinde Brown's
purported testimony would have been inadmissible.”)

Moreover,Petitioners argumentthat counsel could have gotten the hearsay statement
admitted under Tennessee Rule of Evidence 803(1.2)(E) as an admissioronfspmators
(ECF No. 1 at 54), isvithout merit. In Tennessee, tHeearsaystatement of a coonspirator is
admissible if it constitutes ‘a statement by aamnspirator of a party during the course of and in
furtherance of the conspiracy.’State v. Carruthets35 S.W.3d 516, 555 (Tenn. 2000) (quoting
Tenn. R. Evid. 803(1.2)(E)). As Respondent correctly notes, counsel could not have sugcessfull
sought the admission #¥hite’s testimony under the amnspirator exceptiobhecause the State
did not charge Taylor or Slouch as-@onspirators. Moreover, because the statements were
allegedly mad well after the murder, theyere not made during or in furtherance a conspiracy.
See idat 55657 (statements made after murder was committed were inadmissible under the co

conspirator exception).
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Finally, even if counsel was ineffective iaifing to call White to testify, Petitionevould
still have to showhat postconvictioncounsel wasneffective in failing to raise that argument
In the absence of details regarding where and wWigeonbtained théranscript Petitionerhas
failed to demonstrate that pesbnviction counsel knewf the document’s existence. Indeed, he
alleges that the document is “newly discovered” evidengéat is morejf Petitionerdid, in
fact, have the document at the time of his mostviction proceedings, has “not assert[edhat
he mentioned [the transcript] to his pashviction counsel but that counsel refused or simply
failed to include the issue in the amended petitidd’ Antonio v. CarpentemMNo. 3:13CV-0355,
2014 WL 3015874, at *}20 (M.D. Tenn. July 3, 2014) (finding “the petitiofaid] not carfy]
his burden of establishing any failure on the part of post-conviction counsel”).

RegardingJimmy Ballard,Petitionerargues that counsel should hasali ed him to
testify in order to “flesh out” aheory that Taylowasinvolved in the murder. (ECF No. 1 at
57.) He maintainsspecifically,that Ballard woud have supportethe testimony of Jesse Jones.
(Id.) According to Miller’'s characterization of Jones’s testimahyg witness testified that . . .
neither”the driver of the victim’snaroon-coloredar, nor the driver of themall, light-colored
car, “were Petitioner Miller.” (ECF No. 1 at 5&7). Ballard, he argues, would hatestified
that Taylor washe ownerof the lightcoloredcar. €CF No. 1 at58) The state court record
belies a need for discovery and a hearing regarding counsel’'s decision not to leatl &®al
testify, and also shows that the claim is not substantial.

Jones testified that, early ihe morning on April 20, 1995, he observed “a marcaor
car and a fittle light color car’ drive past him. (ECF No.4216 at 38.) Although Petitioner is
correct that Jonefurther testified that the driver of the maroon vehicle was not Mifidr at

43), he incorrectlycontendsthat Jones also stated that Miller was not the driver of the light
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colored car Jonesactually testified, on both direct and cross examination, that he could not
identify the driver of the lightolored vehicle(ld. at41 (“I never did see who was driving that
light colored car.”); 43 (“I don’t know who was driving the other car.”).) Accorgingoth
Jones’s testimony and Ballardgxpectedestimonydo noteliminate the possibility that Miller
was driving the lightoloredvehicle. Moreover,neithertestimony is inconsistent with Harris’s
testimony, which suggested that there was a second person involved in the niindy,
Jones testified at the first trial that his friend Ballard told him that thediglored car belonged
to Taylor (ECF No.244 at 14445), but the jury nevertheless returned a guilty verd{@tven
the marginal value of Ballard’s testimonyumnsel’s decision not to calim to testify was not
deficient performance, and Petitioner was not prejudiced by it.

For all of these reasons, Claim 2AD§SMISSED.

Claims 2B and 2C

Petitioner asserts that trial counsel was ineffective for faitimgproperly subpoena
and/or presentthe following individuals as witnesses at the second imiadrderto establish
“third-party” guilt or an alibi defensed.ucille Miller, David C. Williams, James Priddy, Mary
Louise Taylor, Mrs. Sam Ethel Williams, Clifford Worden, T.T. Boyejnifer Praitt, former
Assistant District Attorneyfed NeumanMarvin Grandberry, Mose Comage, Harolddker,
and “other witnesses witlelevant exculpatory testimohyClaim 2C).1° (ECF No.1 at B8) He
alleges that the testimonies of all these individuals would have supported a thedtartiet

Taylor, and Slouch killd the victim. [d.) Miller furthermaintainsthat counsel was ineffective

10 petitioner’'s mother, Lucille Miller, testified at the first trial. Counsel’s failurealh
her at the second trial was litigated at the qpostviction hearing and on appe&ee Miller 1V
2015 WL 3881597, at *3. Therefore, this portion of Cl&B is not procedurally defaulted.
The Court reviewed the merits of Petitioner'seaen regarding his mother’s testimony under
the AEDPA’s deferential standardshart 111, supra
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by “failling] to properly present the full exculpatory extent of Jess 3ajomes’ eyewitness
testimony in order to . . . support the theory of 3rd party guilt . . . and . . . prove Pdtg]aner
actual innocence(Claim 2B). (Id. at 17.) He seeks discovery and an evidentiary hearing. (ECF
No. 34 at 17.) Because the state court record shows that the claims are not dullstadia
procedures are not warranted and the procedural defaults are not excused.

Counsel testified thdter “assessment and [her] office’s assessment . . . were benefited by
the fact that [they] had the transcript from the [first] trialECF No. 2435 at31.) S$he therefore
“knew what the State’ proof was going to be,” and what itsh&ories weré (ld.) She
explained that, becausPwight had always insisted that he was not there,” she and her office
“tried to develop as best fisey] could an . . . alibi defense.Id( at 32.) She stated thathe and
her team investigated all alibi theories and potential witnesses, but “newier gin down
anyone who could say that theywsgMiller] at the time that th[e] shooting was to have
occured.” (d. at 33.)

With regard to David C. Williams, James Priddy, Mary Louise Taylor, SanelE
Williams, Clifford Worden, and T.T. Boydhose individuals testified at Miller's first trial,
which ended in a guilty verdict. Having had the benefiheftranscript from the first trial, and
having investigated and interviewed potential witnesses in support of an adibse#ie record
suggests thatounselmade a strategic decisiontnim call those individuals to testify at the
second trial. Furthermore,prejudice flowing from that decision is elusive, as their testimonies
did not prevent a guilty verdict at the first trial.

As to Praitt and GrandberryRetitioner alleges that Praitwould have “buttressed
Pettioner Miller's other witnessesudh as Mrs. Rosa Carney who would have testified that

Petitioner Miller was in Stanton projects specifically around 12 a.mogevhen he left and
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went home,” (ECF No. 1 at 73), and tl&&iandberrywould have testified that heawMiller “in

[the] Stanton pojectsshortly after he left his mother’s house, after painting her den, until around
12 a.m.when he left and went home.” (ECF No. 1 at 72) 73e argues that the testimonies
would have given him an alibi for the time of the murder, and also “would have directly
refuted/impeached the testimony of Clement Harris . . . that he saw Petitionkeisdthe
Brownsville Fairground projects earlier in the dayltl. @ 72.) The record belies the assertion
that counsel provided ineffective asarste by failing to call these witnesses.

The record shows that the murder took place between 1:00 to 2:00 a.m. on April 20, 1995
(ECF No. 2435 at 33), and thaBrownsville is approximately a twentyo thirty-minute drive
from Stantoni@l. at 21). Pruitt and Grandberry, thus, could not have providedlibi for the
murder had they testified that they saw Miller in Stanton amtihight.

To the extent Petitioner alleges that these individealsld have rebuttedHarris’s
statement that Miller was in Brownsville around 6:00 or 7:00 pand thuscorroborate
Carney’sstatementthat she saw Miller in Stanton aroundusk dark” Miller 1V, 2015 WL
3881597, at *2, counsel wawot ineffective in failing to call them as witnessasd post
conviction counsel was not ineffective in failing to raise the cla@ounsetestifiedthat, despite
the cooperation of people in Stantand their desire tbelp Miller, she and her team had tried,
but were unable, ttocate other withesses who cowlerify thathe was in Stanton at the times
that Harris said he was in BrownsvillECF No. 2435 at 33.) Whenaskedwhatindividuals he
had “requested”that his attorney call as witnessgsCF No. 2425 at 43) Petitionerdid not

mention Praitt or Grandberi§d. at 4360). ' In addition, because the state appellate court did

11 Ppetitioner's postonviction estimony is contained in the transcript from the hearing
that took place before the delayed appeal. (ECF No. 24-25 at BR46l@r did not testify athe
hearing that was held after the appeal. (ECF24e35)
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not unreasonably determine that counsel was not ineffective ftinidgcto call Carneysee
supraPart I, it follows that postonviction counsel’s failure to pursue similar claims as to Praitt
and Grandberry did not prejudice Petitioner.

Petitioner asserts that counsel should have called Mose Comage for the purpose of
“directly refut[ing]/impeach[ing] the testimony of Clement Harris” that Hawsted Comage
the evening of April 19, 1995. (ECF No. 1 at 74.) He alleges that “Investigator Y draie
testimony and evidence, that . . . not only did . . . Comage not stay where . . . Haresl testifi
lived, but that . . . Comage would have testified that . . . Harris never visited him thatgeve
and [that Harris] would not have been welcomed to do so, had he trield.” He alsocites to
the testimony of Curtidohnson, who was called to testify on behathe defense ahe second
trial. (Id. (citing ECF No. 2416 at66-67.) Johnson testified that Comage “didn’t like nobody
hanging over at his house” and did not live where Harris had testified he lidedt §7)

The argument is not supported. Petitioner does not identify any document indicdting tha
Worden “had testimony and evidence” about what Comhigeself would have said had he
testfied. Moreover, to the extent Curtis Johnson’s testimony suggests thad Hea about
having visited Comage, the jury heard tlatidence Petitioner thus has not shown that
counsel’'s performance in failing to call Comage to testify was deficient, abrthiere is a
reasonable likelihood that his testimony would have changed the outcome of the trial.

Petitioner asserts that counsel should have called “Harold Booker and several othe
witnesses” to testify “to exculpatory facts regarding statements ¢hiaadh taken and facts that
he observed which completeipnd totally [wouldhavg impeacledthe testimony of . . . Harris.”

(ECF No. 1 at 745.) He alleges “that these statements and exculpatory evidence are contained
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in the Haywood County D.A.’s case file, and were never turned over to the Deféltsat 75
n.5.)

Theallegations daot supporMiller’s request fordiscovery and an evidentiary hearing,
or his argument that the claim is substanti®etitioner does not explain what exculpatory
evidence Booker and the other individuals would provide, or what specifically they saulitl
called to testify.He alsodoes not identify the other individuals. Finally, his allegatitvat the
informationis “contained” in the district attorney’s files, and was never disclosed teflease,
are wholly conclusory.

Lastly, Petitionerassets that counsel rendered ineffective assistance by failing to call
former Assistant District Attorneyfed Nueman to testifyabout what he knew regarding other
individuals whomight have been involved in the victim’s murder. (ECF No. 1 a6%8 As
will be discussedn the Court’s review of Claim 4infra, the record shows that counsel
investigated the information from Nueman and determined that nothing useful for theedefens
resulted from the investigation. Miller has therefore not shown that he ieentitdiscovery
and an evidentiary hearing on this issue, or that counsel performed deficiently.

For all of these reasons, Claim 2 in its entiretpliSMISSED.

Claims4 and 6

Petitioner asserts that trial counsel provided ineffective assistancelibyg tai obtain
evidence that thirgharties were responsible for the victim’'s death. (ECF No. 1 at Hg)
alleges that a memorandum and field notes from Assistant District Attorney Ted mNuema
indicated that “men from Memphis” had been arguing with the victim “over money agd”dr
the evening of the shooting (Claim 4). (ECF No. 1 at 89¢ argiesthat counsel, therefore,

should have secured “[r]ecords of the Brownsville police department which irrgfstgigorted
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the guilt of . . . Harris . . . and his associatesd.) (He has submitted the motion of his attorney
at the first trial seeking a continuance in order to investigate Nueman’s itifamm#ECF No.
2-1.) Miller alsoalleges hat counsel should have obtained evidence of the identity of the person
who reported theictim’s body through a 911 call (Claim 6)ld(at 18.)

At the postconviction hearing, counsel stated that she did not remember Nueman'’s notes
(ECF No. 2435 at #0), but did recall the continuance motion and defense efforts toedléasie
information they had received that someone else may have had a motive to kdtithe v

Q. Y’all had gotten some information about a related incident about [the victim]
abaut the possibility of somebody else being angry at [him] in this matter; is thattrr

A. That'’s right.

Q. And I'm going to pass a document to you and ask if this is a document from your
office . . . asking for a continuance to investigate aliegation.

A. | think this was something that was filed in relation to the first trial. | didn’t file it
but | was certainly aware of it. We had the benefit of having the first file iffroe
when we tried the second one and | was aware that [feesdeattorney at the first trial]
had tried his best to flesh that out.

Q. Did anything ever come of it?

A. Absolutely not.

Q. But your office did act on that once you got that information.

A. They did the first time and we attempted to the second &na just was not able
to make any headway on that.

(ECF No. 24-35 at 44-45.)
Because the record shows that counsel investigated the informfratorNueman and
determined that nothing useful for tdefenseresulted from the investigation, Miller hast

shown that counsel’s conduct waidient. Claim 4 is therefore not substantial.
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With regard to the 911 call, Petitioner alleges that counsel should have sought to
ascertain the identity of the caller because that individual’'s “intimate knogvigdge location”
of the bodysuggests that Harris “was directly responsible for the murder.” (ECF No6% a
70.) The allegation that the caller’'s identity would have supported an alibi opdrirdguilt
defenseis mere speculation.n addition, Milleracknowledges thatis attorneyfrom the first
trial “filed a motion specifically requesting” the caller’s ident{ig. at 70), and he does not
suggest that the State did not provide the information, or that counsel at the secald il
haveit. (ECF No. 1 at 70.) Accordingly, Miller has not shown that counsel performed
deficientlyor that he was prejudiced by her conduct. Claim 6 is not suiastant

As Petitioner has not overcome the procedural defaults, Claims 4 anDBMESSED.

Claim 8

Petitioner asserts that trial counsel provided ineffective assistance by faibisg Harris
whether he killed the victim or was otherwise involved inrningder. ECF No.1 at PagelD
19.) He alleges thahad counsel done so, she could then have ichgelaHarrisvith statemerst
Nina Champiormadeto her mother. Ifl.) There is no need for discovery and an evidentiary
hearing on the claim, as the state court record demonstratésetictdim is without merit.

“Decisions about whether to engage in cresamination, and if so to what extent and in
what manner, are strategic in nature and generally will not support aecinedf assistance
claim.” Crawford v. United StatedNo. CIV. 04CV-71543, 2008 WL 2948055, at *7 (E.D.
Mich. July 31, 2008) (quotindbunham v. Travis313 F.3d 724, 732 (2d Ci2002) (inner
guotationmarks and alteratioomitted). See alsdJnited States v. Steel&27 F.2d 580, 591
(6th Cir.1984) (holding that crossxamination falls “within the area of trial tactiaad strategy

that should not be subjected to second guessing and hindsight” by the court).
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In Miller’'s first trial, the proffered testimony of Champion’s mother, Sam Ethel
Williams, was ruled inadmissible on the ground that it was irrelevaBCF (No.24-5 at18)
Williams would have testified that her daughter told her on one occasion that she knew who
killed the victim, and on &ter occasion that she did not know who the perpetrator vidsat (
16-17.)

Given that Williams would not have testified that Champion told her that Harris
committed the murder or that Miller was not the perpetrator, her testimony wouldcavet h
saved to impeach Harris had counsel asked him if he killed the victim. Counsel’s perterma
was therefore not deficient and did not prejudice Petitioner. As the proceduralt defaul
unexcused, Claim 8 BISMISSED.

B. Non-prosecution Agreement Claims 10, 12, and 14

Petitioner asserts that counsel rendered ineffective assistance by fajiresént proof
that “there was a neprosecutorial agreement entered into with [S]tate star withesses [C]lement
Harris and She[ila] Bernil,” which would “show theirotive to testify.” (EG No. 34 at 17;

ECF No. 1 at 19-20 Petitioner also insisthat counsel was ineffective by failing to raise claims
underBrady, 373 U.Sat 83; Giglio v. United States405 U.S. 150 (1972), aridpue v. lllinois
360 U.S. 264 (1959), for the State’s alleged failure to provide thgrosecution agreement to
the defenseand for using the allegedly false testimonies of Bernil and Harris thadttienot
have such agreements with the Sta{&CF No. 1 atl9-20.) He requests discovery of law
enforcement files relating to those individuals. (ECF No. 34 at 19.)

A prosecutor commits misconduct in violation of the Due Process Clause if he or she
knowingly presents false testimony fails to correct testimony he or skeowsto be false.

Napue 360 U.S. at 269Giglio, 405 U.S. all53 A Bradyviolation occurs when the prosecution
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fails to disclose “evidence . . . favorable to the acdijsed. either willfully or inadvertently[,]
and prejudice . . ensuel[s].” Stricklerv. Greene527 U.S. 263, 28282 (1999) (citingBrady,
cite.)

As previously discussedhe court in the first trial directed tHeB.I. to “find out if there
[was] sufficient evidence to take [Bernil] to trial” regarding her checkjifg schemewith
Barbara Blade, and “to find out why it was not relayed to the defense counsel whaskbedy
about it.” (ECF No. 2-6 at 14.) The trial court subsequently reviewed dbmpletedT.B.l.
reportin camerawithout disclosing its contents to the defense, and determined tHatady
violation had occurredMiller I, 1998 WL 902592, at *4. In hdirect appeal followinghefirst
trial, Miller raised a claim undeBrady that the prosecution had failed to disclose -non
prosecution agreements with Bernil and Haraisd further argued that the trial court erred in
withholding the TB.l. report from the defense.Miller I, 1998 WL 902592, at *1. The
Tennessee Court of Criminal Appealgreed that th&ial court committed reversible errdyut
concluded thait was “unable to addreskse Brady concern” becausthe defense had not had an
opportunity to fully argue all elements of the claim due to the withholding of portions of the
T.B.l. report. Id. at *5 & n.7. In light of the fact thait was remanding the case on other
grounds,the appellate court fand that “the defendant w[ould] receive appropriate rdliethe
prosecution providing the T.B.l. report during fri@l discovery in the proceedings which will
take place on remandld. at *6.

Miller's claims are not substantial.He has not alleged that counsel did not receive the
T.B.l. report in pretrial discoveryafter remandor that information in the report would have
supported a motion pursuant Brady, Giglio, or Napue Moreover,as Responderibserves

(ECF No. 23 at 20),Petitioner’s allegation that Berniland Harris had noeproseation
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agreements with the Staie speculative.Miller's responseto that observatioonly highlights
the hypothetical nature of hillegation In his Reply, b insiststhat theallegation is not
speculative becausgb]y sheer force of reasomased on nothing other than [Bernil and
Harris’s] collective criminal histories[,] which would have subjected thdpmno less than 7
decades a piece for their respective, 1995 and 186t cpreesit[]s beyond questiorthat
there was aefactoor even explicit nofprosecution agreement with fhig in exchange for their
testimony against Petitioner Miller.” (ECF No. 34 at 18 (emphasis in original).)

Petitioner further believesthat Harris’s guilty plea transcripts antthe internal 28th
Judicial D.A. Office memos and case files dealing specifically with . miB&nd . . . Harris
will provide the proothathe needs.(Id.) However,he has offered nothing but “[gheralized
statements about the possible or speculative existence of evidence,” whies$] ‘fuw[ constitute
‘good cause”for discovery. Long v. Morrow No. 3:1601010, 2014 WL 3865382, at *3 (M.D.
Tenn. Apr. 16, 2014pff'd sub nomLong v. Qualls627F. App'x 492 (6th Cir. 2015) (quoting
Munoz v. Keane[77 F.Supp. 282, 287 (S.D.N.Y199]). Accordingly, kecausehis allegation
that Bernil and Harris had ngarosecution agreements is mere speculatiod, because he has
submitted nothing specific sugsting that the documents he seeks will yield evidence of non
prosecution agreements, discovevguld amount to a fishing expedition. Discovery and an
evidentiary hearing on Claims 10, 12, and 14 are therefore not warranted.

Becausethe claims are based on speculation, they are not substantial. Petitioner's
argument that postonviction counselwas ineffective in failing to raise the claims is also
unsupported, as counsel cannot be faulted for faibngiise claims that depend oongecture.

Claims 10, 12, and 14 aldSMISSED.

54



C. District Attorney Recusal: Claim 16

Petitioner asserts that trial counsel rendered ineffective assistanceryyttaihrgue that
the trial court erred in denying her motion to disqualify thstrict attorney’s office rom
prosecuting Miller's case(ECF No. 1 at 16.)He argues, specifically, that counsel performed
deficiently by failing to cite tcState v. Phillips672 S.W.2d 427 (Tenn. Crim. App. 1984), in
support her argument thMiller's due process rights were violated by the distattorney’s
employment of lawyer Willliam Bowen, who had worked on Millecase during thérst trial
and appeal. (ECF No. 1-2 a} 8.

In the pretrial phase of theecond trial, counsel filed motion to disqualify the district
attorney’s office on the ground thBowenhad worked on Miller’sifst trial and appeal. HCF
No. 24412 at55-58.) The motion did not cite tdhillips. The trial court however,quoted
extensively from that case its severpage order denying the motiond.(at63-64.) Unlike in
Phillips, where the attornem question‘worked on theldefendant’s cageor the prosecution,”
672 S.W.2d at 428, Bowen was not assigned as a prosecutorlErd\liecond trial ash, as the
trial court found, “did not confer or advise his prosecution colleagfieany aspect of the
Defendant’s case.”HCF No. 24-12 at 66.)

Because the trial court consideretillips and found its facts to be distinguishable from
the factsin Miller's case counsel cannot be said to have perforrdeticiently by failing to
make the futile argumentFor the same reason, Petitioner was not prejudiced by counsel's
omission. Claim 16 isDISMISSED.

D. Jury Instructions on Lesser Included OffensesClaims 18, 20, and 22

Petitioner asserts that trial counsel rendered ineffective assistanceiry tiaifrgue in

favor of jury instructions onthe lesseincludedeffenses of criminal responsibility and
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faciliation. (ECF No. 1 at 2P2.) He acknowledges that the trial judgmsideregdbutdeclined

to issuea jury instruction on criminal responsibilitf{SeeECF No.1-2 at 40 (referencing ECF
No. 2416 at 84(finding that Harris’s testimonydidn’t leave any doubt in anybody’s mind that

.. itwas . . the defendaritwho shot the victim)). Petitioner argues that instructions on criminal
responsibility and facilitation were warranted, however, because Harris diéstibt &s to who
actually pulled thdrigger. (ECF No. 2 at 40) He requests “[flactual developmerdf why a

trial court judge would have been required to givenatruction on facilitation.ECF No. 34 at
27.) As theassertions of attorney ineffective assistasu@belied by the state court record, there
is no good cause for discoveryanr evidentiay hearing. The clains arealso not substantial.

Under Tennessee lawa ‘person may be criminally responsible for an offense committed
by another person where he or she ‘[a]ctivith the intent to promote or assist the commission
of the offense, or to benefit in the proceeds or results of the offense, the person dubciis,
aids, or attempts to aid another person to commit the offen&tdte v. JordanNo. W1999
01693-CCA-R3CD, 2000 WL 1840076, at *6 (Tenn. Crim. App. Dec. 6, 2qQ0pting Tenn.
Code Ann. 839-11-402(2)).“A person‘is criminally responsibléor thefacilitation of a felony
if, knowing that another intends to commit a specific felony, but without the intent redaoire
criminal responsibility under § 391-402(2), the person knowingly furnishes substantial
assistance in the commission of the felGhyState v. HowardNo. M199902473CCA-R3-CD,
2000 WL 1731287, at *4 (Tenn. Crim. App. Nov. 22, 2000) (quoting Tenn.Code A38:+18-
403(a) (1997)).

As Respondent points out, the evidence did not support criminal responsibility or
facilitation instructions. Although, as Petitioner argues, Harris did not see the gun in Miller's

hand, he testified that the shot clearly came from the driver’s side window andilteatés in
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the driver’'s seat. (ECF No. 244 at 4243.) Miller then left his vehicle, pushed the victim over,
and drove away.|q.) The passengehenmoved over to the driver’s side of the car that Miller
had been driving, and followed him(ld.) There was no evidence, or reasonable inferences
arising from the evidence, that anyone other Miller shot the victim. In additie, tlae no
evidence that Petitionétnowingly furnished substantial assistance in the commission of the
murder without the intent required for criminal responsibility.

But even if there were ewtice to support criminal responsibilityr facilitation
instructiors, requesting the instructions would have been inconsistent with defense
counsel'strategyto create a reasonable doubt that defendant was the murdeseatiscussed,
counsel testified that helecision to pursue an alibi defense was strategged on her review of
the evidence and the transcript from the first trial, as well as the factthiz “Dwight had
always insisted thighe was not there.” (ECF No.-3% at 32) This “[C]ourt must indulge a
strong presumption that counsel's condalis within the wide range of reaisable professional
assistance,Strickland 466 U.S. at 689, and there is no suggedtianMiller's attorneyacted
outside the scope of reasonable trial strategies by not requestingineisdedoffense
instructiors. See generallyHarrop v. Sheetgl30 F. App’x 500, 50®7 (6th Cir. 2011) (the
failure to request instructions on lesser included offenses is ordinarilyer wfdttial strategy).

What is more, to demonstrate that he was prejudiced by counsel’s failsezkathe
instructiors, Petitioner “would have to show not only that such instructiorjs] would have
been given if requested, butsabstantialikelihood that the jury would dve acquitted the
defendant of more serious charges had the jury been allowed to erotisdlesseincluded
offensgs].” Robinson v. Warden, Mansfield Corr. Ingtlo. 2:10CV-0503, 2012 WL 668776,

at *10 (S.D. Ohio Feb. 29, 2012gport and recommendation adopiétb. 2:16CV-503, 2012
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WL 1195093 (S.D. Ohio Apr. 10, 201®iting Harrop, 430 F. App’x at 500). Given tHact

that the trial judge refused to give a criminal responsibility instructiontid®etr would be hard
pressed to show th#te judge would have given such an instruction, or one on facilitation, had
counsel argued for them. In addition, in light of the evidence presented to tHdi|lewy cannot
make the showing that the jury would have acquitted hithefirst degree murder charge had
the instructios been given.

For these reasons, there is no justification for discowean evidentiary hearing on the
claims relating to lessencluded-offenses, and the claims are not substantial. Claims 18, 20, and
22 areDISMISSED.

E. Second Degree Murder: Claim 24

Miller assertsthat trial counsel was ineffective for failing to argue ttie¢ evidence
supported a verdict of second degree, rather than first degree, murder. (ECEtRR.)1The
Tennessee Court of Criminal Appeals concluded that the evidence was sufficieonvict
Miller of first-degree premeditated murde®ee Millerll, 2004 WL 115374, at *4. Because the
argument Miller believes counsel should have advanced would not have been meritorious, he has
not been prejudiced byerconduct. The claim is, thus, not substantial.

F. Prior Bad Acts: Claim 28

Petitioner asserts that counsel “was ineffective for failing to put oguade supporting
evidence and properly argue that [the] admission of prior bad acts, was donetinidiagion
of Tenn. R. Evid. Rule 404(b) and therefore violated [his] due process rights.” (ECF No. 1 at
23.) He argues that counsel should have objected to those portions of Kathy Blackwe

testimony where she stated that she met Miller for the purpose of buyinge;dta@nhe stole
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money from her, and that he gave her crambame!? (ECF No. 12 at6263.) He insists that
he is entitled to discovery and an evidentiary hearing. (ECF No. 34 at.295@cifically, he
believes he “would need the ability to subpoena and compel the testimony of [c]oungel
show her lak of adequate preparation and diligenced. &t 32.)

In general,’[e]vidence of a person's character or trait of character is not admissible for
the purpose of proving action in conformity therewith on a particular occasion.” Tenn.dR. Evi
404(b). As Respondent points out, Blackwell's statements were not admitted to provesMille
character but rather, for impeachment purposeshe State was granted permission to treat
Blackwell as a hostile witness after she claimed not to remember the statemehadsh
previouslygiven to law enforcement.(ECF No. 2-15 at 44.) The prosecutorcrossexamined
her about portions of that statement, includingt $1e¢ had purchased cocaine from Miller and
that he stole money from her.Id(at 46, 49.) Under these circumstancaxyunsel wasot
ineffective for failng to raise an objection under Tenn. R. Evid. 406@8e State v. Clayton,
No. W201800386CCA-R3-CD, 2019 WL 3453288, at *13 (Tenn. Crim. App. July 31, 2019)
(“[A] prior statement about events that a withess claims at trial to be unable to remember is
“inconsistent” with the witness'[s] trial testimofy(quoting State v. Dag, 466 S.W.3d 49, 64
(Tenn. 2015)) State v. WilsonNo. W201401054CCA-R3-CD, 2015 WL 8555599, at *24
(Tenn. Crim. App. Dec. 11, 201)erm. appeal denie@enn. Mar. 23, 2016{‘[W] hen|[the
witness]asserted that heould notremembemaking the policestatement, it was appropriate for
the State tampeachhim with hisprior statement).

Accordingly, asthe state court record refutes Petitioneflegationthat his“prior bad

acts” were admitted in violation of the state evidentiary rule, discovery and a heampt

12 petitioner also alleges that Bernil and Harris testified to “prior bad acts” (ECEN
at 62), but he does not fleshit the argument as to thdse witnesses.
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warranted, and the claim of attorney ineffective assistamasot substantial. Claim 28 is
DISMISSED.

G. Plea Offer: Claim 30

Petitioner argues that counsel providedfegtive assistance by failing to communicate a
plea offer from the State.ECF No. 1 at 23.) He alleges that the prosecution offered a twenty
five-year sentence, to be served at thpgycent release eligibility, inxehange for his guilty
plea. (ECF M. 12 at71.)

Petitioner provides no factual support for the allegation that a plea offer was Made
does not, for example, allegehen specifically, the offer was maade to what lesser charge he
would have had to plead guiltjMere speculation about the existence of an offer does not entitle
Petitioner to discovergr an evidentiary hearingn this issue, and, without more, the claim of
attorney ineffective assistance is not substantial. Claim 30 is theBdfok& SSED.

H. Videographer and Crime Scene Reconstructionist: Claims 32 and 34

Petitioner asserts that counsel was ineffective for failifgraperly request funding” for
(Claim 32) or otherwise “properly obtaindnd admit as evidence (Claim 34) video of the
crime scengroduced by‘a videographer/crime scene reconstructionist in order to prove the
physical and scientific impossibility of state [s]tar withess Clement Harris’ tesyirno(ECF
No. 1 at 24(emphasis omitted) He alleges that “it would, as a matter of strict physical law,
have been impossible for Mr. Harris to have visually observed” the murder “from thgeanta
point he alleges he was sitting at.” (ECF No. 1-3 at 8.) The claims are not substantia

Prior to the first trial, he defense obtained a nighttime video throughestigator
Clifford Worden. (ECF No. 24-5 at 26.) Out of the jury’s presence, Wordenddstiiat hénad

takena video of the crime scene at nigivhile standing at the spot Harris ddie was when the
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murder occurred. Iqd. at 28.) He explained that the video showed that people standing in the
parking lot where the murder took place could not be identifigd.) Wordenadmitted on
crossexamination thahe was not a video “technician,” and that “every camera and every film
reduces the amount of light . . . that is seen by the human ejgk.’at 30.) The trial court
viewed the video, and determined that it would not be admitted into evidence because it did not
“approximate[] what Mr. Harris could have seenld. @t 34.) Worden was, however, allowed to
testify before the jury thate “was unable to identify individuals standing outside some parked
cars while standing at less of a distance than Harris hadeedi# was from the location of the
murder.” Miller I, 1998 WL 902592, at *8. “The investigator [also] sketched a diagram, which
was admitted into evidence,” and “[p]hotographs of the scene were admitekd.On direct
appeal, the Tennessee Court afn@inal Appeals affirmed the trial court’s exclusion of the
video. Id.

Petitionernow argues thatounsel at his second trial “was specifically put on notice that
the court’s primary concern dealt with the lack of reliability of P.l. Wordgn&eo recording]
methodology.” (ECF No.-B at 10.) He maintains that counsel should, therefore, have sought
funding for, and should have procured, an expert videographer to record the crime scene. (ECF
No. 1-:3 at 18.) As Respondent points out, however, tleedsd trial took place seven years
after the murder, and there is no evidence that the crime scene looked the gataktlas night
of the murder.” (ECF No. 23 at 27.) In addition, the photographs of the crime scene were again
admitted into evidence at the second trial. (ECF Mel@at 13539.) Accordingly, Petitioner
has not shown that there is “some merit” to his charge that counsel for the seabmdgri
deficient in failing to secure funding for, or otherwise obtad admit into evidence édeo of

the crime scene, or that he was prejudiced by her failure.
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Claims 32 and 34 ai@ISMISSED.

I. Expert Testimony: Claims 36 and 38

Petitioner asserts that trial counsel was ineffective “when she failed to yropgulest,
obtain and presergxculpatoryexpert witness testimony of a qualified blood splatter expert in
order to prove the physical and scientific impossibility of stajtar[svithess Clement Harris’
testimony (Claim 36). (ECF Nol at PagelD 2%emphasis in original).) He also insists that
counsel should have called “a pathologist in order to prove the physical andfiscienti
impossibility of . . . Harris’ testimony. . with regard to the . .[t]ime of [d]eath[,] condition of
the body[,] and . . . range of gun shot wounds” (Claim 3&l.) (

The claims are not substantial. The allegation that expert testimony would have
contradicted Harris’s testimony in the wasléeged is conclusory and speculative. In addition,
there is no factual support, but only speculation, that expert testimony wouldhéedychanged
the outcome of the trial. Claims 36 to 38 are therdd&MISSED.

J. Court’'s Witness: Claims 40 and 42

Petitioner asserts that trial counsel was ineffective by failing to argue that state la
prohibited the use oBlackwell’s testimony (ECF No. 1 a6, ECF No. 13 at 3238.) He
argues that the testimomsyould have beeaxcludedat the second tridlecause the judge in the
first trial had no authority under Tenn. R. Evid. 614&#&ll her as the court’s witne$$ (ECF
No. 1-3 at 3335.) Healso assés that the trial courimpermissibly used the Rule 6pdocedure
as a mean® “comment on the evidence,” in violation Mbntesi v. State417 S.W.2d 554, 561

(Tenn. 1967), and “overstepped the lawful and permissible bounds of witness admonishment as

13 Rule 614 provides that a “court may not call witnesses except in extraordinary
circumstances or except as provided for cappiointed experts in Rule 706, and all parties are
entitled to cros®xamine witnesses thus called.” TennERid. 614a).
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esablished inState v. Schafe®73 S.W.2d 269, 278 (Tenn. Crim. App. 1997#}."(ECF No.1-3
at35, 36-37) The claim is not substantial.

On appealafter the first trial, the Temmssee Court of Criminal Appeals, relying on
Montesj acknowledged that a “trial court[ has] discretion to call its own withesdrs,”
admonished that the “discretion must be exercised carefully and cautsoudiat it does not
amount to a comment on tegidence’ Miller 1, 1998 WL 902592, at *11 (citinlylontesj 417
S.wW2d at 561). Citingschaferthe court also statdfata “trial court may not declare its belief
the witness is being untruthful and threaten the witness with prosecution folygerguch a
degree that the witness changes his testimony to the detriment of the deferidaat *12
(citing Schafer973 S.W.2d at 278).As previously noted, thappellatecourt went on to hold
that the judge’s questioning of Blackwell and his incarceration of herrexsssible error
because it prejudiced both the defendant and the judicial prddess.*12-13.

At the second trialcounselargued that the prejudicitdint that hadprompted the retrial
had not been removed by the redaction of portions of Blackwell's testim&@k o.24-13at
51.) The trial court admitted the testimomypder counsel’'s objectionMiller 111, 2013 WL
324401, at *8. In the delayed direct appeal, appellate counsel arguedhihaestimony was
impermissibly admitted, and quoted those portions of the Tennessee Court of CrippealsA
earlierdecision which evaluated theal judge’s conduct in light oMontesiandSchafer (ECF
No. 2426 at 89.) The Tennessee Court of Criminal Appeaksverthelesfound that the

redacted version of the testimony was properly admitted under stat®lifler. Ill , at *12-13.

14 petitioner’'s arguments¢eECF No. 1-3 at 32-38) are somewhat confusing, and do not
completely align with the way Claims 40 and 42 are expressed in the Pes#teifOF No. 1 at
26.) The Court has liberally construed the submissions.
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Petitioner has noexplained whyan argument under Rule 6b&d agreater chance of
success than the argument teatinseldid make in seeking to excludbe testimonyat the
second trial.He also cannot show that he is prejudiced by counsel’s failure to Maniesiand
Schafer asthose cases were cited to the appellate court but the court determined that the
redacted testimony wamsoperly admitted. Millerthus, has failed to establish that his assertions
of deficient performance and prejudice have “some me@tdims 40 and 42re DISMISSED.

K. Preliminary Hearing Testimony: Claim 44

Petitioner asserts that trial counsel trial provided ineffective assistanadiby fo argue
for the exclusion of Nina Champion’s preliminary hearing testimony at @@ndetrial on the
groundthat the testimony was improperly admitted during the first triBlCH No.1 at PagelD
26.) Asalready discussedhe underlying issue of the testimony’s admissibility was raised on
direct appeal after the first trialSee Miller | 1998 WL 902592, at7-8. The Tennessee Court
of Criminal Appeals held that the testimowgs properly admittedsee id.at *8, and this Court
has found that the decision was not unreasonable. Counsel at the second trial wéectotane
for failing to raise a futile argument. Claim 4DEKMISSED.

L. Alternate Juror: Claim 46

Miller asserts that trial counsel was ineffective by failing to object that teeotisin
alternate juror violated his right to due process. (ECF No. 1 at 27.) He aHag#setjuromwas
not present for the entire second trigld.)

Petitioner has not provided any proof that the alternate juror was not presentfdhall
evidence. In fact, at the first pesbnviction hearing, he was asked about the allegation, but

could not substardte it. SeeECF No0.24-25 at58) The claim that trial counsel was ineffective
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for failing to challenge the use of the alternate juror is therefore notastibt Claim 46 is
DISMISSED.

M. Actual Innocence (Claim 53)

Petitioner asserts a fretanding claim of actual innocence (Claim 53 (ECF No. 1 at 28)),
as well as a gateway claim of actual innocence to excuse his numerous procedutal defau
(Claim 1 (ECF No. 1 at 1p) For the following reasons, the Court finds that Petitioner is not
entitled to relief under either theory.

A § 2254 habeas petitioneray esablish a gateway claim of actual innocence to excuse
a procedural defdiu Schlup v. Delp513 U.S. 298315 (1995). Such a claint‘requires[a]
petitioner to support his allegations of constitutional error with new rel@abteence—whether
it be exculpatory scientific evidence, trustworthy eyewitness accoontgyitical physical
evidence—that was not presented at trialld. at 324. The petiioner must show that, in light of
the new evidencejt‘is more likely than not that no reasonable juror would have convicted him.”
Id. at327.

As the Sixth Circuit recently noted, however, “the Supreme Court has yet t@ransw
whethet a federal habeas court may entertainfr@e'standinginnocence claim[].” Stojetz v.
Ishee 892 F.3d 175, 208 (6th Cir. 201@mphasis addedfinding no clear Supreme Court
pronouncement that fredanding actual innocence claims “are cognizable in habeas tprpus
(citing Housev. Bell 547 U.S.518, 5545 (2006). If such a claim were cognizable, “the
showing required for such a hypothetical claim would be greater than that required f
gatewayinnocence claim.” Id. (citing House 547 U.S. at 555). It therefore stands to reason
“that if [a petitioner]jcannot meet the standard for a gatewenpcence claim-viz., establishing

that'it is more likely than not that no reasonable juror would have found [him] guilty beyond a
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reasonable doubt[;}-he camot meet the[greater] burderi for a freestanding claim. Id.
(quotingSchlup 513 U.S. at 327(citation omitted).

According to Petitioner, the testimony of the witnesses he believes caiosdd have
called to testify at his second trialould shav that Harris’s testimony that he saw Petitioner
shoot the victim was a lie. (ECF No. 1 at 28; ECF N8.4dt 61.) Among those witnesses is
George White, whosallegedinterview by Investigator Worden is purportedly reflecteda
transcript. $eeECF No.2-22.) Miller contendsthat the evidence would establish that he is
actually innocent of the crime of first degree murd@CF No. 1-3 at 61.)

As Respondent points out, Miller does not explain why any of this evidence is newly
discovered. R#ioner does not suggest that any of the individuals were not available at the time
of the second trial, and he does not describe when and how he obtained the purported interview
transcript And even assuming that th@nscript isnewly discoveredit is not wholly reliable
becauset containshearsay evidenceSee Schlups13 U.S. at 3281{ assessing a gateway claim
of actual innocence, aourt must consider all evidence, regardless of its admissibility, but
nevertheless must give “due regard to anseliability of it”) (quotation marks omitted).

In addition Miller’'s purportedly “new’evidentiary materialsend,at best, to undermine
Harris’s eyewitnesstestimony, but they are not, even in combination, “substantial evidence
pointing to a differentsspect.” House 547 U.Sat 554 (petitioner established gateway claim of
actual innocence where he submittied testimony of two withesses who stated that the victim’s
husband confessed to the murder, and new forensic evidence that “called into qubstion”

prosecution’s “central forensic proof connecting [the petitioner] to tmeet)i Petitioner has,
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therefore, failed to showhat in light of the “new” evidencei is more likely than not that no
reasonable juror would have convicted himn.

Because Miller has failed to meet the lesser standard of a gateway claim of actual
innocence, his frestanding claim of actual innocence, even if cognizable in this federal habeas
proceeding, is necessarily without merit. Claim 53 is theréd&NIED .

N. Opening Statement and Closing ArgumentClaim 26

Petitionerasserts that “[clounsel . . . was ineffective for failing to give fact based and
logically consistent closing and opening arguments based on the thirty sighi@ints which
thoroughly proved and persuasively suppoifteid] innocence . . . and [the] third party guilt
which focused on Clement Harris, Tracey Taylor, and Slouch.” (ECF No. 1 at 23.) He
maintains, in other words, that counsel should have presented argument about his innocence and
third-party guiltbased on the evidence which he has insisted, in his other claims, counsel should
have submitted or developed.

The Court has found that all other claims of attorney ineffective assistagceofr
substantial, and that Petitioner has nottneven the lower, gateway standard for actual
innocence. Therefore, because counsel was not ineffective in failing to introdieestop the
purported evidence of actual innocence or thpdrty guilt, the claim that she rendered
ineffective assistance in her opening statement and closing argument isstabhsalb Claim 26
is DISMISSED.

For all of these reasons, the PetitioDENIED .

15 Petitioner's argument in Claims 18, 20, and—22., that counsel should have

advocated for a facilitation instructie—~underminedis claim that he is actually innocent of the
murder of Donald Rice.See Bousley v. United Stat&R3 U.S. 614, 623 (1998) (“[A]ctual
innocence’ means factual innocence, not mere legal insufficiency.”)
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APPEAL ISSUES

A 8§ 2254 petitioner may not proceed on appeal unless a district or circuit judgeassues
certificate of appealability (“COA”). 28 U.S.C. § 2253(c)(1); Fed. R. App. P. 22(b1GTOA
may issue only if the petitioner has made a substastt@hing of the denial of a constitutional
right. 28 U.S.C. 8 2253(c)(ZB). A “substantial showing” is made when the petitioner
demonstrates that “reasonable jurists could debate whether (or, for that agrter that) the
petition should have been resolved in a different manner or that the issues preseated we
‘adequate to deserve encouragement to proceed furthliller-El, 537 U.S. at 336 (quoting
Slack v. McDanigl 529 U.S. 473, 484 (2000)). “If the petition was denied on procedural
grounds, the petitioner must show, ‘at least, that jurists of reason would find itldelvett@ther
the petition states a valid claim of the denial of a constitutional right and that jurigasoi
would find it debatable whether the district court was correct in its procedural.ruli
Dufresne v. PalmeB76 F.3d 248, 2533 (6th Cir. 2017)per curiam)quotingSlack 529 U.S.
at 484).

In this case, reasonable juristeuld debate the Court’'s determination that the state
appellate court’s ruling that the admission of Blackwell’'s testimony at the sécahdid not
violate Miller's right of confrontation was not unreasonable. The Court ther&f@NTS a
limited COA on that issue. As to all other issues, reasonable jwaitd not debate the
correchess of the Court’s decision to deny the Petition.

The CourtCERTIFIES, pursuant to Fed. R. App. P. 24 (a), that an appeal in this matter
would be taken in good faith to the extent the appeal addresses the Tennessee Courtf Appeal
determination that Miller'sight to confront withesses was not violated by the admission of

Blackwell’s testimony. An appeal that does not address that issue is not certified as taken in
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good faith, and Petitioner should, in that instance follow the procedures of Rule 24(a)(5) to

obtainin forma pauperistatus.

IT 1S SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date: September 2@0109.
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