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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
SCOTTMACARTHUR,
Plaintiff,
VS. No. 1:16-1010-JDT-egb
MELISA BREITLING,

Defendant.

N N N N N N N N N

ORDER GRANTING LEAVE TO PROCEEDN FORMA PAUPERIS
DISMISSING COMPLAINT,
DENYING ALL PENDING MOTIONS AS MOOT,
CERTIFYING AN APPEAL WOULD NO BE TAKEN IN GOOD FAITH
AND NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On January 8, 2016, Plaintiff ScottagiArthur (“MacArthur”), who was, at the
time, an inmate at the Margh@ounty Jail (“Jail”) in Levisburg, Tennessee, filedpao
se complaint pursuant to 42 U.S.C. 98B, accompanied by motion for leave to
proceedn forma pauperisn the U.S. District Court for thMiddle District of Tennessee.
(ECF Nos. 1 & 2.) The complaint concerns MacArthurfgevious confinement at the
Hardeman County Correctiongacility (“HCCF”) in Whiteville, Tennessee. On January
14, 2016, U.S. District Juddé&evin H. Sharp issued andar granting leave to procead
forma pauperisassessing the civil filing fee pursuan the Prison Litigation Reform Act
(“PLRA"), 28 U.S.C. 88 1915(a(b), and transferring the case to this district where

venue is proper. (ECF No. 3.) On May2®16, MacArthur notifiedhe Clerk that he
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had been released from the Ja(ECF No. 16.) On May &016, this Court directed
MacArthur to submit a non-prisoner forma pauperis affidavit or the $3$400 filing fee.
(ECF No. 17.) MacArthur submitted the aivit on May 18, 2016(ECF No. 18.)

When a prisoner is released after tiied fee is assessguursuant to the PLRA
but before the fee is fully paid, the Sixth Circuit has held ‘tthet obligation to pay the
remainder of the fees is to be determisgetely on the question afhether the released
individual qualifies for pauper statisMcGore v. Wrigglesworthl14 F.3d 601, 613 (6th
Cir. 1997),partially overruled on other grunds by LaFountain v. Haryy16 F.3d 944,
951 (6th Cir. 2013). In this case, thaiRtiff has now submitted the appropriate non-
prisonerin forma pauperisaffidavit. The information sdbrth in the affidavit satisfies
Plaintiff's burden of demonstrating that hés unable to pay the civil filing fee.
Accordingly, the motiorfor leave to proceenh forma pauperiss GRANTED.

The Clerk shall record the Bdants as Dr. Melisa Breitlihgn her individual
and official capacities and Correctio@srporation of America (“CCA”).

[. The Complaint

MacArthur alleges that iApril 2013, he was arrestethd placed in the Jail where
he was seen by Dr. Kenneth Mathews, whoasa party to this complaint, and placed
on pain management prescriptioh600 mg of neurotin twicdaily. (Compl. at 5, ECF
No. 1.) In January 2014, MacArthur wasis® Bledsoe CountZorrectional Complex

(“BCCX”) to be classified fostate prison. While at the BXX he was pubn the same

! The Clerk is DIRECTED to correct the #ipey of Defendant Meksa Breitling’s name.
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pain management program and given roadclassification for restrictions. Id() In
January 2014 MacArthur was moved to the HCCF.

MacArthur contends that he was ségrDefendant Breitling odanuary 23, 2014,
where she examined MacArthur and mamd him from his pain medication. Id()
MacArthur alleges that Dr. Breitling refuséal review his outsied medical records from
Dr. Mathews and BCCX, choasgj only to review his pharaceutical records.ld.)

On February 13, 2014, MacArthur waswvad to the top bunk in unit GC cell 107,
which is a top tier cell requiring MacAwr to walk up fifteen steps. Id( at 6.)
MacArthur alleges that he has a health restm that states no stairs and bottom bunk.
(Id.) MacArthur immediately wrote an inmateguest to be moved to a lower level cell
bottom bunk, but he was left that cell until he wrote amquiry on February 17, 2014.
(Id.) MacArthur contends that he spoke with his counselor, Mrs. Tisdale, but she did
nothing to help him. Id.) MacArthur filed a grievancen February 17, 2014, but was
told that he grievance wamt written the right way. Id.) On March 3, 2014, he was
placed on a bottomdbr, bottom bunk. 1¢.)

MacArthur alleges that starting on Mhar8, 2014, he wrote medical slips every
day, but received no respongegquiring him to file awritten grievance on March 17,
2014 in an attmpt to see Defendant Breitlingld() MacArthur contends that his knees
were so bad that he had to resfuae wheelchair or a caneld On April 8, 2014,

MacArthur had to file a motion in federabwurt in middle Tennessee to be moved into

2 MacArthur states that he was moved t® HCCF in January 2013. This is apparently
an error as he earlier ajjed that he was initially incarceratedApril 2013 and later states that
his incarceration at the HCCF was in January 2014.
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another facility in order to get theqgmer medical care and medicationld. (at 6-7.)
MacArthur contends that on April 21, 2014,S. District Court Chief Judge William
Haynes, Jr. stated that the HCCF had el@riiim proper medical care, and MacArthur
was subsequently moved to the Lois DeBerry Special Needs Facility (“SPND”) in
Nashville, Tennessee.ld( at 7.) MacArthur was put on Tylenol #3 with codeine and
neurontin per Dr. Selcedold()

On June 1, 2014, MacArthur alleges that was transferred back to the HCCF
against Judge Haynes’s ordeidd.X Upon returnig to the HCCF, MacArthur says he
wrote of letter of inquiry and showed boDefendant Breitling and Former Warden
Donahue his court order to SPND, but they miothing to help him return to SPNDId.]
MacArthur further alleges that DefendanteBling, after looking at his medical chart
from SPND, again took him off of the poedbed medicine from Dr. Selcedold(at 7-8)

MacArthur alleges that on June 25, 2014, after a meeting with his mental health
doctor Stephanie Fraon, she noted thatnkeeded to be returned to SPNDId.X
MacArthur filed a motion to appear befodeidge Haynes to see why he had been
returned to the HCCF.Id.) A week before the hearingn July 31, 2014, the HCCF ran
a special transport to retuMacArthur to SPND. Id.)

MacArthur alleges that Defendants Blieg and CCA were negligent in their

medical care for him by not giving himdahproper medicine areatment and by not



abiding by his medical restrictionsld() MacArthur contends that he suffered months of
pain inflicted by Defendants’ actionsld(at 9.}
MacArthur seeks monetary relief forettpain inflicted byDefendants Breitling
and CCA. [d. at 10.)
lll. Analysis
The Court is required to screen prisocemplaints and to dmiss any complaint,
or any portion thereof, if the complaint—

(1) is frivolous, malicious, or fis to state a claim upon which
relief may be granted; or

(2) seeks monetary relief fromdefendant who is immune from
such relief.

28 U.S.C. § 1915A(b)see als®8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in this case states a claim on which relief may
be granted, the court applies the stanslandder Federal Rules of Civil Procedure
12(b)(6), as stated iAshcroft v. Igbal556 U.S. 662, 677-79 (2009), andBall Atlantic
Corp. v. Twombly550 U.S. 544, 555-57 (2007Hill v. Lappin, 630 F.3d 468, 470-71
(6th Cir. 2010). “Acepting all well-pleaded allegatioms the complaih as true, the
Court ‘consider[s] the factual allegations ihgt complaint to determme if they plausibly
suggest an entitlemeto relief.” Williams v. Curtin 631 F.3d 380, &3 (6th Cir. 2011)

(quotinglgbal, 556 U.S. at 681) (alterati in original). “[P]leadings that . . . are no more

% On February 17, 2016, MacArthur filed a 8taent of Undisputed facts which provides
additional detail regarding his mhieal diagnosis both prior to and after being transferred to the
HCCF, but which does not add any additional claims or expand the time period for the claims.
(ECF No. 6.)



than conclusions . . . are not entitled to tesuanption of truth. While legal conclusions
can provide the framwork of a complaint, theymust be supported by factual
allegations.” Igbal, 556 U.S. at 679see also Twombly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showingrather than a blanket assertion, of entitlement to relief.
Without some factual allegation in the comptaihis hard to see how a claimant could
satisfy the requirement of providing not onlyiffaotice’ of the nature of the claim, but
also ‘grounds’ on which the claim rests.”).

“A complaint can be frivolosl either factually or legall Any complaint that is

legally frivolous wouldipso factofail to state a claim upon which relief can be granted.
Hill, 630 F.3d at 470 (citinjeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factualisivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is a separate issue fraunether it fails to state a claim for
relief. Statutes allowing a complaith be dismissed as frivolous give
“judges not only the authiby to dismiss a claim based on an indisputably
meritless legal theory, baiso the unusual power to pierce the veil of the
complaint’s factual allegations amdismiss those claims whose factual
contentions are clearly baselesdléitzke 490 U.S. at 327, 109 S. Ct. 1827
(interpreting 28 U.S.C. 8§ 1915). Unlike dismissal for failure to state a
claim, where a judge must accefitfactual allegations as trukgbal, 129
S. Ct. at 1949-50, a judge does not hewvaccept “fantastic or delusional”
factual allegations as true in prisoneomplaints that are reviewed for
frivolousness.Neitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to lessstyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.Williams 631 F.3d at
383 (quotingMartin v. Overton 391 F.3d 710, 71&6th Cir. 2004)).Pro selitigants and

prisoners are not exempt from the requiremehtihe Federal Rules of Civil Procedure.



Wells v. Brown891 F.2d 591, 594 (6th Cir. 1988ge also Brown v. Matauszako. 09-
2259, 2011 WL 285251, at *Bth Cir. Jan. 31, 20} 1(affirming dismissal ofpro se
complaint for failure tacomply with “unique pleading geiirements” and stating “a court

M

cannot ‘create a claim which [a plaintiff] ©y@ot spelled out in his pleading™) (quoting
Clark v. Nat'l Travelers Life Ins. Cp518 F.2d 1167, 1169 (6t@ir. 1975)) (alteration in
original); Payne v. Sec'’y of Treas/3 F. App’x 836837 (6th Cir. 2003) (affirmingua
spontedismissal of complaint pursuant to Fed.@v. P. 8(a)(2) and stating, “[n]either
this court nor the district court is reged to create Payne’s claim for her€y; Pliler v.
Ford, 542 U.S. 225, 231 (2004) (“District judglave no obligation to act as counsel or
paralegal tgoro selitigants.”); Young Bok Song v. Gipsofi23 F. App’x506, 510 (6th
Cir. 2011) (“[W]e declir to affirmatively require court® ferret out the strongest cause
of action on behalf gbro selitigants. Not only would thaduty be overlyburdensome, it
would transform the courts from neutral iéebs of disputes into advocates for a
particular party. While courts are propedgarged with protecting the rights of all who
come before it, that responsibility does not encompassiagVitigants as to what legal
theories they should pursue.”).

MacArthur filed his typed complaininder 42 U.S.C. 8983. Section 1983
provides:

Every person who, under color afyastatute, ordinance, regulation,
custom, or usage, of any State onrifery or the Distict of Columbia,
subjects, or causes to be subjected,aimen of the United States or other
person within the jurisdton thereof to the deprivation of any rights,
privileges, or immunities secured lge Constitution and laws, shall be

liable to the party injured in an actionlatv, suit in equity, or other proper
proceeding for redress, except thaamy action brought against a judicial
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officer for an act or omission taken such officer's judicial capacity,

injunctive relief shall not be gramteunless a declaratory decree was

violated or declaratory relief was waalable. For the purposes of this
section, any Act of Congress applit@lexclusively to the District of

Columbia shall be considered to be a statute of the District of Columbia.

To state a claim under 42 U.S.C. § 1983, anpiff must allege two elements: (1) a
deprivation of rights secured by the “Cangion and laws” of te United States (2)
committed by a defendant actingdem color of state lawAdickes v. S.H. Kress & Co.
398 U.S. 144150 (1970).

Claims against Defendant Breitling inrhefficial capacity are properly brought
against her employer, CCA, which is amed defendant. However, the complaint does
not allege a viable claim against CCA. “A private corporatthat performs the
traditional state function of opsting a prison acts under color of state law for purposes
of § 1983.” Thomas v. Cob|é&5 F. App’x 748, 48 (6th Cir. 2003) (citingtreet v. Corr.
Corp. of Am. 102 F.3d 810, 8146th Cir. 1996));see also Parsons v. Carysé91 F.
App’x 597, 609 (6th Cir2012) (corporation that providesedical care to prisoners can
be sued under 8§ 1983). The Sixth Circhas applied the standards for assessing
municipal liability to claims against private rporations that operafgrisons or provide
medical care to prisonersThomas 55 F. App’x at 748-49Streef 102 F.3d at 817-18;
Johnson v. Corr. Corp. of Ap6 F. App’x 386, 388 (6tiCir. 2001). CCA “cannot be
held liable under a theory oéspondeat superior.Braswell v. Corr. Corp. of Am419
F. App’'x 622, 627 (6th Cir. 2011). Instead prevail on a 8 1983 claim against CCA,

MacArthur “must show thaa policy or well-settled cusin of the company was the

‘moving force’ behind the allegledeprivation” of his rightsld. The complaint does not
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adequately allege that MacArthur sufferady injury because o&n unconstitutional
policy or custom of CCA.

MacArthur’s claims against Defendant Breitling, which starts with his transfer to
the HCCF and ends at his transfer bacBRND on July 31, 2014, are time barred. The
statute of limitations for a 8 1983 action is tistate statute of limitations applicable to
personal injury actions under the law of thiate in which the § 1983 claim arises.”
Eidson v. Tenn. Dep’t of Children’s Sers10 F.3d 631, 634 (6th Cir. 2008ge also
Wilson v. Garcia471 U.S. 261, 275-76 (1985). Thmitations period for § 1983 actions
arising in Tennessee is the one-year littotes provision found in Tennessee Code
Annotated 8§ 28-3-104(a)(3)Roberson v. Tenness&®9 F.3d 792, 794th Cir. 2005);
Hughes v. Vanderbilt Uniy215 F.3d 543, 54{Gth Cir. 2000)Berndt v. Tennessgé96
F.2d 879, 883 (6th Cir. 1986). The events describeddanotiginal complaint and in
MacArthur's statement of undisputed fadiscurred well more thaone year before
MacArthur signed his complaint, January 20@t&refore, any claims arising from those
incidents are time barred.

For the foregoing reasons, MacArthur'sngaaint is subject to dismissal in its
entirety for failure to state a craion which relief may be granted.

IV. Standard for Leave to Amend

The Sixth Circuit has held that a distradiurt may allow a prisoner to amend his
complaint to avoid aua spontadismissal under the PLRALaFountain v. Harry 716
F.3d 944, 951 (6th Cir. 2013ee alsdBrown v. R.l, No. 12-1403, 2013 WL 646489, at

*1 (1st Cir. Feb. 22, 2013) (peuriam) (“Ordinarily, beforelismissal for failure to state
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a claim is ordered, some form of notice ancbpportunity tocure the defi@ncies in the
complaint must be afforded.”).eave to amend is not regel where a deficiency cannot
be cured.Brown, 2013 WL 646489, at *1Gonzalez-Gonzalez v. United Sta2s7 F.3d
31, 37 (1st Cir. 2001) (“This doe®t mean, of course, that evesya spontalismissal
entered without prior notecto the plaintiff automatically nsti be reversed. If it is crystal
clear that the plaintiff cannot prevail andatramending the complaint would be futile,
then asua spontelismissal may stand.”$zrayson v. Mayview State Hos@93 F.3d 103,
114 (3d Cir. 2002) (h forma pauperiglaintiffs who file complaints subject to dismissal
under Rule 12(b)(6) should receive leawo amend unless amendment would be
inequitable or futile”);Curley v. Perry 246 F.3d 1278, 1284 (10Cir. 2001) (“We agree
with the majority view thasua sponte dismissal of a ntle'ss complaint that cannot be
salvaged by amendment comigowith due process and doest infringe the right of
access to the courts.”). In this case, bec#lusaleficiencies itMacArthur's complaint
cannot be cured, leave &mnend is not warranted.
V. Conclusion

The Court DISMISSES Maa#hur's complaint for failoe to state a claim on
which relief can be granted, pursuant tol28&.C. 88 1915(e)(2)(B)(ii) and 1915A(b(1).
Leave to amend is DENIED because the deficies in MacArthur's complaint cannot be
cured. All other pending motions DENIED.

The Court must also consider whetheaififf should be allowed to appeal this
decisionin forma pauperisshould he seek to do so. Amprisoner desiring to proceed

on appealn forma pauperignust obtain pauper status undeederal Rule of Appellate
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Procedure 24(a).See Callihan v. Schneidet78 F.3d 800, 803-04 (6th Cir. 1999).
However, Rule 24(a)(3) provides thdta party was penitted to proceedn forma
pauperisin the district court, henay also proceed on app&alforma pauperisvithout
further authorization unless the district cdlaertifies that the appeal is not taken in good
faith or finds that the party is not otherwesetitled to proceed in forma pauperis.” If the
district court denies pauper statuse tharty may file a motion to proceeéd forma
pauperisin the Court of AppealsFed. R. App. P. 24(a)(4)-(5).

The good faith standard is an objective o@mppedge v. United State€369 U.S.
438, 445 (1962). The test farhether an appeal is tak@m good faith is whether the
litigant seeks appellate review of yamssue that is not frivolous.ld. It would be
inconsistent for a district court to determthat a complaint should be dismissed prior to
service on the defendants, but has sidfit merit to support an appealforma pauperis
See Williams v. Kullman722 F.2d 1048, 1050 n.1 (2d Cir. 1983). The same
considerations that lead the Court to dismiss this case for failure to state a claim also
compel the conclusion thah appeal would not liaken in good faith.

It is CERTIFIED, pursuant to Federal IRwf Appellate Procedure 24(a), that any
appeal in this matter by Plaiffi would not be taken in goofhith. Leave to proceed on
appealin forma pauperigs, therefore, DENIED. Accordingly, if Plaintiff files a notice
of appeal, he must also pay the full $505 &ppeefiling fee or file a motion for leave to
appealn forma pauperiand supporting affidavit in th®ixth Circuit Court of Appeals.

For analysis under 28 U.S.&81915(qg) of future filingsif any, by MacArthur, this

is the first dismissal of one diis cases as frivolous or foriliare to state a claim. This
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“strike” shall take effect when judgment is enteredoleman v. Tollefsqnl35 S. Ct.
1759, 1763-64 (2015).
The Clerk is directed to prepare a judgment.

IT IS SO ORDERED.
s/James D. Todd
AMESD. TODD
UNITEDSTATESDISTRICT JUDGE
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