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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

JAMES LAMBERT,
Petitioner,
V. No. 1:16ev-02783STA-egb

GRADY PERRY,

Respondent. )

ORDER GRANTING MOTION TO DISMISS,
DENYING CERTIFICATE OF APPEALABILITY,
AND
DENYING LEAVE TO APPEALIN FORMA PAUPERIS

Petitioner, James Lambehasfiled an amendegro se habeas corpus petition under 28
U.S.C. § 2254"Amended Petition”) (ECF No.22.) Before the Court is the motionlBespondent
Grady Perry, tadismiss theAmendedPetition (ECF No. 23 For the following reasons, the

motion iISGRANTED.

BACKGROUND

In February 2012, a McNairy County, Tennesgag,convicted Lambert of rape of a child,
aggravated sexual battery, amdgest. (ECF No. 14 at 1517.) The trial court sentenced him to
an effective sentence of tweriye years’ incarceration. Id. at 15.) On direct appeal, the
Tennessee Court of Criminal Appeals (“TCCA”) affirmed the convictidate v. Lambert, No.
W2012-01681€CA-R3-CD, 2013 WL 3131004, at *3 (Tenn. Crim. App. June 14, 2013
Lambert did not seek discretionary review befthie Tennessee Supreme Court.

On June 12, 2014, Petitioner submittedra se state postonviction petition to prison

authorities for mailing. (ECF No. 18at 3, 12.) The postonviction trial court appointed counsel
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to represenLambert ancheld an eulentiary hearing (ECF No. 149.) The court denied relief
and the TCCA affirmed. See Lambert v. State, No. W201500238CCA-R3-PC, 2015 WL
6122144, at *11 (Tenn. Crim. App. Oct. 15, 2015). Petitioner did not seek discretionary review in
the Tennessee Supreme Court.

Lambertsubmitted his federal habeas petition (“Petition”) to prison authorities for mailing
on September 28, 2016. (ECF No. 1 at 126 assertethe following ineffectiveassistanceof-
counsel claims:

1. Trial counsel “ignored direction of judge to subpoena witnesses material to the
defense’

2. Trial counsel “did not object to prosecutor trying case due to conflict of interest
pointed out by judge.”

3. Trial counsel “did not investigate beyond the scope of the discovery provided
by the State.”

4. Trial counsel “lied regarding availability and location of witnesses.”

5. Trial counsel “used poor judgment when determining if witnesses had
knowledge of events.”

6. Trial counsel “did not adriforensic interview from victim showing her story
was inconsistent.”

(ECF No. 1 at 5.)

In December 2016, the Court denied Petitioner's motion for appointment of counsel and
ordered Respondent to respond to the Petition. (ECF No. 7.) Respthedeattefiled the state
court recordand a motion to dismiss theefition as untimely. (ECF No. 14; ECF No. 15.)
Petitioneropposediismissabn the grounds that he is entitled to equitable tolling of the limitations
periodbecause he is functionally illiteraé@d was without his legal paper&ECF No.16 at 1-3.)

By order dated September 27, 2017, the Court foundhbaetition was filed more than

200 days beyond the expiration of the limitations peri@CF No. 18 at 3.) HowevdPgtitioner
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was grantedeave to file an amended petiti for the purpose of answering Question 18 on the
Court’s officialhabeas petitiorofm. Question 18 requires a petitioner to explain why the petition
should not be dismissed if it is filed beyond the expiration of the limitations period Cdume
speifically directed Lambert to “provide factual details about when and why dswithout
access to his legal materials, how his limited literacy caused him to file his Petiticamthtes
efforts to overcome these limitations and file on time.” (ECF No. 18 at 4.)

On December 22, 2017, Lambert filed his Amended Petition, in which he reasserts the
same six claims set forth in the Petition, and two new claims of attorney ineffestgverrial
counsel failed to “introduce evidence that showed that the alleged victingijsl fnad a history
of lying” and failed to seek the admission of “specific evidence” that ittenvilie[d]” about
abuse in the past. (ECF No. 22 at ®/jth thehelp of a prison legal aide, Petitioner sets forth in
Question 1&isexplanatiorfor his late filing,supported in part by documents attacaseéxhibits.

(Id. at 11-15;ECF N0.22-1.)

DISCUSSION

Respondent has moved to dismiss the Amended Petition on the ground that the original
Petition was filed late and that Petitioner has not alleged facts that would entitle lyjuitédle
tolling. (ECF No. 23; ECF No. 2B at 1.) Although allowed to filea response to the motion to
dismiss (ECF No. 18 at 5), Petitioner did not do so.

1. Legal Standards

A 8§ 2254 petition is subject to a one-year statute of limitations. 28 U.S.C. § 2244(d)(1).

The limitations period begins to run from four possible dates

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;



(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if
the applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially recognized
by the Supreme Court, if the right has been newly r@zed by the Supreme Court
and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence.

The oneyear limitations periotnay besubjectto statutorytolling pursuant to 28 U.S.C. §
2244(d)(2). Suchtolling is applied during the time “a properly filed application for State-post
conviction or other collateral review . . . is pending . . . .” 28 U.S.C. § 2244(d)(2).

The § 2254 limitations periaghay also beubject taraditionalequitable tolling.Holland
v. Florida, 560 U.S. 631, 645 (2010). A petitioner seekiaglitionalequitable tollingoears the
burden of demonstrating that he has been “pursuing his rights diligently” and that “some
extraordinary circumstance stood in his way and prevented timely filind).’at 649 (internal
guotation marks omitted)ln determining whether tse elements haveeén establishead court
must be mindful of the Sixth Circuit’'s “repeated[] caution[] that equitalliegshould be granted
‘sparingly.” McSwainv. Davis, 287 F. App'x 450, 456 (6th Cir. 2008) (quotiBmomon v. United
States, 467 F.3d 928, 933 (6th Cir. 2006)).

The limitationsperiod may also b&vercome”on a gatewayclaim of actual innocence.
McQuiggin v. Perkins, 569 U.S. 383388, 39293 (2013). A claim of actual innocenceaust be
supportedvith new evidence from which the court cocluhclude that‘ft is more likely than not
that no reasonable juror would have convittdte petitioner Id. at 399(quotingSchlup v. Delo,

513 U.S. 298, 327) (1995).

2. Lambert's Limitations Period



In this case, 8§ 2244(d)(1)(A) appliesetionerthushad one-year from the date on which
his convictions became fint file his federal Petition. Taking into account statutory tolling under
28 U.S.C. § 2244(d)(2), the last dagcould timely file a8 2254 petition waBebruary 6, 2016.
The date is arrived at as follows.

Petitionerappealed his convictierto the TCCA, but did not appeal to the Tennessee
Supreme Court. His judgmestdf conviction thus became finahen the time for appealing tioe
Tennessee Supreme Court expired, which was dagtg after the TCCAenied relief on June 14,
2013. See Gonzalez v. Thaler, 565 U.S. 134, 150 (2012) (a petitioner’s judgment becomes final
“when his time for seeking review with the Stathighest court expire[s])Tenn. R. App. P.
11(b) (“The application for permission to appeal shall be filed with the clerk &tpeeme Court
within 60 days after the entry of judgment of the Court of Criminal Appeals.”).Sixty days
afterJune 14, 2013, was Tuesday, August 13, 2013.

The limitations“clock” for Lambert’'s federal habeas claimemmencedhe next day,
August 14, 2013see Bronaugh v. Ohio, 235 F.3d 280, 288th Cir. 2000), and was stopped on
June 12, 2014yhen Petitioner filed his state paxinviction petition.See 28 U.S.C. § 2244((2).

By that point, three-hundred and two days of the limitations period had passed.

The limitations period remained statutorily tolled until the termination of the- post
conviction proceedings. As noted, Petitioner did not appeal the TCCA'’s dep@dtetonviction
relief. The postonviction proceedings thus ended when Petitioner’s righeés discretionary
review in the Tennessee Supreme Cexptired, which was sixtgays after the TCCAlenied
relief on October 15, 20155e Tenn. R. App. P. 11(b). Sixty days from that date WMasday,

December 14, 2015.



When the limitations “clock” resumedinningthe nextday, December 15, 2015, sixty
three @ys (365 minus 3) remained in the limitations periodixty-threedaysfrom December
15, 2015, waJuesdayfebruary B, 2016 As noted, Petitioner submitted his Petitionprison

authorities on September 28, 2016. His Petitsdhus untimely by 228ays.

3. Traditional Equitable Tolling

Lambert does not dispute that the Petition is untimely,abgiesthat he is entitled to
traditionalequitable tolling.He assertshat he was unable to file the Petition before the limitations
period expired becaus@iln 2012 his legal paperwork was taken by other inmmdthis post
conviction counsel refusetb give him copies of his fileand his family members were
unsuccessful in securing copies of the state court réamrdthe county clerk of court. (ECF No.
22 at 13-14 He alleges thdte still does not have all of his legal paperwbdri(ld. at 13.)

Petitioner also asserts that he is “functionally illiteratetitherefore needeassistance to
prepare his R#ion. (Id.) He claims, however, thatcess to afson libraryaidewas ‘difficult
to obtain” in “the protectiveustody unit’'where he is housed.Id() He explains that “the legal
aid[e] in the protective custody unit has to meet the needs of 256 inmates and he doasthet ha
time or resources to assist all inmates effective(id: at 12.) He further alleges that he meith
two legal aides but they did not followed-up with hinhd. (at 15.)

As a general matteg prisoner’s illiteracylimited access to legal aides or resources, and
lack of access to legal papers or the state court rer@rchot, standing alonextraordinary
circumstancesSee Hill v. Warden, Lebanon Corr. Inst., 662 F.3d 745, 751 (6th Cir. 2011) (“[A]
lack of acess to the trial transcrifg not the kind of ‘extraordinary circumstance’ that stands in a
petitioner’'s way and prevents a timelybleas filing.’); Cobas v. Burgess, 306 F.3d 441, 444 (6th

Cir. 2002)(holding a habeas petitioner has no constitutional right to an attorney or other legal



assistance and higtk of legal training, his poor education, or even his illiteracy does noagive
court reason to toll the statute of limitatiyn Grayson v. Grayson, 185 F. Supp. 2d 747, 751 (E.D.
Mich. 2002) (holding denial of access to legal materials was not an exceptiaumhstiance
warranting equitable tolling). Neverthelesspn rare occasionshen a petitioner’'s“partial[]
illiterajcy]” is coupled with other conditions, such as serious medical needs @ardtsen from
legal papers, the petitioner may be said to have faneextraordinary circumstancelones v.

United States, 689 F.3d 621, 627 (6th Cir. 2012).

Limited Literacy and Lack of Assistance

For purposes of the present analysis, the Gastimsthata petitioner’s lack of access
assistance to overcome his partial illiteracy constitutes an extraordinaumgnstance The Court
also assumethat Lambert is partially illiteraté. The Court finds, however, thlagéhas not shown
that he was denied access to assistance or that he exercised reasonable diligernng mefek
Seeeq., Levy v. Oshorne, No. 175050,--F. App’x--, 2018 WL 2329736, at *2 (6th Cir. May 23,
2018) (declining to decide wheth#re petitioner’s “inability to read and understand English,
coupled with the denial of access to translation or legal assistance,constitut¢d] an
extraordinary circumstance,” where the petitioner failed to establish Igerdie in seeking
assistance)

Petitioners allegatiors do not suggest that he wasniedaccess to persons who could help
him with reading and writing tasks, or even legal research. Although the legal théerotective

custody unit must serve 256 inmates, Petitioner has not alleged that he wasainadse with

1 Petitioner does not allege that he has no ability to read or write, but that‘igeciads
difficulty reading and understanding anything in written form.” (ECF No. 22 atAtlhjs post-
convictionhearing, heaestfied that he has a sixirade educatigns “somewhat illiteraté and
“can read but . . . just can’t write that wel(ECF No. 14-9 at 56.)



the aide or ask the aide questions. He only alleges generally that thdagdadt have the time

or resources to assist all the inmates effectively.” (ECF No. 22 aHE2a)scadmits that a “law
library aid[e]” was available “to assist him” with the “legal computer in the protective custody
unit.” (1d.)

Petitioner further admits that he was able to secure the help of an “inmate Iggjahaid
the protective custody unito] assist[] [him] in filing his intial habeas petition.”(Id. at 15) He
does not state that the assistance was unavailable at an earlier time, just that iffiauat ttl
obtain.” (Id. at 13.) Notably, he does not explavhy he was able to secure that assistance after
the limitations period expired, but not befdre.

Petitioner alsadoes not describe reasonabliégencein seeking assistance during the
limitations period and durintpeseven months after the limitations period expitade states that
he “spoke to his case manager and wrote to the legal library for help” whenahaidiegwho was
helping him with his application for permission to appeal to the Tennessee Supreme&ourt
transferred to another fdity. (ECF No. 22 at 145). He does not, howevatescribe similar
efforts regarding the preparation of his federal Petitlda.alsodoes nostatehow many times he
formally or informally asked for assistana#h his Petitionand what responses he received.

Lambert alsocomplainsthat “[iinmate legal aid[e]s from the main compound came to

consult with [him] on two occasions but never followed up with any of the heypstiid that they

2 To the extent Lambert complains that the prison legal aides have no “legal tralging,”
is in no worse position than most inmatésprisoneris not entitled to the assistance of an attorney
and his“lack of legaltraining. . . does not give a courason to toll the statute of limitations.”
Cobas, 306 F.3d at 444.

3 Petitioner does not suggest that he did not “understand the need for assisHittoer”
v. Hart, 657 F. App’x 513, 5216th Cir. 2016). Tohe contrary, he asserts generally that he
diligently sought help.



would provide.” (Id. at 15) But hedoes noidentify when those occasions occureed if they
related to the preparation of his federal PetitiSee Levy, 2018 WL 2329736, at *B'[N]one of
[petitioner’s] asserted acts of diligence pertained to federal habeas relieficnlpar) He also
does not describevhat he did to secure assistance when he realized that thewadesiot
following up with him.

With regard to assistanbg persons outside of the pristiambertalleges that he recruited
family membersto help him secure copies dfanscripts and other documentsle does nogt
however state thahe askedhose family member®r helpin determining how much time he had
to file his Petition ofor assistance in preparing itn short, Petitioner does naitegethat hewas
persistent in asking others for helgee e.g., Jones, 689 F.3d a627 (finding thatpartially illiterate
petitioner was diligent in seeking help with the preparation of his federal hadtgtaamnwhere he
“constantly question[edjthers. . . on how to challenge his convictionsAt best, Lambert’'s own
allegations suggest that he engaged in minimal efforts to pursue his federalrigiiteas

The Court therefore finds that Petitioner has not showndleapite reasonable igiénce,
his partial illiteracy and limid access to assistance causes\eenmonth delay in filing his

Petition.

Lack of Legal Paperwork
Petitioner alleges théfiln 2012 his legal paperwork was taken by other inmates” because
prisonersjike him, who have been convicted of child rape and incest “are targeted for extortion
as well as . . . harass[ment](ECF No. 22 at 13.He also alleges that his family members have
tried to secure copies of the trial transcapt other documentsom the state gurt clerk, but they

could not afford to pay theopying cost His efforts to obtain the state court record without



payment of fees wenensuccessful. Id. at 13-14.) He supports halegations wh documentary
evidence. (ECF No. 22-at 48, 12, 16-25.)

Lambert als@lleges that hevas unable to secure a copy of his file from hisqgostviction
counsel. In supporhe submits opies ofletters he and his postonviction counsel exchanged
following the TCCA'’s denial of postonviction relief. In a letter dated Octoli&®, 2015, he
requestedhat counsel send him “any and all Transcripts of Evidence, motions, briefs, court orders
or opinions, Discovery Packet, and any exculpatory evidence, etc., that you vegyrbduced
and/or may have in your possessi@t’ that he could prepare an application for permission to
appeal to the Tennessee Supreme Court. (ECF Nb.a227.) By letter dated Nvember 11,
2015, counsel promised that she womldil a copy of the voluminous file within ten days. (ECF
No. 2241 at14.) Pdioner claims that counsel never sent him the requested documents.

Lambert has failed to show that a lack of legal paperwork prevented him from fiime
his Petition. Evenassuming thanmates gile his legal papers in 2012, Petitioaeimits that, in
2015, higposteonviction counsel sent him some recor(lsSCF No. 22at 14.) As to the ones that
allegedly were not serhe does not identify what they were and why they wezeessaryo his
preparation of the Petition.

Petitioner likewisedoes not specify which of the state court recdids his family
members triedo obtain for him were indispensable, and wWigybelieveghey were so.In fact,
Petitionercontinues to complain that he “still does not have all of his legal paperwork,” although
he was able to prepare and fiies Petition as well as his Amended Petition, without those
unidentified papers.See e.g., Hall, 662 F.3d at 751 (holding petitioner’s inability to secure
transcript was not an extraordinary circumstance since he “ultimatedyhidepetition without

ever having received the transcript”).
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At bottom, Petitioner does “not explain satiséady how the lack of his legal materials
prevented him from timely filing his habeas corpus petitioBéwling v. Lee, No. 2:17cv-35-
RLJMCLC, 2018 WL 1598789, at *5 (E.D. Tenn. Mar. 30, 2018) (denying petitioner’s request
for equitable tolling).

For all of these reasons, the Court finds that Petitioner has not carried his burden to show
that, despite reasonable diligence, extraordinary circumstances caused fiientte Petition
seven months after the limitations period expir8ek e.g., Allen v. Yukins, 366 F3d 396, 404 (6th
Cir. 2004) (where petition was filed seven months late, holding that “the length]algthg does
not support the application efjuitabletolling; in fact, the length of [the] delay actually suggests
thatequitalte tolling is not appropriate in this case.%ee also Jones, 689 F.3d at 62Tholding
equitable tolling applied where partially illiterate inmate who experiencettraus transfers and
serious medical conditions “missed the -ge@ar deadline by less than three monthS3)pmon,

467 F.3dat 933-34 folding equitable tolling applievhere petitioner exercised reasonable
diligence by filing his petition one monthfter he was returned to his regular place of

incarceratioi

4. Actual Innocence
Petitioner argues that he can overcome the statute of limitations because ballg act
innocent of the crimes for which he was convicted. In suppew]legeghat certain state court
documents or evidence will demonstrate his innocence, but thasheeen unable to secoopies
of them.
As noted, goetitionerasserting a gateway claim of actual innocemeest show that, in
light of new evidence, “it is more likely than not that no reasonable juror would have cdhvicte

him. McQuiggin, 569 U.S. at 399internal quotation marks omitted). Petitioner, here, lods n
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identified any such evidence. In addititws allegation that he has netceived documenthat
would show his actual innocence does not help him, as he has not identified the documents,
described what he believes they will demonstrate, or elleged that theyrepresent “new”
evidence.

Accordingly, Pétioner has failed to establish a gateway claim of actual innocence.

For all of theseeasons, the Court finds that the Petition was not timely filed and no reasons
exist to excuse the late filing.

The AmendedPetition isthereforeDISMISSED.

APPEAL ISSUES

A § 2254 petitioner may not proceed on appeal unless a district or circuitigstgs a
certificate of appealability (“COA”). 28 U.S.C. § 2253(c)(1); Fed. R. App. P. 22(bIGTOA
may issue only if the petitioner has made a substantial showing of the denial ofitatommest
right. 28 U.S.C. 8 2253(c)(ZB). A “substantial showing” is made when the petitioner
demonstrates that “reasonable jurists could debate whether (or, for that agrter that) the
petition should have been resolved in a different manner or that the issues preseritatbyeate
to deserve encouragement to proceed furthéiiler-El v. Cockrell, 537 U.S. 322, 336 (quoting
Sackv. McDaniel, 529U.S. 473, 484 (2000)). “If the petition was denied on procedural grounds,
the petitioner must show, ‘at least, that jurists of reason would find it debatadtlearthe petition
states a valid claim of the denial of a constitutional right and thatguwigeason would find it
debatable whether the district court was correct in its procedural rulingufresne v. Palmer,

876 F.3d 248, 252-53 (6th Cir. 2017) (quotiigek, 529 U.S. at 484).
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In this case, reasonable jurists would not debate the correctness of the Coisits de
dismiss theAmendedPetition. Because any appeal by Petitioner does not deserve attention, the
CourtDENIES a certificate of appealability.

Pursuant to Federal Rule of Appellate Procedure 24(a), a party seeking paiuigeorsta
appeal must first file a motion in the district court, along with a supporting atfidéed. R. App.
P. 24(a). However, Rule 24(a) also provides that if the district court cettifitan appeal would
not be taken in good faith, the prisoner must file his motion to pracdiedma pauperis in the
appellate courtld.

In this case, for the same reasons it denies a COA, the CBRTIFIES, pursuant to
Rule 24(a), that any appeal in this matter would not be taken in good faith. Leave toimppea
forma pauperisis thereforedDENIED.

IT 1S SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATESDISTRICT JUDGE

Date:June 13, 2018.
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