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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
STATE OF TENNESSEE, et al. )
Plaintiffs,
V. No. 1:17-cv-01040-STA-egb

U.S. DEPARTMENT OF STATE, et al.,

~— N

Defendants, )
)
v. )
)
TENNESSEE IMMIGRANT AND )
REFUGEE RIGHTS COALITION, et al., )
)
Intervenor-Defendants. )

ORDER GRANTING DEFENDANTS " MOTION TO DISMISS AND
DENYING MOTION TO INTERVENE AS MOOT

Plaintiffs Tennessee General Assembly, snatvn right and on behalf of the State of
Tennessee, State Senator John Stevens, indilyidaad in his official capacity, and State
Representative Terri Lynn Weavendividually and in her offial capacity, have brought this
action contending that federal laws requiring thee&Sof Tennessee to provide Medicaid benefits
to refugees, under threat of lngiits federal Medicaid funding, emce the State into subsidizing
the federal Refugee Resettlement Program. Higiti@ave sued the United States Department of
State; Rex Tillerson, in his official capacity 8ecretary of State; the Bureau of Population,
Refugees, and Migration (“PRM”); Simon Henshawhis official capacity as Acting Assistant
Secretary of State for the PRM; United Staspartment of Health and Human Services
(“HHS’); Thomas E. Price, in his official capgicas Secretary of HHS; the Office of Refugee

Resettlement (“ORR”); and Ken Tota, in hisfi@al capacity as Atng Director of ORR
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(collectively the “Federal Government”). Plaffgiseek a declaration that the challenged laws
exceed Congress’s authority under the United S@tesstitution’s Spending Clause and violate
the Tenth Amendment to the Constitution. Tlaso seek injunctive relief prohibiting further
refugee resettlements in Tennessee until thdefsé Government absorbs all costs of those
resettlements.

Defendants have filed a motion to dismiss &mk of subject-matter jurisdiction or, in the
alternative, for failure to ate a claim upon which relief came granted. (ECF No. 24.)
Plaintiffs have filed a response the motion (ECF No. 38), Defenua have filed a reply to the
response (ECF No. 39), and Pléfsthave filed a sur-reply. (ECF No. 40.) For the reasons set
forth below, the motion to dismiss@&RANTED.

Tennessee Immigrant and Refugee Rights @Goalion behalf of itself and its members,
Bridge Refugee Services Inand Nashville International Cemtfor Empowerment, has filed a
motion to intervene on behalf of Defendant4dECF No. 25). Because the Court grants
Defendants’ motion to dismiss, the motion to interveri2E8lIED as moot.

Background

Congress created the Medicaid progranodlgh enactment of Title XIX of the Social
Security Act, Pub. No. L. 89-97, 7946t286, codified at 42 U.S.C. § 1386seq Seegenerally
Pharm. Research & Mfrs. of Am. v. Waldl88 U.S. 644, 6561 (2003) (discussing the
Medicaid program and its purpose)‘Medicaid is a cooperativiederal-state program through

which the Federal Government provides finah@ssistance to States so they may furnish

! Plaintiffs also filed a notice of supplental authority on November 22, 2017. (ECF No. 44.)

2 As background for their motion, Defendahés/e described the Medicaid program, the
administrative procedures associated with it,aaribus refugee programdeegant to this case.
Plaintiffs have not disputed that this descdptis an accurate representation of the programs and
procedures. Therefore, the Court has sunmadrihe information presented by Defendants.
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medical care to needy individuals.Wilder v. Va. Hosp. Ass ™96 U.S. 498, 502 (1990)
(citation omitted). See also In re Estate of Trig§68 S.W.3d 483, 499 (Tenn. 2012) (“The
program is jointly funded by the federal governmantl the states, and each state operates its
own program in accordance wiideral requirements.”).

Tennessee’s participation in the Medicaidgmnam began when the General Assembly
enacted the Medical Asstance Act of 1968Roberts v. Sander2002 WL 256740 at *5 (Tenn.

Ct. App. Feb. 22, 2002) (citing Act of Apr. 3, 1968, ch. 551, 1968 Teuin. &Acts 496 (codified
as amended at Tenn. Code Ann. §§ 71-5-129 (1995 & Supp. 2001)j).Participation in the
program is voluntary, but participating statesstmeomply with the requirements imposed by the
statute and with regulations pratgated by the Secretary of HHSVilder, 496 U.S. at 502See
also Roberts2002 WL 256740 at *5 (While each state i@gtes its own Medicaid program, each
state must conform to federal requirementsruter to receive federal matching funds.”)

One of those requirements is that each staist have an approved plan that provides
coverage for specified groups. 42 U.S.C. 8§ 189640)(A)(i), (b); 42 C.F.R. § 430.10. Thatis,
participating states must providiell Medicaid services under ehapproved state plan to groups
of individuals who meet eligibility criteria. SeeLewis v. Thompsor252 F.3d 567, 570 (2d
Cir. 2001) (“States enjoy some flexibility in detgning the breadth of Medicaid plan, but are
nonetheless cabined by a eétligibility rules.”)

Each state with an approved plan receives payments from the Federal Government
according to a formula set out by statute. 42 U.S.C. 8§ 1396d. If there is a determination that the

state’s plan or its administrat of the plan no longer compliesth Medicaid rguirements, the

® In Tennessee, the Medicaid program is knawTennCare and is jointly funded by Tennessee
and the Federal Government. (Compl. § 34.)
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Secretary will either withhold further paymentstihe state or may “limit payments to categories
under or parts of the State plan not akel¢tby the non-compliance. 42 U.S.C. § 1396c.

A finding of non-compliance results in the fmNing administrative process. First an
attempt is made by the HHS Centers for Medic&rMedicaid Services (*CMS”) to resolve the
matter informally. 42 C.F.R. 88 430.32, 430.35. Hd# efforts are unsuccessful, CMS initiates
a formal compliance action by letter to the statech sets forth the finding of non-compliance,
provides notice that some or all federal funding will be withheld absent compliance, and explains
that the state has an opportunity for an evidgnhaaring before any payments will be withheld.

42 C.F.R. 88 430.35(a) & (d), 430.70, 430-830.88. If an adverse ruling is made, the state
may seek review by the Administratold. 88 430.80(a)(11), 430.102(b). The Administrator’s
decision constitutes the final decision of the agency and is the earliest point at which federal
funds can be withheld.d. 88 430.102(c), 430.104(c). A state may seek review of the final
agency decision in the United Sta@surt of Appeals fothe circuit in whichthe state is located.

42 U.S.C. 8§ 1316(a)(3); 42 C.F.R. 8§ 430.38(a) - (A)similar administrative process allows a
state to seek appellate-courvieav of CMS’s disapproval of a proposed plan amendment. 42
U.S.C. § 1316(a).

The original Medicaid statute was “silent d¢ime availability of Medicaid to aliens.”
Lewis 252 F.3d at 571. However, in 1973 the Secyatsued a rule requing coverage of all
lawful permanent residents and other aliensrfipanently residing in the United States under
color of law.” 45 C.F.R. § 248.50 (1973). The purpose of the 1973 rule was to implement the
Supreme Court’s decision fBraham v. Richardsqr03 U.S. 365, 376, 380 (197%ge37 Fed.

Reg. 11977 (June 16, 1972), in which the Court hedtl state laws denyingelfare benefits to

resident aliens violated the Equal Protection Clause of the Fourteenth Amendment and



impermissibly encroached uponadtxsive federal power over éhadmission of aliens and the
conditions of their residence.

In 1996 Congress passed the Personakp®aesibility and Work Opportunity
Reconciliation Act, Pub. L. No. 104-193, 11@6t2105 (1996), known as the Welfare Reform
Act of 1996. In this Act, Congress announcethational policy with respect to welfare and
immigration.” Korab v. Fink 797 F.3d 572, 580 (9th Cir. 201@juoting 8 U.S.C. § 1601). The
Act “establish[ed] a uniform federal structure fooyiding welfare benefits tdistinct classes of
aliens.”Id. at 581. Reaffirming national policy thialiens within the Nation’s border [should]
not depend on public resources to meet their $ie8dU.S.C. § 1601(2)(A), the Act “impos|ed]
sweeping restrictions on alieretcess to federally sponsored goveent aid” suclas Medicaid.
Lewis 252 F.3d at 577/8; e also Bruns v. Mayhew50 F.3d 61, 63 (1&ir. 2014) (citation
omitted) (“For years, federal Medicaid extended medical assistance to eligible individuals
without regard to citizenship status or duratiorsidency. By act of Congress, however, the
alien eligibility requrements for publicly-funded bentdf, including Medicaid, changed
dramatically in 1996.").

The Act separated aliens in the United Statgstwo classes — glieed aliens who may
be eligible for certain federgllfunded benefits and all otherieals who generally are not. 8
U.S.C. 88 1611 - 1613, 1641. The definition of “igfied alien[s]” includes lawfully admitted
refugees. 8 U.S.C. § 1641(b)(3). Five yefobowing their entry into the United States,
gualified aliens may be considered eligible é@rtain designated fexdé programs, including
Medicaid; however, refugees earcovered under Medicaid \Wwidut regard to the five-year
residency rule.ld. 88 1612(b)(1), (2)(A)(i)(1)-(V), 1612(b)(RA)-(C), 1613(a), (b)(1). Medicaid
coverage must be provided thgéle refugees for seven yeddlowing their admission to the

United States, after which coverage of refugeesomes optional at the state’s discretith. 8
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1612(b)(1), (2)(A)(i). If the refugee resettlemengiagy determines thatrafugee is not eligible
for Medicaid under the state plan, the agenoks$ato the Refugee Medical Assistance (“RMA”)
program for benefits for theefugee. 45 C.F.R. § 400.94(d).

Pursuant to its authority to regulate therfaskion, naturalization, and residence of aliens
in the United States or the several statdgll v. Moreng 458 U.S. 1, 11 (1982) (citation
omitted), Congress enacted the Immigratiod &lationality Act (“INA”), 8 U.S.C. § 1101et
seq, to establish a “comprehensive and complet,eacovering all aspects of admission of aliens
to this country.” Elkins v. Morenp435 U.S. 647, 664 (1978). Coegs passed the Refugee Act
of 1980, Pub. L. No. 96-212, 94 Stat. 102 (1980), aeraiment to the INA, which sets forth “a
permanent and systematic procedure for thmisglon [of refugees] to this country” and
“provide[s] comprehensive and uniform prowaiss for [their] effective resettlement.1d. 8
101(b). The Act allows for thannual admission of refugees“such number as the President
determines . . . is justified by hamitarian concerns or is otherwise in the national interest.” 8
U.S.C. 8§ 1157(a)(2). One year following thadmission, refugees must apply for permanent-
resident status, and they may applyditizenship within five yearsld. 8§ 1159(a), 1427(a).

The Refugee Act also “provides for federappart of the refugee resettlement process,”
S. Rep. No. 96-256 at 2, authonigithe Federal Government to issgrants to and contract with
state and local governments and private non-pagfncies to manage the initial admission and
placement of refugees to the United States @odide subsequent resettlement assistance. 8
U.S.C. § 1522. Pursuant to this authoritye #RM maintains and owses the United States
Refugee Admissions Program, abpa-private partnership inveing federal agencies, domestic
non-profit organizations, and intetianal organizations to screemansport, and provide initial

resettlement services for refugedd. § 1522(b)(1), (7).



The PRM works with the non-profit organtmms with which it has entered into
cooperative agreements to determine where eefsigwill be resettled in the United States.
Although the PRM consults with state anddb governments “concerning the sponsorship
process and the intended distribution of refuga®®ng the States and localities before their
placement,” 8 U.S.C. § 1522(a)(2)(A), the RefadAct does not provide for the involvement of
state or local governments in determining whadividual refugees are resettled once admitted
to the United StatesSeeH. R. Rep. No. 132, 99th Cong.t&ess., 19 (1985) (observing that
the Act is “not intended to give Statesdalocalities any veto posv over refugee placement
decisions”).

Under the Refugee Resettlement Programiastered by the HHS Office of Refugee
Resettlement (“ORR”), the Federal Governmenkasagrants to and contracts with states and
local and private non-profit agencies to assistgefis after their initialesettlement in achieving
economic self-sufficiencySee45 C.F.R. 8§ 400.1(a), (b). States may receive grants for refugee
assistance programs. 8 U.S.C1522(e). ORR is authorized tam#urse a state for its costs of
assisting refugees during their first three years of residence in the United I8t8eb22(e)(1).
However, by the early 1990s, ORR no longer reirsbdrthe states for the full cost of providing
cash and medical assistance tagekes due to an insufficiency fifnds appropriated for that
purpose.See60 Fed. Reg. 33584, 33588 (June 28, 1995).

A state wishing to participate in the RefggResettlement Program must submit a plan,
approved by ORR, describing how it will coardie cash and medical assistance and other
services to promote refugee rilment and economic self-sufiéncy. 8 U.S.C. § 1522(a)(6);
45 C.F.R. 88 400.4(a), 400.5(b). A state mayhdriaw from the programwith proper notice to
ORR. 45 C.F.R § 400.301(a). However, the Re&ugct does not condition the resettlement of

refugees in a state on that state’s participaitiothe program. If a state chooses to withdraw
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from the program, under the 1984 “Wilson/Fishé&rmment” ORR may seleohe or more other
grantees, usually private non-pgtobrganizations, to administer federal funding for cash and
medical assistance and social services providesligible refuge populations in that state. 8
U.S.C. § 1522(e)(7); 45 C.F.R. 8§ 400.301(sg¢e also69 Fed. Reg. 17692 (Apr. 5, 2004)
(announcing availability of fundinfpr applicants “to continue éprovision of refugee program
services and assistance ... in a State when thie $tects to discontinue participation” in the
Refugee Resettlement Program). ORR currefnihygls thirteen Wilson/Fish programs operating
in twelve states, including Tennessee.

By letter dated October 29, 2007, Tennessee vathdrom participation in the Refugee
Resettlement Program effective June 30, 20@8ompl. § 32, ECF No. 1.) Subsequently,
Catholic Charities of Tennessee, through ifidiate the Tennessee Office of Refugees, was
designated to administer the Wilson/Fish pamgr of refugee services and assistance in
Tennesseeld. 1 38-39.)

Background to the Complaint

In 2016 the Tennessee General Assemblgpted Senate Joint Resolution 467 (“SJR
467") (Gilligan Decl. Exh. A, ECF No. 24-3yegarding the commencement of legal action
seeking relief ... from the federal governmemtiandated appropriation of state revenue ... with
respect to refugee resettlement in Tennessee.” SJR 467 Rediting that requiring Tennessee
to provide Medicaid benefits teligible refugees or “risk losg all Medicaid funding” subjects
the State to coercion in violati of the Tenth Amendment, the resolution calls on the Attorney
General of Tennessee to initiate or intervenditigation on the State’s behalf to seek relief

regarding “any actions taken by the federal government ... prohibited by the Tenth

* There is some dispute as to whether ftesolution actually took eftt. (Reply, p. 11, ECF
No. 39.) However, for the purpose of deciding thistion, the Court will assume that it did, in
fact, take effect.
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Amendment.”ld. at 1-3. Alternativelythe resolution authorizes the General Assembly “to
employ outside counsel to commence a civil actiagainst the Federal Government if the
Attorney General fails to do sdd. at 4.

On July 5, 2016, the Tennessee Attorney Gérsmat a letteto the General Assembly
(“AG Letter”) declining to bring suit against tikeederal Government as requested by SJR 467.
(Gilligan Decl. Exh. A, ECF No24-3.) The Attorney Generakglained that “extensive review
of the legal issues raised byRS467” had led his office “to cohade that the 10th Amendment
theories that underpin SJR 467 are unlikely to mlew viable basis for legal action,” inasmuch
as “[ijmmigration and refugee resettlement ardtena largely reserved fdederal jurisdiction.”
Id. at 1, 3. However, due to the General Assemiijesire to resolve [its] concerns through the
adjudicative process,” for purposes of this matter the Attorney General delegated his authority to
bring litigation on the State’s behalf to staff counsel for the General Assembly “to the extent
allowed by Tennessee lawld. at 4. This lawsuit then ensued.

Allegations of the Complaint

Plaintiffs allege that, by enacting and imlenting provisions othe Refugee Act and
the Welfare Reform Act, the Federal Governnigag unconstitutionally “coerc[ed] the state into
subsidizing,” and “commandeer|ed] state fundériance” the Refugee Resettlement Program in
Tennessee, thus “impermissibly intrud[ing] ommessee’s state sovagety.” (Compl. 1 3, 4,

7.) Specifically, Plaintiffscontend that, following Tennesseeigthdrawal from the Refugee
Resettlement Program in 200&q.(f 32), the Federal Government, rather than discontinuing
refugee resettlements in Tennesstypassed” the State and appged Catholic Charities of
Tennessee to continue the regsetiént program in Tennessedd. ([ 38-39.) Plaintiffs allege
that, under the mandate to providedvtmid benefits to otherwisdigible refugees located in the

State, 8 U.S.C. § 1612, Tennessee must speerddess of $30 million each year to fund the
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Refugee Resettlement Programdl, @ 29), despite its withdrawal from the prograid. {[f 36,
37, 41)

Plaintiffs further allege that “[i]f Tennessee refuses to expend state funds to provide these
refugee services through Medicaid, the statailgest to a loss of nearly $7 billion” in federal
Medicaid funds which amounts t@0% of its total state budget(ld. 1 35, 42, 54.) According
to Plaintiffs, by “threatening” Tennessee with tluss, the Federal Government has “coerced the
state to continue funding threfugee resettlement prograrahd “thereby commandeered state
funds to support a feda initiative.” (Id.  33.) Additionally, the Federal Government’s actions
allegedly “deprive ...Tenness of its sovereignty,”id. 11 46, 56), in excess of Congress’s
power under the Spending Clause and oiation of the Tenth AmendmentId( 11 3, 48, 50,
51,59.)

According to Plaintiffs, the “refugee resettient program also commandeers other state
funds and instrumentalities through health amifare programs and public schooling, including
the program known as ‘English Language Lesneas mandated by 20 U.S.C. § 1703ld. {

47.)

Plaintiffs seek declaratory relief and ajuimction prohibiting resélement of additional
refugees in Tennessee unless and until the Fe@erarnment pays for and absorbs the costs of
the resettlement program “without any invadlany contribution” from the State.ld(, Prayer for
Relief, 11 1-3.)

Motion to Dismiss for Lack of Subject Matter Jurisdiction

A complaint may be dismissed pursuant tdeR1l2(b)(1) of the Federal Rules of Civil
Procedure for lack of jurisdicth. Under Rule 12(b)(1), a motida dismiss “mayeither attack
the claim of jurisdiction on its face or it cattack the factual basiof jurisdiction.” Golden v.

Gorno Bros, Inc., 410 F.3d 879, 881 tf6 Cir. 2005). “Afacial attack is a challenge to the
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sufficiency of the pleading its¢glf and “the court must take ehmaterial allegations of the
petition as true and construed in the ligidst favorable to the nonmoving partyJnited States

v. Ritchie 15 F.3d 592, 598 (6th Cir. 1994) (citation omitted). fé&tual attack, on the other
hand, is . . . a challenge to the factaaistence of subjeanatter jurisdiction.” Id. With a
factual attack, “no presumptiveuthfulness applies to the factualegations, and the court is
free to weigh the evidence and satisfy itself athé&oexistence of its power to hear the cakk.”
(citation omitted). The platiff bears the bureh of proving thajurisdiction exists.Moir v.
Greater Cleveland Reg’l Transit Autl895 F.2d 266, 269 (6th Cir. 1990) (explaining that, when
“subject matter jurisdiction is challenged pursu@nRule 12(b)(1), the plaintiff has the burden
of proving jurisdiction in ordeto survive the motion”).

“Proper jurisdiction is a requineent in determining the validity of a claim, and as such,
Rule 12(b)(1) motions must be considered prior to any other challengeske v. H&R Block
Mortg. Corp, 2012 WL 715894 at *1 (E.D. Mic Mar. 6, 2012) (citinddell v. Hood 327 U.S.
678 (1946)).See also Moir895 F.2d at 269 (quotirBell v. Hoodfor the proposition that, when
a defendant moves to dismiss under both Rule){@(land (b)(6), the coushould consider the
12(b)(1) motion first because “the 12(b)(6) chadle becomes moot if ith court lacks subject
matter jurisdiction.”).

Because Defendants contend that this €tagks subject matter jurisdiction over the
complaint, the Court will first consider thegueest for relief under Rul&2(b)(1). Defendants
specifically contend that thisaDrt lacks subject-matter jurisdiction over Plaintiffs’ claims for
the following reasons: (1) Plaintiffs lack standitogbring their claim; (2) the claim is not ripe
for review; and (3) review of Plaintiffs’ claim ithis Court is precluded by the Medicaid Act.

The Court finds Defendants’ ntentions to be meritorious.

Standing
11



Defendants argue that neither the Genessdefnbly nor the indidual legislators have
alleged that the State’s duty to cover refugeeeuiedicaid inflicts concrete and particularized
injuries on them as required to establisAnging under Article 1ll. Also according to
Defendants, although the General Assembly as#eat it may sue on the State’s behalf under a
delegation of authority from the Attorney Geale Tennessee law does not permit the Attorney
General to delegate such authority to the General Assembly.

Article 11l of the United States Constitution endows federal courts with “[tlhe judicial
Power of the United States;” however, this powgtends only to “cases” and “controversies.”
“No principle is more fundamental to the judigr’s proper role in ousystem of government
than the constitutional limitation of federal-court jurisdiction to actual cases or controversies.”
Raines v. Byrd521 U.S. 811, 818 (1997) (citation omitted). The standing requirement limits
federal court jurisdiction to actual controversgesthat the judicial cess is not transformed
into “a vehicle for the vindication of the i interests of carerned bystanders.Valley Forge
Christian Coll. v. Ams. United f@eparation of Church & State, Inel54 U.S. 464, 473 (1982)
(quotingUnited States v. SCRAR12 U.S. 669, 687 (1973)).

Because Tenth Amendment challenges “ofteroive controversial policy questions that
courts are ill-equipped to handledathat put the courts at padiar risk of encroaching on the
proper domain of the political branches,” befgmceeding to the merits of a claim, it is
“incumbent upon a federal court emsure that a State assagtisuch a claim has alleged a
‘particularized, concrete, and otherwigidicially cognizable’ injury.” WestVirginia v. United
States Dep’t of Health & Human Serv$45 F. Supp. 3d 94, 110 (D.D.C. 201&,d sub nom.
West Virginia ex rel. Morrisey v. U.S. Dep’t of Health & Human SeB&/ F.3d 81 (D.C. Cir.

2016).
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As explained inSpokeo, Inc. v. Robind36 S. Ct. 1540 (2016), as revised (May 24,
2016),

Standing to sue is a doctrine rootedhe traditional undetanding of a case or

controversy. The doctrine developed in case law to ensure that federal courts

do not exceed their authority as it Heeen traditionally understood. The doctrine

limits the category of litigants empowered to maintain a lawsuit in federal court to

seek redress for a legal wrong. In thisywdtlhe law of Article 11l standing ...

serves to prevent the judicial processnirbeing used to usurp the powers of the

political branches,” and confines the fealecourts to a properly judicial role.

Our cases have established that theetiucible constitional minimum” of

standing consists of three elements. Thanpiff must have (1) suffered an injury

in fact, (2) that is fairltraceable to the challengednduct of the defendant, and

(3) that is likely to be redressed by adeable judicial decision. The plaintiff, as

the party invoking federal fisdiction, bears the burdeof establishing these

elements. [When], as here, case is at the pleading stage, the plaintiff must

“clearly ... allege facts demonstrating” each element.
Spokeo136 S. Ct. at 1547%ee alsdUnited States v. Hall877 F.3d 676, 681 (6th Cir. 2017)
(reiterating the requirements of Article Il stling). A plaintiff mustplead the elements of
standing with specificity. See Coyne v. Am. Tobacco ,CI83 F.3d 488, 494 (6th Cir. 1999)
(stating that a “plaintiff bears the burden démonstrating standing and must plead its
components with specificity”). HJach element must be supportedhe same way as any other
matter on which the plaintiff bears the burdenpodof, i.e., with the manner and degree of
evidence required at the successtages of the litigation.’Lujan v. Defenders of Wildlif&04
U.S. 555, 561 (1992).

Injury in fact is the “[f]lirst @ad foremost” of the three elemen&eel Co. v. Citizens for
Better Environment523 U.S. 83, 103 (1998). To establish ipjin fact, a plaintiff must show
that he suffered “an invasion of a legally protedtddrest” that is “concrete and particularized”
and “actual or imminent, not ogectural or hypothetical.’Lujan, 504 U.S. at 560. For an injury

to be “particularized,” it “must affect th@aintiff in a personal and individual way.Id. at 560

n.1. For an injury to be “condrs” it “must actually exist.”"Spokeo136 S. Ct. at 1548. For an
13



injury to be “actual or imminent,” the “thresned injury must be certainly impending to
constitute injury in fact” - “[a]llegations gbossible future injury” are not sufficienClapper v.
Amnesty Intl USA568 U.S. 398, 4090 (2013) (citations omitted). The injury-in-fact
requirement helps to ensureaththe plaintiff has a “personal stake in the outcome of the
controversy.” Susan B. Anthony List v. Driehauds34 S. Ct. 2334, 2341 (2014) (quotrth

v. Seldin 422 U.S. 490, 498 (1975)). Only one partyat@awsuit need have standing to satisfy
Article Il and survive a motion to dismissSee Horne v. Flore$57 U.S. 433, 44517 (2009)
(“[T]he critical question is whether at least onditmmner has alleged such a personal stake in the
outcome of the controversy as to warrastihvocation of federal-court jurisdiction.”)

Statel eqislators

State Senator John Stevens and State Rapedse Terri Lynn Weaver have brought
this action individually and in theofficial capacities as Tennesselected officials. According
to the complaint, “[tlhe actions of the federal government that give rise to this case impede and
interfere with Senator Stevens’s ability tollyjudischarge his duties as a member of the
Tennessee General Assembly and as a leaddhe Senate Standing Committee on Finance,
Ways and Means,” and “[t]he &ans of the federal governmetitat give rise to this case
impede and interfere with Representative Weaver's ability to fully discharge her duties as a
member of the Tennessee General Assemblyaaral leader and member of the committees on
which she serves.” (Compl. 1§ 8-9.) Defendantintain that Plaintiffs Stevens and Weaver

lack standing both individually and in theifficial capacities, and the Court agrees.

> “Although imminence is concededly a somewdlastic concept, it cannot be stretched beyond
its purpose, which is to ensure that thegabkinjury is not too speculative for Article 11l
purposes - that the injurg certainly impending.”Lujan, 504 U.S. at 565 n.2 (quotiMyhitmore
v. Arkansas495 U.S. 149, 158 (1990)).
14



As noted by Defendants, Plaintiffs’ response does not address Defendants’ argument that
the complaint contains no allegations of persamaly to the legislat@ that would support their
standing as individuals. InsteadaiPtiffs argue that the legislakhave met the requirements of
Article 1ll because the General Assembly has standing and has designated them to act on its
behalf. Accordingly, the Court finds that Rlaifs have abandoned el individual capacity
theory of standing,ee Montgomery v. Kraft Foods Glob., In2012 WL 6084167 at *6 (W.D.

Mich. Dec. 6, 2012)aff'd, 822 F.3d 304 (6th Cir. 2016) (“THeourt also notes that Plaintiff
failed to specifically respond to Defendants’ argmts regarding subsection (h) in either of
Plaintiff's briefs in opposition to the motiorte® dismiss, thereby effectively abandoning the
claim.”), and will address only their official capacity theory of standing.

The Supreme Court examined legislator standingrames v. Byrd In Raines six
members of Congress sued to invaliddte Line Item Veto Act, 2 U.S.C. 88 69392, on
separation-of-powers grounds, arguing that the authority confeyréte Act on the President to
cancel certain spending measures within appations bills rendered their votes on such
legislation less effdéive. 521 U.S. at 8116. In determining that the individual members of
Congress did not have standing to bring suit, the Court explained that the harm described by the
legislators was “a type of institutional injury (the diminution of legislative power), which
necessarily damages all Members of Cosgigind both Houses of Congress equallg.”at 821.

Having asserted an injury that was “wholly abstrand widely dispersedthe legislators “[did]
not have a sufficient ‘personal stake’ in the digpand [did] not allege[] a sufficiently concrete

injury” and, therefore, failed to meet the requirements of Articleldll.at 829-30. That is,

® In their sur-reply, Plaintiffs reference thectieations of Defendants Stevens (ECF No. 38-1)
and Weaver (ECF No. 38-2) as sopjng a finding that they haveastding to sue as individuals.
However, Plaintiffs have merely cited teclarations and have not explained how the
declarations support their argument.

15



“[nJone of the plaintiffs ... could tenablglaim a ‘personal stake’ in the suit.Arizona State
Legislature v. Arizonandep. Redistricting Comm'ri35 S. Ct. 2652, 2664 (2015) (discussing
Raines.

Less than two months after the decision Raines President William J. Clinton
“exercised his authority to nael one provision in the Balaed Budget Act of 1997, Pub.L.
105-33, 111 Stat. 251, 515, and two provisionthéenTaxpayer Relief Act of 1997, Pub.L. 105-
34, 111 Stat. 788, 895-896, 990—-99&linton v. City of New York24 U.S. 417, 421 (1998).
The constitutionality of the Line Item Veto Awas again challenged, btltis time the Court
held that the plaintiffs had standing to chafle of the Act. “Our disposition of the first
challenge [inRaine$ to the constitutionality of this Act demonstrates our recognition of the
importance of respecting the ctititional limits on our jurisgttion, even when Congress has
manifested an interest in obtaig our views as promptly gsossible. But these cases differ
from Raines,not only because the President’s exeroiskis cancellation authority has removed
any concern about the ripeness of the dispuié,more importantly because the parties have
alleged a ‘personal stake’ in having an actual injedressed rather than an ‘institutional injury’
that is ‘abstract and widely dispersedId. at 430 (citation omitted). The Court then found that
“the cancellation procedures settfoin the Act violated] the Presentment Clause, Art. |, § 7, cl.
2, of the Constitution.”ld. at 421.

Here, the alleged injury to Plaintiffs Stevearsd Weaver in theirfbicial capacities is the
type of non-personal harm théite Supreme Court rejected Raines Plaintiffs Stevens and
Weave assert that Defendants’ actions “impeabel interfere” with their “ability to fully
discharge [their] duties” as memis of the General Assembly and of their respective legislative
committees. (Compl. 1-8.) Such an injury is “wholly abstractRaines 521 U.S. at 82526,

829, as it is based on the idea that compedlependitures of state funds for the Refugee
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Resettlement Program will intere with their ability to apppriate state funds for other
purposes and, therefore, dilute their legisiatpower. In arguing thabefendants’ actions
interfere with the work of the House Traosgation Subcommittee (Compl. § 9), which has no
readily apparent nexus to the Refugee Resattié Program, Plaintiffs implicitly acknowledge
that “[t]he ‘institutional injury’ at issue . . scarcely zeroe[s] in oany individual Member,”
Arizona State Legislaturd35 S. Ct. 2652, 2664 (2015), and, instead, is shared by all members
of the General Assembly. Accordingly, because tael a particularizethjury in the dispute,
Plaintiffs Stevens and Weaver have no standintha&ir official capacities to file suit in this
matter.

Nor can Plaintiffs Stevens and Weaver fdait on behalf of the General Assembly
because, as discussed below, the General Assemltlyatdes standing to fileuit in this matter.
State law confers upon the Attorney General the aiytorinitiate suit on behalf of the State or
General Assembly. Senate Joint Resolution 467 does not give Plaintiffs the authority to file suit
because a resolution cannot amendatust or constitutional provisionSeeg e.g, Vertrees v.
State Bd. of Election®14 S.W. 737, 742 (Tenn. 1919T.ennessee General Assembly, How A
Bill Becomes A Law, http://wwveapitol.tn.gov/about/diiolaw.html (“Resolutions differ from
bills in that they do not become law but simply serve to express the views of the majority of one
or both houses of the Legislatujglast visited March 5, 2018) The resolution, however, can
be looked to as an expressiorttod opinion of the Legislature amg an expression of legislative

advice.” Vertrees 214 S.W. at 742.

” In Vertrees the Tennessee Supreme Court had unaiesideration the validity of Chapter 139,
Pub. Acts of 1919, which conferred upon womenritjet to vote for electors for President and
Vice President of the United States. The Wab sustained upon the ground that Tennessee’s
Constitution made no provision as to the manner of their election and hence the election of such
officers could be “made in such manner asltbgislature shall diot.” 214 S.W. at 739.
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Neither can Plaintiffs rely on the letterofn “Tennessee Attorney General Herbert H.
Slatery, lll, specifically deledmg his constitutional and stabry authority to the General
Assembly to commence litigation on behalftié State of Tennesseedaime General Assembly
for the purpose of pursuing tigation challenging the congttionality of the federal
government’s refugee resettlement program ahdrassues raised by $3167” (Compl. § 6) as
a basis for standing. In his letf the Attorney General declinétb initiate a cause of action
based upon untested, novel theories of coegmehding or commandeering of the budget
process” and determined that “the 10th Awh@ent theories that underpin SJR 467 are unlikely
to provide a viable basis féegal action.” (Slatery Lettgp. 3, ECF No. 38-7.) Although the
letter purported to delegate the Attorney General’s “authority to commence litigation on behalf
of the State of Tennessee to staff counsetiHerGeneral Assembly for the limited purpose of
pursuing litigation to address thesiges raised in SIJR 467,” it dsd only “to the extent allowed
by Tennessee law.” Id. at p. 4.) Accordingly, the Coufinds that Plaintiffs Stevens and
Weaver have no standing to sue in eitheir individual or their official capacities.

General Assembly On Behalf of ltself

Defendants rely orArizona State Legislature v. Aoma Independent Redistricting
Commissionin support of their argument that ther@eal Assembly does not have standing to
bring this lawsuit in its own right.Arizona State Legislatureoncerned a ballot initiative that
purported to amend the state constitution tosfiemcongressional redigiting authority from
the state legislature to a némdependent commission. The stédgislature brought suit against
the commission, seeking to overturn the amendnasnbeing in conflict with the Elections
Clause, United States Constitution Article I. 185Ct. at 2662. In considering the question of
standing, the Supreme Court held that theslagire had adequately alleged an institutional

injury because the ballot initiative “togetheith the Arizona Constitution’s ban on efforts to
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undermine the purposes of an initiative . would ‘completely nulliffy] any vote by the
Legislature, now or ‘in the fute,” purporting to adopt a redistting plan.” 135 S. Ct. at 2665
(citing Raines 521 U.S. at 8234).

Plaintiffs contend that, undekrizona State Legislaturethe General Assembly has
standing because a majority itd members voted to authorize the lawsuit. Howe&egzona
State Legislatureloes not provide that authorization alone is sufficient to confer standing on the
legislature. Instead, the Cowttecision was based on an alleged complete loss of legislative
power, as opposed to a meddution of that power. Id. at 2663-65. Here, the General
Assembly alleges a deprivation “of [its] ability spend state funds in the manner the people of
Tennessee may . . . deem most appropriatedmi@. § 7.) Because this claim of injury
acknowledges that the General Assembly still ret@smappropriations authy, it is more akin
to the “abstract dilution of institutional legislative power” describeRames 521 U.S. at 826,
rather than the total loss ofdistricting authority at issue iirizona State Legislature

Plaintiffs additionally argue that the injuryiasue in this case is the General Assembly’s
right to appropriate statfunds and that legislatures hastanding to protect their “quasi-
sovereign” interests when there is “coercivessure” from the Feddr&overnment involving
the potential loss of federal funding. Although Ptiffis are correct that the General Assembly
has standing to protect itself fromjuny to its legislative authority undeArizona State
Legislature a legislature must establish that it Baffered a concrete and particularized injury,
i.e., a complete loss of legislative power, in ord® meet the requirements of Article lll.
Plaintiff General Assembly on behalf of itself hast satisfied that standard in that it has not
alleged a complete loss of power to enact appatpns legislation. Istead, the allegation is
that the preferred legislation, once eeag¢imight conflict with federal law.

General Assembly on Behalf of the State of Tennessee
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The General Assembly also asserts standingritey this lawsuit on behalf of the State
under SJR 467 and the purported delegation dicaity from the Tennessee Attorney General in
his letter declining to file suit. Plaintiffsontend that, while the joint resolution was not
necessary for it to bring this suit in the $tatname, the enactment established a process for
proceeding to litigation. Plaintiffs reason thagchuse the General Assembly is not before this
Court invoking the name of thed®¢ to exercise exetive power but, insteads suing to remedy
infringement upon its legislative powers, thagy file suit on behalf of the State.

Defendants acknowledge that parties who kstekding in their own right may represent
the State if state law authoes them to “to speak for the State in federal cotto/lingsworth v.
Perry, 570 U.S. 693, 710 (2013) (citinarcher v. May 484 U.S. 72, 8482 (1987)), but argue
that is not the case here. Instead, they contend that the Constitution and laws of Tennessee
confer on the &orney General and not the Legislature the authority to tigate on behalf of
Tennessee.

Tenn. Code Ann. 8§ 8-6-110 provides that “[t]h®mmey general and perter shall attend
in person, or by assistant, and prosecute or defend . . . any and all suits . . . in which suit or suits
the state may be a party, or in which the statedranay have interests of a pecuniary nature.”
Additionally, the General Assembly has listed asl@sive duties of the Attorney General “[t]he
trial and direction of all civilitigated matters and administratiyproceedings in which the state
or any officer, department, eqgcy, board, commission or instnentality of the state may be
interested.” Id. 8§ 8-6-109(b)(1);see State v. Potte61 S.W.3d 348, 351 (Tenn. Crim. App.
2001) (stating that the duties lidtéen § 8-6-109 are “the soler exclusive authority” of the
Attorney General).

The Attorney General may delegate his authamly if expressly permitted to do so by

the State Constitution itselSeeTenn. Const. Art. 1l, 88-12 (providing that “[t]he powers of the
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government shall be divided into three distingpaléments: legislativesxecutive, and judicial,”

and “[n]o person or persons belonging to ongh&fse departments shall exercise any of the
powers properly belonging to either of the ofheexcept in the cases herein directed or
permitted”); see also State v. Armstrgn85 Tenn. 634, 6534 (1856) (explaing that the
Tennessee State Constituti“declares (article Z 1) that ‘the powersf government shall be
divided in the three distinct departments, the legislative, executive, and judicial.” And sec. 2, that
no one of these departments ‘shall exercise any of the powers properigibglto either of the
others, except in the cases herein directggeamitted.” Thus each department is limited within

its own appropriate sphere.”). Plaintiffiave pointed to no provision of the Tennessee
Constitution that permits the delegation of the Attorney General’s authority to represent the State
in litigation. Thus, the Attorney Generalnnot delegate his constitutional authority to
administer and enforce the law to a separate branch of governRiehardson v. Tenn. Bd. of
Dentistry, 913 S.W.2d 446, 453 (Tenn. 1995) (citatiamsitted) (“The Tennessee Constitution
forbids an encroachment by one departnugaain the powers or functions of another.”)

The Attorney General also cannot delegasedtatutory authority. Any such delegation
must be authorized by statut&tate ex rel. Comm’r of Transp. Med. Bird Black Bear White
Eagle 63 S.W.3d 734, 772 (Tenn. Ct. App. 200The Attorney General is the chief executive
officer of the Legal Department of state governimén this role, the Attorney General has both
extensive statutory power and the broad common-law powers of the office except where these
powers have been limited by statute.”) Tennessatites provide one exception to this rale
when the Attorney General decides “not to defend the constitutionality and validity of any law,”
the Speakers of the Tennessee Senate and ldb&spresentatives “acting jointly, may employ
legal counsel to defend the cahgionality of such law.” TennCode Ann. § 8-6-109(c). This

case does not present that situation. In theeptesase, the Attorney @eral has declined to
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bring suit against the Federal Government rathem theclining to defend the constitutionality of
a law enacted by the General AssemifBee generally Rich v. Tenn. Bd. of Med. Exan3%
S.W.3d 919, 927 (Tenn. 2011) (“[H]akle legislature intended to allow the additional exception
asserted . . . it would have includggkcific language to that effect.”).

Plaintiffs argue that the St&$ constitutional separation-obwers principles are flexible
enough to permit the General Assembly tigdite on the State’s behalf. HoweuVichardson v.
Tennessee Board of Dentistiy case relied on by Praiffs, affirms the exclusive authority of
each department in its respige sphere. 913 S.W.2d at 453- (holding that administrative
agencies created by the legislature may eotroach upon the proviacof the judicial
department by determining a statute’s constnaility (citing Tenn. Const. Art. 1l, 88 1, 2)).
The General Assembly, which is tasked “to madtter, and repeal the law,” may not attempt to

“administer[] and enforce[] the law” as welld. at 453.

Senate Joint Resolution 467 cannot amend the constitutional or statutory responsibilities

conferred upon the Attorney Genkran the AttorneyGeneral’s letter, # Attorney General
delegated his litigation authority only “to the extallowed by Tennessee law.” AG Letter at 4.
He cited no constitutional pvision allowing such delegatipand Tennessee Code Ann. § 8-6-
302, the sole statutory provision cited, is inapposite. That statute provides:
The attorney general andpater, exercising discreticend with the concurrence
of the head of the exettwve agency involved, mapermit, by express written
authorization, staff attorneys employég the various departments, agencies,
boards, commissions or instrumentalitiestod state to appear and represent the
state in a certain case or &@én classes of cases undeg tlirection and control of
the attorney general and reporter.
Tenn. Code Ann. § 8-6-302. Thiskite permits delegation ofetAttorney General’s authority

only to an executive agency and only under &torney General’'s dection. Thus, the

complaint fails to establish that any of tRkintiffs have standing to bring this case.
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Ripeness

Next, Defendants contend tHakaintiffs’ claims are not pe for review. The Medicaid
Act allows the Secretary eithéo withhold federal funding entike or in part when a state
Medicaid program fails to comply with federaiMa At the time of the filing of the complaint,
Tennessee had not amended its Medicaid planrty caverage to refugees, and, therefore, HHS
has not begun the administratijgocess to deny federal Medid funds to Tennessee.
Accordingly, Defendants argue that whethenf@ssee would suffer a lost federal funds so
great as to pass the point at which financiespure becomes impermissible coercion depends on
future events that may not occur. Plaintiffs have responded that the threat of enforcement of the
Medicaid laws makes their claim ripe.

The ripeness doctrine arises “both from Artidldimitations on judicial power and from
prudential reasons for refusing to exercise jurisdictioReno v. Catholic Soc. Sery509 U.S.
43, 57 n.18 (1993). “The ripeness doctrine not only depends on the finding of a case and
controversy and hence jurisdiction undeticle Ill, but it also requies that the court exercise its
discretion to determine if judicial resolutiorould be desirable under all of the circumstances.”
Brown v. Ferro Corp.763 F.2d 798, 801 (6th Cit985). The “basic rainale” of the ripeness
doctrine “is to prevent the casr through avoidance of prematuadjudication, from entangling
themselves in abstract disagreements . . . anda@lgmtect [entities] from judicial interference
until a[ ] . . . decision has been formalized and its effects felt in a concrete way by the
challenging parties.’Abbott Labs. v. GardneB87 U.S. 136, 148-49 (1963@progated on other
grounds byCalifano v. Sanders430 U.S. 99 (1977). “A claim is not ripe for adjudication if it
rests upon contingent future evetitat may not occur as antictpd, or indeed may not occur at
all.” Texas v. United State$23 U.S. 296, 300 (1998) (citations omitted®e salso Lake

Carriers’ Ass’n v. MacMullan406 U.S. 498, 506 (1972) (statititat the ripeness doctrine asks
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whether “there is a substanti@bntroversy, between parties hayiadverse legdhterests, of
sufficient immediacy and reality to warrahte issuance of a declaratory judgment”).

Ripeness is present when “an injury thas mot yet occurred is sufficiently likely to
happen to justify judicial intervention” or ‘ven the court would be in no better position to
adjudicate the issues in the future than it is noWéarson v. Holder624 F.3d 682, 684 (5th
Cir. 2010). A “future injury” will be deemed ripéeither “the injury iscertainly impending” or
“there is substantial risk that the harm will occu&lisan B. Anthony List34 S. Ct. at 234kee
also Caprock Plains Fed. Bank Ass’'n v. Farm Credit Adn@43 F.2d 840, 845 (5th Cir. 1988)
(concluding that “too many ifs” thaender an injury a “mere potealfity],” not just one or two
that may render such a result into a substantisgipoity or even a prability, will make a case
unripe).

In evaluating a claim to determine whether itige for judicial review, the court must
consider “the fitness of the isssifor judicial decigin” and “the hardshipf withholding court
consideration.” Nat'l Park Hospitality Ass’'n v. Dep't of Interip638 U.S. 803, 808 (2003¢ee
alsoNorton v. Ashcroft298 F.3d 547, 554 (6th Cir. 2002) (exiping that, to determine whether
a claim is ripe, a court must consider (1) thellhood that the injury alleged by the plaintiff will
ever occur; (2) whether the factual record i$iciently developed to allow for adjudication; and
(3) the hardship to the parties from refusingsideration). For pre-enforcement challenges, a
case is ordinarily ripe for review “only if ¢hprobability of the futte event occurring is
substantial and of sufficient imediacy and reality to warranhe issuance of a declaratory
judgment.” Nat'l Rifle Ass’n of America v. Magavit32 F.3d 272, 284 (6th Cir. 1997). The
ripeness doctrine acknowledges the problemrititein adjudicating alispute “anchored in

future events that may not occur as anticipated, or atlall.”
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Here, Tennessee has not submitted a Medicaid plan amendment changing the provision
of medical assistance to refugees. Nor hBla@ntiffs alleged that Tennessee is currently
withholding medical assistance from refuged&ecause the State has taken no action to deny
Medicaid benefits to refugees at the preserg titine Federal Government has not considered the
permissibility of any proposed ahges in the State’s provisionmkdical assistance to refugees
or rendered a final decision aral,fortiori, there has been no judiciedview of such a final
decision. 42 U.S.C. 88 1316(a), 1396¢.

Additionally, there is nothingndicating that a finding of non-compliance would lead to
the withholding of all othe State’s federal Migcaid funding. CMS hadiscretion to withhold
all or a limited portion of a StateMedicaid funds when the Staggilan or the administration of
the plan do not conform to federal requirement U.S.C. 8§ 1396¢c; 42 C.F.R. 8 430.35(d)(2).
The injury that Plaintiffs claim, i.e., loss afl federal Medicaid fundig, has not occurred and
may never occur. Thus, Plaintiffs’ claim “dews on contingent future events that may not
occur as anticipated, or indeed may not occur at lRtshak v. United State§32 F.3d 521,
526 (6th Cir. 2008) (citation omitted).

Plaintiffs assert that theface significant hardship givenetpossibility that Defendants
could withhold up to $7 billion in Medicaid fundsom Tennessee each year. However, that
concern is speculative. Plaintiffs have not d&hbd that they face significant hardship if this
Court finds that it does not hayrisdiction in light of the facthat the Statbas taken no action
to deny Medicaid benefits tofteyees and, therefore, no admsinative proceedings against the
State or withholding of funds for noncompliance have bediae Warshaks32 F.3d at 53132
(explaining that “[h]ardship is fficult to maintain” when plaintiffs can avail themselves of
“alternatives short of a pre-enforcemefacial attack on th enabling statute”)see also New

York v. U.S. Dept. of Health and Human Ser2808 WL 5211000 at *14 (S.D.N.Y. Dec. 15,
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2008) (citingRenqg 509 U.S. at 58) (“requiring Plaintift® submit their plans through the plan
amendment process before Plaintiffs challengeptfocess in court does natesent the type of
hardship or dilemma contemplatedAbbott Laboratoriey; White v. Snider1994 WL 396415
at *3 (E.D. Pa. July 27, 1994) (emphasizing thatStete had “not yet evareceived an adverse
decision” and HHS had not disalted federal funding or rejectesth amendment to the State’s
plan). See generalllagaw 132 F.3d at 284 (citation omitte(fjoting that the ripeness doctrine
prevents courts “from entangling theeives in abstract disagreements”).

Plaintiffs also contend thdtardship is shown by the fathat they have alleged a
violation of the Tenth Amendmerb the United States Constitutfoand that a declaratory
judgment would resolve any uncertainty faced bgirRiffs in deciding how to proceed with
providing (or not providing) Medicd benefits to refugees within the State. Defendants have
correctly pointed out that the Declaratory Judgment Act does not allow Plaintiffs to bypass the
ripeness requirement.

“It is clear that the declaratory judgment gedure is available in the federal courts only
in cases involving actual controversies and maybeotised to obtain an advisory opinion in a
controversy not yet arisen.Marek v. Navient Corp2017 WL 32943 at *1 (N.D. Ohio Jan. 4,
2017) (quotingJnited Pub. Workers of Am. (C.I1.O.) v. MitchdBO U.S. 75, 116 (1947)). “The
requirements of standing, ripeness, and mastnguard against the issuing of advisory
opinions.” Celebrezze v. U.S. Dep'’t of Transpg66 F.2d 228, 232 (6th Cir. 198%¢e also
Briggs v. Ohio Elections Comm’'b61 F.3d 487, 493 (6th Cir. 199%)oting that a court is
“obliged under Article Il to limit its jurisdictiorio ripe cases, to avoid issuing advisory opinions

based upon hypothetical situations.”).

8 The Tenth Amendment providdésat “[t|he powers not delegatdo the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the
people.”
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Plaintiffs have taken no steps to deny Medicar any other benefits to refugees, and,
thus, their request for a declaratory judgmenthes type of “premature adjudication” that the
ripeness doctrine is meant to avoiee Ky. Press Ass’n, Inc. v. Kentyck§4 F.3d 505, 509
(6th Cir. 2006) (citations omitted) (“Ripenessaigusticiability doctrine designed to prevent the
courts, through premature adjudioa, from entangling themselves in abstract disagreements.
Ripeness becomes an issue when a case is anchored in future events that may not occur as
anticipated, or at all.”) Accordingly, the Court finds thahe action is not ripe for judicial
review.

Preclusion

Next, Defendants contend that this Court\@e® of Plaintiffs’ claim is precluded by the
Medicaid Act because that Act provides an administrative process that culminates in appellate
court review. In support of theargument, Defendants rely @hunder Basin Coal Co. v. Rejch
510 U.S. 200 (1994), which provides that, when aistgirovides for direcppellate review “of
final agency actions, [courts] alh find that Congress has atlated initial rgiew to an
administrative body [when] such intent is Hgidiscernible in thestatutory scheme.”1d. at 207
(citation omitted). In that caséhe Court held that a district court lacked authority to enjoin
enforcement proceedings of the Mine Safetyg &lealth Administration. The Court explained
that the review structure estadbled by the Mine Act, which praded for direct review of final
agency action in the court of appeals, “deniatg[d] that Congress intended to preclude
challenges” — including constitutional challenges — prior to the completion of agency
proceedings.ld. at 208, 215. Because the Mine Act provided a “detailed structure” for review
of enforcement actions, eventife constitutional claim could ndite addressed by the agency

initially, it could be “meaningfullyaddressed in the Court of Appealsl” at 207, 215.
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In the present case, as Timunder Basinthe Medicaid Act sets out an administrative
process pursuant to which the State may dmrdhregarding a withhaliy of payment for non-
compliance. 42 U.S.C. 88 1316, 1396¢. If the Stwtmggrieved by the agency’s decision, the
State may petition for review in a federalct of appeals. 42 U.S.C. § 1316(a)(3).

Plaintiffs do not dispute that plaintiff assdmg a non-constitutioralaim challenging a
provision of the Medicaid Act would be precluded from litigating in district court. Instead, they
argue that their claim is not gnluded because the question preed to this Court is one of
constitutional interpretation, i.e., whetheretlirederal Government’s Medicaid requirements
comply with the United States Constitutioccording to Plaintiffs, 8 1316 governs only the
process for determining whether the State’s Maidi plan conforms to the requirements for
approval under the Medicaid Act.

In Elgin v. United States artment of the Treasunp67 U.S. 1 (2012), the Supreme
Court looked at the question of whether distourts may hear constitutional challenges to
statutes before an administraibody has ruled in the matter and determined that they may not.
The Elgin plaintiffs were federal employees who were terminated because they failed to register
for the Selective Servicdd. at 6. They filed suit challengingdtconstitutionality of the statute
barring anyone failing to regest for the Service from employment in an Executive Ageridy.
at 7. The District Court concluded that it Hadsdiction to hear the constitutional claims, even
though the Civil Service Reform Act (“CSRA”) @rided an administrative process to challenge
adverse employment actions, including an appetdedcCourt of Appeals for the Federal Circuit,
and the plaintiffs had not availed themselves of that prockksat 7~8. The Supreme Court
stated the issue as whether “the CSRA provides the exclusive avenue to judicial review when a
qualifying employee challenges ativarse employment action by arggitnat a federal statute is

unconstitutional.”Id. at 5. The Court held that even employees bringing constitutional
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challenges to federal statutes must do so wittierjudicial review framework established by that
particular Act.ld. at 2123. In making its decision, theoGrt looked at its decision ifhunder
Basin and determined “[lJike the statute thunder Basinthe CSRA does not foreclose all
judicial review of petitioners’ @nstitutional claims, but merely dots that judicial review shall
occur in the Federal Circuitltl. at 10. Likewise, th Medicaid Act provides for judicial review
in the United States Court of Appeals foe circuit in whichthe state is located.

Because the Medicaid Act precludes reviewPintiffs’ claim in this Court, the Court
lacks subject matter jurisdictionver Plaintiffs’ claim that itis being coerced to provide
Medicaid benefits to refugees.

In summary, the motion to dismiss for lacksobject matter jurisdiction is granted on the
grounds of lack of standing and ripeness onnffés’ claim that the Federal Government
coerces it to expend significasims of money to support the fealerefugee program, including
but not limited to the Medicaid program. Thaotion to dismiss for lack of subject matter
jurisdiction on the grood of preclusion is granted onlgs to any expenditures under the
Medicaid program.

Motion to Dismiss for Failure to State a Claim

In deciding a Rule 12(b)(6) motion to dismiaszourt must construe the complaint in the
light most favorable to the plaiff, accept all factuaallegations as true, draw all reasonable
inferences in favor of the plaintiff, and detene whether the complaint contains “enough facts
to state a claim to relief that is plausible on its fadgell Atl. Corp. v. Twomb|y550 U.S. 544,
570 (2007). “A claim has facial glsibility when the plaintiff @ads factual content that allows
the court to draw the reasdne inference that the defendais liable for the misconduct

alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Determining whether a complaint states
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a plausible claim for relief will [imately] . . . be a context-specific task that requires thlis
Court] to draw on its judiciaéxperience and common sens&l’” at 679.

Plaintiffs contend that provisions of thWgelfare Reform Act of 1996 and the Refugee
Act of 1980 exceed Congress’s authority untted Spending Clause and violate the Tenth
Amendment by compelling Tennessee to subsidize the Refugee Resettlement Program.
According to Plaintiffs, federal requirements tRdaintiffs expend statinds to cover refugees
through Medicaid and other programsenfiere with Plaintiffs’ righto appropriate state funds as
they see fit. They argue that the Federal Gawent’s ability to withhold Medicaid funding if
the State refuses to expend funds to suppdugee medical assistance is unconstitutional.
Defendants have responded that Tennesse@ois compelled to ubsidize the Refugee
Resettlement Program by financial inducementthrerwise and that the Refugee Act merely
authorizes federally funded assistance and saerlices to refugeesThey also assert that
states have no authority under the Tenth Amendteoeaexclude refugees or deny them benefits
because this would contravene national imatign policy as embodied by the Welfare Reform
Act.

The Supreme Court discussed the difficulty of “ascertaining the constitutional line
between federal and state powerNaw York v. United Statgs05 U.S. 144 (1992).

At least as far back adartin v. Hunter's Lesseel Wheat. 304, 324, 4 L. Ed. 97

(1816), the Court has resolved questidosgreat importance and delicacy” in

determining whether particular sovignre powers have been granted by the

Constitution to the Federal Government or have been retained by the States.

These questions can be viewed in eittiewo ways. In some cases the Court has

inquired whether an Act of Congress ighaarized by one of the powers delegated

to Congress in Artid | of the ConstitutionSee, e.g., Perez v. United Sta#d2

U.S. 146, 91 S. Ct. 1357, 28 L. Ed.2d 686 (19MgCulloch v. Maryland 4

Wheat. 316, 4 L. Ed. 579 (1819). In othesesthe Court has sought to determine

whether an Act of Congressvades the province of seasovereignty reserved by

the Tenth AmendmentSee, e.g., Garcia v. San Antonio Metropolitan Transit
Authority, 469 U.S. 528, 105 S. Ct. 1005, 83 L. Ed.2d 1016 (19&8)¢ County

30



v. Oregon 7 Wall. 71, 19 L. Ed. 101 (1869). mcase like these, involving the

division of authority between federal and state governments, the two inquiries are

mirror images of each other. If a pewis delegated to Congress in the

Constitution, the Tenth Amendment exprgsdisclaims any reservation of that

power to the States; if a pewis an attribute of sttsovereignty reserved by the

Tenth Amendment, it is necessarily a gowhe Constitution has not conferred on

CongressSee United States v. Oreg@66 U.S. 643, 649, 81 S. Ct. 1278, 1281, 6

L. Ed.2d 575 (1961)Case v. Bowles327 U.S. 92, 102, 66 S. Ct. 438, 443, 90 L.

Ed. 552 (1946)Oklahoma ex rel. Phillips v. Guy F. Atkinson C813 U.S. 508,

534,61 S. Ct. 1050, 1063, 85 L. Ed. 1487 (1941).

New York 505 U.S. at 155%6. Thus, “[tlhe States unquestably do retai[n] a significant
measure of sovereign authority . . . to the extkat the Constitution has not divested them of
their original powers and d@nsferred those powers tiee Federal Government.Garcia, 469
U.S. at 549. However, “the Supremacy Glwives the Federalo@ernment ‘a decided
advantage in th[e] delicate balance’ the Constitustrikes between state and federal power.”
New York505 U.S. at 159 (quotin@regory v. Ashcroftc01 U.S. 452, 460 (1991)).

Article | of the United States Constitution contains the Spending Clause, pursuant to
which Congress possesses the “Power to lay alhectdaxes, Duties, Imposts and Excises, to
pay the Debts and provide for the common Defarud general Welfare of the United States.”
U.S. Const. Art. |, § 8, cl. 1. As noted byfBredants, Congress has latitude under the Spending
Clause “to further broad policy objectives by conditioning the receipt of federal moneys upon
compliance by the recipient with federal ataty and administrative directivesSouth Dakota
v. Dolg 483 U.S. 203, 2047 (1987) (citation omitted). This includes the power to “fix the
terms under which it disbursesifFal money to the StatesSuter v. Artist M503 U.S. 347, 356
(1992) (citingPennhurst St. Sch. & Hosp. v. Haldermds1 U.S. 1, 15 (1981))ee also Nat'l
Fed'n of Indep. Bus. v. Sebelilg7 U.S. 519, 57677 (explaining thaCongress may place

conditions on states’ receipt of federal funds “teate incentives for States to act in accordance

with federal policies,” without offense to the Tenth Amendmddijifed States v. Am. Library
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Ass’n, Inc, 539 U.S. 194, 203 (2003) (citation omittétrongress has widkatitude to attach
conditions to the receipt of federal assistanceroter to further its dwy objectives.”). The
choice “between accepting the money and the tiongdi or declining both” may be a “hard
one,”Kansas v. United State814 F.3d 1196, 12684 (10th Cir. 2000), but states may resort to
“the simple expedient of not y@ihg to federal blandishments ainthey do not want to embrace
the federal policies as their ownNat'l Fed, 132 S. Ct. at 2603See alsd®ennhurst St. Sch. &
Hosp, 451 U.S. at 17 (likening Spding Clause legislation to “@ontract” whereby “in return
for federal funds, the States agree to clyrapth federally imposed conditions”).

In upholding statutes in which Congress h#tached strings to the receipt of federal
grants, the Supreme Court has recognized liraita to Congress’s peer under the Spending
Clause. They include: (1) theeaxise of the spending power must be in pursuit of the general
welfare; (2) conditions on the receipt of feddtands must be unambiguous; (3) conditions must
be related to the federal interest in a particoédional project or progranand (4) the legislation
cannot induce the states to engage tividies that would baunconstitutional.Dole, 483 U.S. at
207-08 (permitting federal law conditioning recegbthighway construction funds on states’
raising minimum drinking age)Additionally, “the financial inducement offered” may not be “so
coercive as to pass the point atievh‘pressure turns into compulsion.fd. at 211 (quoting
Steward Machine Co. v. Dayi801 U.S. 548, 590 (1937) (equmagiimpermissible “coercion”
with “destroying or impairinghe autonomy of the states”).

In the present case, Plaintiffs seek a datian that, due to Tenasee’s withdrawal from
the Refugee Resettlement Program, the Statddshouonger be required to accept refugees for
resettlement and/or be forceddrpend State funds to cover thestcof the healtitare services
the refugees receive under Medicaid. Acaogdito Plaintiffs, the Federal Government's

implementation of the Refugee Act, 8 U.S81522, and the Welfare Reform Act, 8 U.S.C. §
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1612, impermissibly intrudes on Tennessee’s sowveteig Plaintiffs conéend that the Federal
Government’s actions violate the Tenth émiment by “commandeering” State funds and
“coercing” the State to expend funds to provimenefits to refugees. (Compl. 1 1, 18, 23.)
Defendants have responded that the statee Im® reservoir of authority under the Tenth
Amendment to exclude refugeestordeny refugees Medicaid béite in contravention of the
national immigration policy embodied by the Welfare Reform Act.

It is undisputed that “[t]he authority taowctrol immigration ... isvested solely in the
Federal government” by the Naturalization Clause of Article | of the United States Constitution.
Takahashi v. Fish & Game Comm'834 U.S. 410, 416 (1948). Courts “have long recognized
the preeminent role of the Federal Government vasipect to the regulation of aliens within our
borders.” Toll, 458 U.S. at 10 (citinylathews v. Diaz426 U.S. 67 (1976)Graham 403 U.S. at
377-380; Takahashi 334 U.S. at 41&80; Hines v. Davidowitz312 U.S. 52, 62 - 68 (1941);
Truax v. Raich239 U.S. 33, 42 (1915)). “The Governmtis broad authority over immigration
was first announced more than one-hundred years aboeirChinese Exclusion Caskis0 U.S.
581, 9 S. Ct. 623, 32 L. Ed. 1068 (1889Detroit Free Press v. Ashcrof803 F.3d 681, 685
(6th Cir. 2002);see alsArizona v. United State$67 U.S. 387, 394 (2012) (citinpll, 458
U.S. at 10) (“The Government of the Unit8thtes has broad, undoubfamiver over the subject
of immigration and thestatus of aliens.”)Fiallo v. Bell 430 U.S. 787, 792 (1977) (“[O]ver no
conceivable subject is tiegislative power of Congss more complete.”).

The Federal Government not only has the aitthtw establish the conditions for aliens’
admission to the United States but also “extengiowers to regulate. . the conditions under
which [they] remain . . . .”Korab, 797 F.3d at 580. “When the national government by ...
statute has established rulesdaregulations touchinghe rights, privileges, obligations, or

burdens of aliens as such .“[n]o state can add to or takeom [its] force and effect.”Hines
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312 U.S. at 6263. Accordingly, the states “can neither add to nor take from the conditions
lawfully imposed by Congress upon admission, naturalization and residence of aliens in the
United States or the several statedll, 458 U.S. at 11 (citation omitted).

In Graham v. Richardsqrthe Supreme Court was faced with the issue of whether a state
could favor United States ciéims over aliens in the diitution of welfare benefit3. In holding
that the state statutes at issue denying welfameflie to resident aliensho had not resided in
the United States for a specific number of yeaotated the Equal Protection Clause, the Court
explained that “justificabn of limiting expenses is partiary inappropriate and unreasonable
when the discriminated class consists of aliédens like citizens payaxes and may be called
into the armed forces . . . . [A]liens may live viiitta state for many years, work in the state and
contribute to the economigrowth of the state.*° 1d. at 376-80. The Court concluded that the
state statutes were “constitutionally impermissitidecause they conflicted with federal policy,
declared by Congress, regarglithe admission of aliens ancdethright to the full and equal
benefit of state laws. In so doing, the sta@scroached upon exclusive federal poweld: at
376-80. “[When] the federal government, in theereise of its superioauthority in [the
immigration] field, has enacted a complete sebef regulation ... stas cannot ... conflict or
interfere with, curtail or complement, the fealelaw, or enforce additional or auxiliary
regulations.”ld. at 378 (citation omitted).

The Graham Court pointed out that, “[ulnder Art, § 8, cl. 4, of the Constitution,

Congress’ power is to ‘establish an unifoRule of Naturalization,” and a “congressional

® Grahaminvolved a Pennsylvania law that denied luassistance to legal residents and an
Arizona law that denied federalbubsidized benefits to legal residents who had not lived within
the United States for fifteen years.

19 TheGrahamCourt noted thatakahashi v. Fish & Game Commissistablished the equal-
protection rights of aliensld. at 382.
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enactment construed so as torpk state legislatures to adogitvergent laws on the subject of
citizenship requirements for fe@dd#ly supported welfare programgould appear to contravene
this explicit constitutional requirement of uniformity.ld.; see also Mathews126 U.S. at 81
(holding that Congress’s broad power oveturalization and immigration encompasses the
power to condition an alien’s eligibility for paration in a federal medical insurance program).
A state “has no power to interferé\yquist v. Mauclet432 U.S. 1, 10 (1977), with the exercise
of Congress’s authority to “establish[ ] rulasdaregulations touching theghts [and] privileges
...of aliens.” Hines 312 U.S. at 6263. It is a “plenary federagower” in which the “States do
not share.”Bruns 750 F.3d at 66 (citeons omitted)see also Puerto Rico v. Bransfa83 U.S.
219, 228 (1987) (noting that the Tenth Amendtisemeservation of state power does not
supersede duties “imposed upon th&&t by the Constitution itself”).

After Graham,the Supreme Court “has repeatedly gdtrdown an array of state statutes
denying [lawfully present] aliens equal accesbdenses, employment, or state benefikgtab,

797 F.3d at 578 (citations omitted), “[ijn eacheas . reasserting its commitment @rgham’g
holding.” Dandamudi v. Tisch686 F.3d 66, 73 (2d Cir. 2012) (holding that a statute’s
requirement that an applicant for a pharmacistsrise be either a United States citizen or an
alien lawfully admitted for permanent residence in the United States violated the Equal
Protection and Supremacy Clauseshef United States Constitution).

Congress has declared immigrant self-sigficy to be an element of national
immigration policy, 8 U.S.C. 8 1601(1), (2), andpammote that goal it exercised its authority
under the Naturalization Clause to enact the Welfare Reform Act which governs the extent to
which aliens may have access to the public benisfgsare available to United States citizens.
SeeKorab, 797 F.3d at 580. The Welfare Reform Aatludes the directivéhat participating

states must furnish Medicaid béditeto refugees for the first seven years following their arrival
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in this country. 8 U.S.C. 88 1612(b)(1)2)(A)(i), 1613(b)(1). Thus, instead of
“‘commandeering” state funds to support healihe coverage for refugees, the Welfare Reform
Act permits Tennessee to reduce expendituresttivaiuld otherwise beequired to make.

A state’s obligation under the Meaiid Act to cover lawfullypresent aliens predates and
arises independently dhe Refugee Act. See45 C.F.R. § 248.50 (1973). If the Refugee
Resettlement Program were repealed, states ipatiity in the Medicaid program would still be
obligated to provide coverage tefugees to the extent reqedr by the Welfare Reform Act.
And, as pointed out by Defendants, un@aham the State would be compelled to continue
covering health-care services for refugees dorlong as they comiied to meet all other
eligibility requirements. “A duty imposed onasts by the Constitution can hardly be said to
violate the Tenth Amendment’s reservatiohunenumerated powers to the state3éxas v.
United States106 F.3d 661, 666 (5th Cir. 1997) (citiRgerto Rico vBranstad. Accordingly,
Plaintiffs have not alleged eognizable claim of violation of the Tenth Amendment or the
Spending Clause.

To the extent that Plaintiffs have attempted to relyCominty of Santa Clara v. Trump
275 F. Supp. 3d 1196, 1201 (N.D. Cal. 2017), upport of their argument, this case is
inapposite? In that case, the court looked ae$ident Donald J. Trump’s Executive Order
which threatened to deny federal money td #ake enforcement action against an undefined
group of so-called “sangary jurisdictions.” The court ssled a permanent injunction barring
enforcement of the Executive Order on theugd that it violated numerous constitutional
safeguards, including separation of powers.thiorder, the court noted that the “Constitution

vests the spending powers in Congress, thet President, so the Executive Order cannot

' As mentioned in footnote one, Plaintiffisbmitted this case as “supplemental authority” post-
briefing. (ECF No. 44.) HowevePlaintiffs have made no argunts or analysis concerning the
case as to how it supports their position.
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constitutionally place newonditions on federal funds.Id. at 1202. The present case involves a
Congressional act as opposed to an execuirder, and no separation of powers issue is
implicated.

Plaintiffs also attempt to rely oRrintz v. United States521 U.S. 898 (1997), which
considered the constitutionality of the Bralgndgun Violence Prevention Act, 18 U.S.C. §
922, a federal law requiring state and locaV lenforcement officers to conduct background
checks and perform other tasks tethto gun sales. The Courtlth¢hat the Act violated the
residual sovereignty of the states by impgsan unconditional legal bbation on state law
enforcement officials to conduct backgrouneéadks on prospective handgun purchaseds.at
933-34. “The Federal Government . . . may nompel the States to ant or administer a
federal regulatory programld. at 933 (citation omittedgee alscCutter v. Wilkinson423 F.3d
579, 589 (6th Cir. 2005) (“TogethBlew YorKv. United States505 U.S. 144 (1992)] arférintz
stand for the unexceptionable proposition thah@@ess cannot force the states to enact or
administer a federal regulatory scheme.”). Heeve states can entertinvoluntary contracts
with the federal government whereby they agree to legislate according to federal terms in
exchange for some federal benefit or forbearahmy York 505 U.S. at 1667, as in the
present case.

Finally, Plaintiffs contend that the threaterleds of federal Medaid funding to coerce
support of the federal refugeeogram is not constitutional undétational Federation of
Independent Business v. SebelitislFIB"). In NFIB, the Supreme Court examined the
constitutionality of the PatierProtection and Affordable @a Act, Pub. L. No. 111-148, 124
Stat. 119 (2010) (the “ACA”). As originally dfted, the ACA provided substantial federal funds
to states to expand their Medicaid programs, bustates chose not to accept the additional

funds, they would not only forgthose funds but lose all existidgderal funds as well. In a
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plurality opinion? the Court found that this provision tife ACA was not a valid exercise of
Congress’s spending power because it would coeraesdtakither accept the expansion or risk
losing existing Medicaid fundintf. 567 U.S. at 674678.

In reaching this decision, the plurality enagized that decisions of the Court had
“repeatedly characterized . . . Sderg Clause legislation as ‘much tine nature of a contract.”

Id. at 576776 (quotin@arnes v. Gorman536 U.S. 181, 186 (2002)). As such, states cannot
freely accept funds when theyeacoerced into doing so bgdsided terms of the grard. at
577. After a discussion of Federaligmnciples, the plurality stated:

We have upheld Congress’s authority dondition the receipt of funds on the

States’ complying with restrictions on thee of those funds, because that is the

means by which Congress ensures thatuhdd are spent accongj to its view of

the “general Welfare.” Conditions thdb not here govern ¢huse of the funds,

however, cannot be justified on that basis.

Id. at 585.

While Congress has “authority to condition tieeeipt of funds on the States’ complying
with restrictions on the use of those fundd,; the plurality viewed the ACA as tying traditional
Medicaid grants, not to compliance with regions on their use, but to implementing the
expansion and, therefore, “pressur[¢ag States to accept policy changedd. at 580. The
threatened loss of all Medicaid grants “pad$[the point at which pressure turns into

compulsion,” leaving states “with no regption but to acquiesce” in the expansidd. at 582.

The plurality emphasized that thgpansion could not be consideradrely an adjustment to the

12 seven Justices concluded that takingyaexisting Medicaid funding from states which
declined to sign up for the new expandeddMaid program was unconstitutional but were
unable to agree on a single ratienahief Justice John Roberts arplurality opinion joined by
Justice Stephen Breyer and Justitena Kagan, offered one rationale for that holding. A joint
dissent by Justice Antonin SiglJustice Anthony Kennedy,stice Clarence Thomas, and
Justice Samuel Alito offered another.

13 The Court’s decision on the other pon of the ACA that were challengedNifIB is not
pertinent to this case.
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existing program that Congress was entitled t&emas it evolved. Thas, the conditions the
ACA imposed on the states did not “govern the af the new funds granted to the states but,
instead, took “the form of threats to terminatléer significant independe grants” already in
existence.ld. at 580. Thus, the expansion was “in itgah new program,” a transformation of
Medicaid from a health-care program for tmgligent into a health-insurance program for a
significant portion of tB non-elderly populatior- a change that theaes could not have
anticipated.ld. at 582-83. Chief Justice Robeexplained that the expansion
accomplishe[d] a shift in kind, not merely degree. The original program was
designed to cover medical sems for four particular ¢agories of the needy: the
disabled, the blind, the elderly, ameedy families with dependent children....
Previous amendments to Medicaid #iity merely altered and expanded the
boundaries of these categories. Unttex [ACA], Medicaid ... is no longer a
program to care for the neediest among us, but rather an element of a
comprehensive national plan to provig@versal health insurance coverage.
|d 14
In contrast, the refugee-caage provision of the Welfare Reform Act does not condition

the states’ receipt of federal Blieaid funds on their implementati of an entirely new program.

Graham v. Richardsoannounced the states’ obligation tdaezd Medicaid coverage to lawfully

14 The plurality found a Spending Clause viila because it determined that the Medicaid
program expansion was a new program, pastayn in which was a condition for continued
receipt of pre-ACA Medicaid funds and becattseloss of pre-ACAMedicaid funds would

have been so consequentiathe states that states had nal gtion to refuse. Thus, the
expansion placed a condition on the receipt nfifuthat did not govern the use of those funds,
and the condition was unduly coercive. Whilejthat dissent would have held the expansion
provision unconstitutional based tre plurality’s analysis, thepok the coercion analysis a step
further and would have invalidated the expandiased on a finding of coercion alone. Because
the plurality’s rationale was narrower, it isrsidered to be the holding of the Cousee Marks

v. United States430 U.S. 188, 193 (1977) (citation omittédgciding that, when a majority of
the Supreme Court agrees on a result but “ndesiagionale explaininghe result enjoys the
assent of five Justices, ‘the holding of the Gonay be viewed as thabsition taken by those
Members who concurred in the judgnts on the narrowest grounds™).
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present aliens in 1971; the Seargtcodified that obligation byegulation in 1973; and Congress
ratified the Secretary’s decision when it palsge Omnibus Budget Reconciliation Act of 1986,

ten years before the Welfare Reform Act. For decades Tennessee has accepted federal Medicaid
funds based on the understanding that it mustrclawefully present alias under its Medicaid
program. The refugee coveragevision narrowed rather than expanded that requirement by
placing a time limit on the states’ obligation égpend state funds on health-care services for
refugees.

Plaintiffs contend that, despiits longevity, changed conditis and modifications to the
Refugee Resettlement Program have transfoiitviatb a new program that Tennessee could not
have foreseen. According to Plaintiffs, Tess®e’'s participation inhe Medicaid program
predates the advent of the ugée resettlement program in 1980vadl as the elimination of
federal funding for the program in 1991. They arthet changes in the refugee resettlement
program have resulted in a radically differemdgram than originally intended. Plaintiffs claim
to have been surprised by the fact tha Hederal Government did not honor Tennessee’s
decision to withdraw from the program RDO07 but instead continued it by using federal
contractors while increasing the oak number of refugees. They characterize these changes as
ones Tennessee could not have anticipated and that caused a “shift in kind, not merely degree” as
was found to be unconstitutional N¥IB.

Despite Plaintiffs’ arguments, this Cournhdis that the requirement of providing state
funding for refugees in exchanfi federal Medicaid funds cannbé considered “new” as was
the ACA expansion provision iNFIB. In NFIB, “the condition at issue was ‘new’ in two senses
of the word: [the condition] lthbeen recently enacted at ttime of the litigation, and [the
condition] imposed additional requirements with which States had to comply to continue

receiving preexistingederal funding.” Miss. Comm’n on Envtl. Quality v. E.P,A90 F.3d 138,
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179 (D.C. Cir. 2015). As explained above, the remuent to provide Medicaid to refugees is
long standing rather than beingcently enacted at the time thiis litigation. Additionally, no
additional requirements have been imposed am&ssee in order for it to receive preexisting
federal funding.

Moreover, there is no federal requirement thatate participate in the refugee program
in order for that state to bequired to provide benefits to tefjees. The Federal Government’s
practice of relying on private non-gitoorganizations to administeefugee resettlement in states
that elect to discontinue participation iretrefugee program under “Wilson/Fish” programs was
established by at least 1999.

Plaintiffs cannot now claim to be surpriseyglthe cessation of reimbursement for the cost
of providing Medicaid coverage to refugeescs Congress ceased to appropriate funds for that
purpose in 1991, a fact acknowledged in the comptailtespite the lack of reimbursement, the
State has continued to paipiate in the Medicaid program.

Finally, Plaintiffs maintain that the growimgumber of refugees admitted in recent years
has increased the cost of refugee health-catbetstates and was not anticipated at the time
Tennessee entered into the program. To theramgntas pointed out by Defendants, periodic
international humanitarian criseeccompanied by refugees seekito resettle in the United
States has always been fareable. Under the Refugee Act1880, “the number of refugees
who may be admitted” each year is not fixeddetermined according to a prescribed formula,
but “shall be such number as the President détesnbefore the beginning of the fiscal year ...
is justified by humanitarian concerns or ihatwise in the national interest.” 8 U.S.C. §

1157(a)(2). The President may also admit addlticnumbers of refugees as needed to meet

15 “Federal funds initially suppted the federal government'Sugee resettlement program, but
eventually federal reimbursentsrio the states were reduced and, by 1991, eliminated entirely.
States thereby became responsiblec@mts of the program.” (Compl.  27).
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“unforeseen emergency refugee situation[$dl” 8 1157(b). Given the history of recurrent
refugee crises and the purpose of the Refugdewvaciation in the numbers of annual refugee
admissions are to be expected.

None of the events described by Plaintiffs represents a departure from the understanding
pursuant to which Tennessee has acceptedr&ddedicaid funds for over forty yearsthat it
must cover lawfully present aliens, includindugees, under its Medicaid program. Therefore,
Plaintiffs have not shown that the requirem#rdt Tennessee provide Medicaid coverage for
refugees for seven years is a new program within the amiit i&f.

Plaintiffs also contend thélhe amount of federal Medicafdnds Tennessee might lose if
they do not comply with the requirement to proviMedicaid to refugees is so large that they
have no choice but to continue with the program. NRéB Court looked at the amount of
funding at stake for the states in decidingttthe expanded Medicaid program under the ACA
was unconstitutionally coercive. Chief JusticebRrts noted that “the financial ‘inducement’
Congress has chosen is much mownthelatively mild encouragement it is a gun to the
head,” NFIB, U.S. at 581; however, the Court didtgpecify a point at which financial
inducement becomes coercion. Instead, the Court comment&teaird Machine Calid not
attempt to fix a line at which perasion gives way to coercion, and thEIB Court declined to
do so as well. “It is enough for today that wherethat line may be, this statute is surely beyond
it.” 1d. at 585.

While Tennessee could potetifalose all of its federal Medicaidfunds, the Federal

Government could withhold only part tife State’s federal Medicaid fundiffty At this juncture,

% The Complaint alleges that “[from 2008hen Tennessee withdrew from the refugee
resettlement program, until 2016, the federal Gbation to Medicaid ranged from over $4
billion ($4,566,651,300.00) to nearly $7 billion amas represented 17% to 21% of Tennessee’s
budget.” (Compl. 1 35.)
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this Court cannot ascertain what amount the Sgataced with losing. Although inherent in
Medicaid’s provisions for the press of amending a state’s Medicaldn is the possibility that
the Federal Government might deny a proposewndment and withholdll or part of the
funding, there is no allegationghFederal Government has meagileh a threato Tennessee.
This case does not present the situatioNFB in which, in exchange for new conditions to a
federal program, Congress not yuiffered states additional monéut also threatened to stop
providing the funding it currentlyglistributed for that progranf those conditions were not
accepted.

Moreover, the amount of the loss of fundingoisly one element of the coercion test
adopted by theNFIB plurality. The State must also show that Congress has created a new
condition that is different from the origingfogram Congress is purpmg to modify and is
using that program’s funding as leverage to force the states to accept the new cohiditBn.
567 U.S. at 583-84. As discussed above, Ptnhave failed to make this showing and,
therefore, have failed to state aioh upon which relief may be granted.

For these reasons, Defendants’ motion to dismi€SRANTED, and judgment will be
entered in favor of Defendants.

IT IS SO ORDERED.

s/ S. Thomas Anderson
S.THOMAS ANDERSON
CHIEF UNITED STATESDISTRICT JUDGE

Date: March 19,2018
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