Moody v. State of Tennessee et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

GREGMOODY,
Plaintiff,

VS. No.17-1074-JDT-cgc

N N N N N N

STATE OF TENNESSEE, ET AL., )

N N

Defendants.

ORDER DENYING MOTION TOAPPOINT COUNSEL,
DISMISSING COMPLAINT,
CERTIFYING AN APPEAL WOULD NO BE TAKEN IN GOOD FAITH
AND NOTIFYING PLAINTIFF OF APPELLATE FILING FEE

On April 18, 2017, Platiff Greg Moody, who is cuently incarcerated at the
Bledsoe County Correction@lomplex (“BCCX”) in Pikeille, Tennessee, filed jpro se
complaint pursuant to 42 U.S.C. § 1988companied by a motion to procaadorma
pauperis (ECF Nos. 1 & 2). In an order issdiApril 21, 2017, tb Court granted leave
to proceedin forma pauperisand assessed the civil filinige pursuant to the Prison
Litigation Reform Act (PLRA)28 U.S.C. 88 1915(a)-(b). (EQ¥o. 5.) The Clerk shall
record the Defendants as the State ohnkEssee, Dyer County Circuit Court Judge
Russell Lee Moore, Attorney Charlesiliip Bivens, and Atteney Jim Horner.

On April 18, 2017 Moodyfiled a motion to appointounsel. (ECF No. 3.)

Pursuant to 28 U.S.C. 8§ 198%(1), the “court may request attorney to represent any
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such person unable to affocdunsel.” However, “[tlhe appointment of counsel in a civil
proceeding is not a constitutional rightl’anier v. Bryant 332 F.3d 999, X6 (6th Cir.
2003);see also Shepherd v. Wellm&43 F.3d 963, 970 (6th IC2002) (“[T]he plaintiffs
were not entitled to have counsel appoinbedause this is a civil lawsuit.");avado v.
Keohane 992 F.2d 601, 605-06 (6th Cir. 19980 constitutional right to counsel in a
civil case); Farmer v. Haas 990 F.2d 319, 323 (7tlCir. 1993) (“There is no
constitutional or . . . statutory right to counsefederal civil cases . . ..”). Appointment
of counsel is “a privilege that is juséfl only by exceptional circumstancesl’avadq
992 F.2d at 606 (internal quotation marks artation omitted). “In determining whether
‘exceptional circumstances’ exist, courtv@axamined the type of case and the abilities
of the plaintiff to represent himself. Thgenerally involves aletermination of the
complexity of the factual and legal issues involvelttl” at 606 (internal quotation marks
and citations omitted). Appointment @bunsel is not appropriate whenpao se
litigant’s claims are frivolousor when his chances of stess are extremely slimld.
(citing Mars v. Hanberry 752 F.2d 254, 256th Cir. 1985));see also Cleary v.
Mukasey 307 F. App’x 963, 965 (6 Cir. 2009) (same).

In this case, Plaintiff has not satisfieid burden of demonstrating that the Court
should exercise its discretion to appoint counsel.

I. The Complaint

The allegations of the complaint are rasttirely coherent. Moody alleges that

Defendant Bivens was a “hired attorii@gr him and his mother “from 1988 through

1997 during such period he misrepresembedand also prosecuted me.” (ECF No. 1 at
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3-4.) If the assertion is that while a crimircalse was proceeding against Moody, Bivens
was both prosecuting Moody in that criminal case and, at the same time, also attempting
to represent Moody and his mother in dfedent matter, the Court finds such an
allegation highly improbable. In any eveMoody then alleges &t Defendant Horner,
who he identifies as a former prosecutor, wasointed to represent him; he alleges this
violated attorney client privilegand prejudiced the courtld( at 4.) In 2004 and 2009,
Defendant Moore allegily denied Moody’s right to cowsel and to a speedy trial or
disposition. [d.)

Moody contends he was extradited irl2@nd that Defendants Moore and Bivens
used a failure to appear warrant tarmdate him from pursuing his rightsid() Moody
states that his defense atteyn Todd Taylor, who is not need as a defendant, appealed
Moody’s unspecified conviaiin, but failed to act in Mady’s best interest. Id. at 4-5.)
Moody alleges that from 200® 2013 he served time pussi to detainers from Dyer
County for a probation violatiomad felonious failure to appearld(at 5.) He states that
he requested disposition and reprederamany times from 2008 to 2017Iid(at 5.)
Moody alleges that in 2017 Defendants Moand Bivens issued a capias warrant while
Moody was on bond and attempting to seaaensel, which was again deniedid.)

Moody seeks declaratory and injunctivéiglein addition tocompensatory and
punitive damages; he also asks that Deémts Moore and BivenkBe charged with

criminal intimidation. [d. at 6-7.)



[I. Analysis
The Court is required to screen prisocemplaints and to dmiss any complaint,
or any portion thereof, if the complaint—

(1) is frivolous, malicious, or fis to state a claim upon which
relief may be granted; or

(2) seeks monetary relief fromdefendant who is immune from
such relief.

28 U.S.C. § 1915A(bsee als®8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in this case states a claim on which relief may
be granted, the court applies the stanslandder Federal Rules of Civil Procedure
12(b)(6), as stated iAshcroft v. Igbal 556 U.S. 662, 677-79 (2009), andBall Atlantic
Corp. v. Twombly550 U.S. 544, 555-57 (2007Hill v. Lappin, 630 F.3d 468, 470-71
(6th Cir. 2010). “Acepting all well-pleaded allegatioms the complaih as true, the
Court ‘consider[s] the factual allegations ihdgt complaint to determe if they plausibly
suggest an entitlemeto relief.” Williams v. Curtin 631 F.3d 380, &3 (6th Cir. 2011)
(quotinglgbal, 556 U.S. at 681) (alterati in original). “[P]leadings that . . . are no more
than conclusions . . . are not entitled to thsuanption of truth. While legal conclusions
can provide the frammork of a complaint, theymust be supported by factual
allegations.” Igbal, 556 U.S. at 679see also Twomhly550 U.S. at 555 n.3 (“Rule
8(a)(2) still requires a ‘showingrather than a blanket assertion, of entitlement to relief.
Without some factual allegation in the comptaihis hard to see how a claimant could
satisfy the requirement of providing not onlyiffaotice’ of the nature of the claim, but

also ‘grounds’ on which the claim rests.”).
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“A complaint can be frivolosl either factually or legall Any complaint that is
legally frivolous wouldipso factofail to state a claim upon which relief can be granted.”
Hill, 630 F.3d at 470 (citinyeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factualisivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is a separate issue fraunether it fails to state a claim for
relief. Statutes allowing a complaiti be dismissed as frivolous give
“judges not only the authiby to dismiss a claim based on an indisputably
meritless legal theory, baiso the unusual power to pierce the veil of the
complaint’s factual allegations amdismiss those claims whose factual
contentions are clearly baseles$léitzke 490 U.S. at 327, 109 S. Ct. 1827
(interpreting 28 U.S.C. 8§ 1915). Unlike dismissal for failure to state a
claim, where a judge must acceyit factual allegations as trulgbal, 129
S. Ct. at 1949-50, a judgkes not have to acceptfftastic or delusional”
factual allegations as true in prisoneomplaints that are reviewed for
frivolousness.Neitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less styent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.Williams 631 F.3d at
383 (quotingMartin v. Overton 391 F.3d 710, 71&6th Cir. 2004)).Pro selitigants and
prisoners are not exempt from the requiremehtihe Federal Rules of Civil Procedure.
Wells v. Brown891 F.2d 591, 594 (6th Cir. 1988ge also Brown v. Matauszako. 09-
2259, 2011 WL 285251, at *BBth Cir. Jan. 31, 20} 1(affirming dismissal ofpro se

complaint for failure tacomply with “unique pleading gelirements” and stating “a court

cannot ‘create a claim which [a plaintiff] ©h@aot spelled out in his pleading™) (quoting

Clark v. Nat'l Travelers Life Ins. Cp518 F.2d 1167, 1169 (6thir. 1975)) (alteration in
original); Payne v. Sec’y of Treas/3 F. App’'x 836837 (6th Cir. 2003) (affirmingua

spontedismissal of complaint pursuant to Fed.@v. P. 8(a)(2) and stating, “[n]either



this court nor the district court is reged to create Payne’s claim for her€y; Pliler v.
Ford, 542 U.S. 225, 231 (2004) (“District judglave no obligation to act as counsel or
paralegal tgoro selitigants.”); Young Bok Song v. Gipsofi23 F. App’x506, 510 (6th
Cir. 2011) (“[W]e declim to affirmatively require court® ferret out the strongest cause
of action on behalf gbro selitigants. Not only would thaduty be overlyburdensome, it
would transform the courts from neutral iéebs of disputes into advocates for a
particular party. While courts are propediyarged with protecting the rights of all who
come before it, that responsibility does not encompassiagVitigants as to what legal
theories they should pursue.”).

Moody filed his complaint on the courtgmlied form for actions under 42 U.S.C.
§ 1983. Section 1983 provides:

Every person who, under color afyastatute, ordinance, regulation,
custom, or usage, of any State onrifery or the Distict of Columbia,
subjects, or causes to be subjected,dgen of the United States or other
person within the jurisdton thereof to the deprivation of any rights,
privileges, or immunities secured Itlye Constitution and laws, shall be
liable to the party injured in an actionlat, suit in equity, or other proper
proceeding for redress, except thaamy action brought against a judicial
officer for an act or omission taken such officer's judicial capacity,
injunctive relief shall not be gramteunless a declaratory decree was
violated or declaratory relief was waalable. For the purposes of this
section, any Act of Congress appli@lexclusively to the District of
Columbia shall be considered to be a statute of the District of Columbia.

To state a claim under 42 U.S.C. § 1983, anpiff must allege two elements: (1) a
deprivation of rights secured by the “Cangion and laws” of te United States (2)

committed by a defendant actingdem color of state lawAdickes v. S.H. Kress & Co.

398 U.S. 144150 (1970).



As an initial matter, many of Moody’s cias are time barred. The statute of
limitations for a 8 1983 action is the “statatste of limitations applicable to personal
injury actions under the law of the &ah which the § 183 claim arises.” Eidson v.
Tenn. Dep't of Children’s Sery$10 F.3d 631, 634 (6th Cir. 2008ge also Wilson v.
Garcia, 471 U.S. 261, 275-76 (1985). The linivas period for 8 1983 actions arising in
Tennessee is the one-year limitations priovisfound in Tennessee Code Annotated
§ 28-3-104(a)(1).Roberson v. Tenness&®9 F.3d 792, 794 (6th Cir. 2005jughes v.
Vanderbilt Univ, 215 F.3d 543, 547 (6th Cir. 200@erndt v. Tennesseg@96 F.2d 879,
883 (6th Cir. 1986). Moody filed this complaion April 18, 2017; therefore, all claims
arising before April 17, 2016, are time barfed.

Moody cannot sue the State of Tennesk® money damages under 42 U.S.C.
§ 1983. The Eleventh Amendmt to the United States @stitution provideshat “[t]he
Judicial power of the United Sést shall not be construeddmtend to any suit in law or
equity, commenced or proseatitagainst one of the Uniteda®&s by Citizens of another
State, or by Citizens or Subjects of anydtgn State.” U.S. Const. amend. XI. The
Eleventh Amendment has been construed to prohibit citizenmssuing their own states
in federal court. Welch v. Tex. Dep’'t dilighways & Pub. Transp483 U.S. 468, 472
(1987);Pennhurst State Sch. & Hosp. v. Halderm&sb U.S. 89, 100 (1984Employees
of Dep’t of Pub. Health & Welfare Wlo. Dep’'t of Pub. Health & Welfaret11 U.S. 279,

280 (1973);see also Va. Office for Protieen & Advocacy v. Stewarii3l S. Ct. 1632,

! The complaint is not dated, but the e is postmarked April 17, 2017. (ECF No.
1-1)



1638 (2011) (“A State may waive its sovgreiimmunity at its pleasure, and in some
circumstances Congress may abrogate it by apptedegislation. But absent waiver or
valid abrogation, federal courts may not @@ a private person’s suit against a State.”
(citations omitted)). By its terms, the Ele#erAmendment barsllasuits, regardless of
the relief soughtPennhurst465 U.S. at 100-01. Tennesd®s not waived its sovereign
immunity. SeeTenn. Code Ann. § 20-13-102(a)Moreover, a state is not a person
within the meaning of 42 U.S.C. § 198Bapides v. Bd. of Regenof the Univ. Sys. of
Ga, 535 U.S. 613617 (2002);Will v. Mich. Dep’t of State Police491 U.S. 58, 71
(1989).

Moody also cannot sue Defendant Bivémsdamages arising from the institution
of criminal proceedings against him. Rrogtors are absolutely immune from suit for
actions taken in initiating and pursuing cm@ prosecutions because that conduct is
“intimately associated with the judadi phase of the criminal process.Imbler v.
Pachtman 424 U.S. 409, 430-31 (1976). “Arosecutor’'s decision to initiate a
prosecution, including the decision to file a dnal complaint or seek an arrest warrant,
is protected by absolute immunity.Howell v. Sanders668 F.3d 344, 351 (6th Cir.
2012). Any claim for money damages agtaiDsfendant Bivens for these activities is
barred by absolute presutorial immunity. Id. at 427-28,Burns v. Reed500 U.S. 478,
490-492 (1991)Grant v. Hollenbach870 F.2d 1135, 113fth Cir. 1989);Jones v.
Shanklangd 800 F.2d 77, 80 (6th CilL.986). Therefore, he cannot be sued for malicious
prosecution.O’Neal v. O'Neal 23 F. App’x 368, 370 (6th Cir. 20019eealso Spurlock

v. Thompson330 F.3d 791, 797 (6th Ci2004) (noting that "pisecutors arabsolutely
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immune from many maliciouprosecution claims")Roybal v. State of Tenn. Dist.
Attorney’s Office84 F. App’x 589 (6th Cir. 2003).

Moody also has no § 1983aah against Defendant Horner Defendant Bivens to
the extent he alleges they represented hisomie point. Courts hawmiformly held that
attorneys are not state actors who can be sued under § 38&83olk County v. Dodsgn
454 U.S. 312, 325 (1981)[K] public defender does naict under color of state law
when performing a lawyer’s tramnal functions as counsel todefendant in a criminal
proceeding.”);Deas v. Potts547 F.2d 800 (4th Cir. 1976)A private attorney who is
retained to represent a crimindefendant is not actingnder color of state law, and
therefore is not amendable to suit under 8 198R®Ulligan v. Schlachter389 F.2d 231,
233 (6th Cir. 1968) (private attorney wis appointed by the court does not act under
color of state law)Haley v. Walker 751 F.2d 284, 285 (8t@ir. 1984) (per curiam)
(attorney appointed byederal court is not a federalfficer who can be sued under
Bivens.

Likewise, Moody has no claim against fBedant Moore. It is well settled that
judges, in the performance of their judicfahctions, are absolutely immune from civil
liability. Mireles v. Wacp502 U.S. 9, 9-10 (19918tump v. Sparkmad35 U.S. 349,
363 (1978)Bright v. Gallia Cnty., Ohio753 F.3d 639, 648-49 (6th Cir. 2014Eech v.
DeWeese689 F.3d 538, 542 (6th C2012). Whether a judge other official is entitled
to absolute immunity ina given case turns on a “functional’ analysislarlow v.
Fitzgerald 457 U.S. 800, 810-11 982). The “touchstone” faspplicability ofabsolute

judicial immunity is “performance of the figtion of resolving digutes between parties,
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or of authoritatively adjudicating private rightsAntoine v. Byers & Anderson, In&08
U.S. 429, 435-36 (1993). The actions altiigdgaken by Moore are within the scope of
his judicial function; therefore, Moody’slaims against Moore are barred by judicial
immunity.

Finally, any claims arising fronMoody’s conviction are barred bideck v.
Humphrey in which the Supreme Court held:

[Iln order to recover damages fdtegedly unconstitutnal conviction or
imprisonment, or for other harm wsed by actions whose unlawfulness
would render a conviction @entence invalid, a 8 1983 plaintiff must prove
that the conviction or sentence hasen reversed on direct appeal,
expunged by executive order, declared licMay a state tribunal authorized

to make such determination, orlled into question bya federal court's
issuance of a writ of habeas corp@8 U.S.C. § 2254. A claim for
damages bearing that relationshipat@onviction or sentence that has not
been so invalidated isot cognizable under § 1983. Thus, when a state
prisoner seeks damages in a § 1983 s$hé, district court must consider
whether a judgment in Yar of the plaintiff woul necessarily imply the
invalidity of his conviction or sentenc#;it would, the complaint must be
dismissed unless the plaintiff can ndenstrate that the conviction or
sentence has already been invalidated. But if the district court determines
that the plaintiff's action, even $uccessful, will not demonstrate the
invalidity of any outstanding crimingudgment against the plaintiff, the
action should be allowed froceed, in the absence of some other bar to the
suit.

512 U.S. 477, 486-87 9D4)(footnotes omitted).See also Schilling v. Whjt&8 F.3d

1081, 1086 (6th Cir. 19b) (same) (footnotes omitted). ailtiff has no cause of action
under 8 1983 if the claims in that actibinge on factual proof that would call into
guestion the validity of a state court ordiecting his confinemnt unless and until any
prosecution is terminated ims favor, his conviction is setside, or the confinement is

declared illegal. Heck 512 U.S. at 481-825chilling 58 F.3d at 1086.Cf. Preiser v.
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Rodriguez 411 U.S. 475, 500 (1978Wwhenever the relief sought is release from prison,
the only remedy is through a habeas petitioot, a 8 1983 complaint). None of those
events has occurred in this case.

For all of the foregoing reasons, Moodgsmplaint is subjecto dismissal in its
entirety for failure to state a ctaion which relief can be granted.

lll. Standard for Leave to Amend

The Sixth Circuit has held that a distra@iurt may allow a prisoner to amend his
complaint to avoid aua spontadismissal under the PLRALaFountain v. Harry 716
F.3d 944, 951 (6th Cir. 2013ee alsdBrown v. R.l, No. 12-1403, 2013 WL 646489, at
*1 (1st Cir. Feb. 22, 2013) (peuriam) (“Ordinarily, beforelismissal for failure to state
a claim is ordered, some form of notice andpportunity tocure the defi@ncies in the
complaint must be afforded.”.eave to amend is not reged where a deficiency cannot
be cured.Brown, 2013 WL 646489, at *1Gonzalez-Gonzalez v. United Stat257 F.3d
31, 37 (1st Cir. 2001) (“This doe®t mean, of course, that evesya spontalismissal
entered without prior notecto the plaintiff automatically nsti be reversed. If it is crystal
clear that the plaintiff cannot prevail andatramending the complaint would be futile,
then asua spontelismissal may stand.”$zrayson v. Mayview State Hos@93 F.3d 103,
114 (3d Cir. 2002) {h forma pauperiglaintiffs who file complaints subject to dismissal
under Rule 12(b)(6) should receive leato amend unless amendment would be
inequitable or futile”),Curley v. Perry 246 F.3d 1278, 1284 (10Cir. 2001) (“We agree
with the majority view thasua sponte dismissal of a ntie'ss complaint that cannot be

salvaged by amendment comisowith due process and dorst infringe the right of
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access to the courts.”). In this case, thairf€ooncludes thatehve to amend is not
warranted.
I\V. Conclusion

The Court DISMISSES Moody’s complaifdr failure to state a claim on which
relief can be granted, pursuant to 28 U.&1915(e)(2)(B)(ii) ad 1915A(b(1). Leave
to amend is DENIED.

Pursuant to 28 U.S.C. 81915(a)(3), the Cowust also consider whether an appeal
by Moody in this case would beaken in good faith. Thgood faith standard is an
objective oneCoppedge v. United Stafe€369 U.S. 438, 445 (1962). The test for whether
an appeal is taken in good faith is whetther litigant seeks appellate review of any issue
that is not frivolous.Id. It would be inconsistent for @istrict court to determine that a
complaint should be gimissed prior to service on thefBredants, but has sufficient merit
to support an appeal forma pauperis See Williams v. Kullmarv22 F.2d 1048, 1050
n.1 (2d Cir. 1983). The samensaderations that lead theo@rt to dismiss this case for
failure to state a claim also compel the cosdn that an appeaould not be taken in
good faith. Therefore, it ISERTIFIED, pursuant to 28 8.C. § 1915(a)(3), that any
appeal in this matter by Moody wial not be taken in good faith.

The Court must also address the assess of the $505 appellate filing fee if
Moody nevertheless appeals the dismissal ofdhge. A certification that an appeal is
not taken in good faith does naffect an indiget prisoner plaintf’'s ability to take
advantage of the installment pemures contained in 8 1915(b)See McGore v.

Wrigglesworth 114 F.3d 601, 610-11 (6th Cir. 199 partially overruled on other
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grounds by LaFountain716 F.3d at 951.McGore sets out specific procedures for
implementing the PLRA, 28 U.S. 8 1915(a)-(b). Therefore,dddy is instructed that if
he wishes to take advantage of the installnpeacedures for paying the appellate filing
fee, he must comply with the procedures set odMdaeoreand 8§ 1915(a)(2) by filing an
updatedin forma pauperisaffidavit and a current, cerngd copy of his inmate trust
account for the six months immediately prangdhe filing of the notice of appeal.

For analysis under 28 U.S.€.1915(g) oftuture filings, if any, by Moody, this is
the first dismissal of one of his cases as fousl or for failure to state a claim. This
“strike” shall take effect when judgment is enteredoleman v. Tollefsqnl35 S. Ct.
1759, 1763-64 (2015).

The Clerk is directed to prepare a judgment.

IT IS SO ORDERED.
g/ JamesD. Todd

AMESD. TODD
UNITEDSTATESDISTRICT JUDGE
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