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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

KOENIGS, L.L.C.,
Plaintiff,

V. No.1:17-cv-01109-STA-egb
CITY OF SAVANNAH, TENNESSEE,
GARRY WELCH, individually, and in )
his official capacity, RICKY )
BRATTON, individually, CURTIS )
MANSFIELD, JR., individually, and )
JOHN ALBERTSON, IlI, individually, )

Defendants. )

ORDER GRANTING IN PART AND DENYING IN PART STATE DEFENDANTS’
SECOND MOTION TO DISMISS;
DENYING STATE DEFENDANTS’ FIRST MO TION TO DISMISS AS MOOT; AND
DENYING CITY DEFENDANTS’ MO TION TO DISMISS AS MOOT

All are entitled to the due process of laBut what protections, precisely, are owed?
That is ultimately the question presented to tberCtoday. And while it is also a question that
has been presented to many courts betbreCourt is unable to resolve the question as applied
to this plaintiff so early in the proceedings. eBently before the Court are the Motions to
Dismiss (ECFs No. 17, 18, & 27) of Defendantsr&Velch (“Welch”), the City of Savannah
(“the City”) (collectively “City Defendants”), Rky Bratton (“Bratton”), Curtis Mansfield, Jr.
(“Mansfield”), and John Albertson Il (“Albertsoi’{collectively “State DEendants”). Plaintiff
Koenigs, L.L.C., filed suit after its removal frotine State of Tennessee’s and the City’s towing
lists for post-accident cleanup, bringing ofai under a number of constitutional provisions

including the First, Fifth, and Fourteenth Andements. All Defendants have moved to dismiss
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these claims, arguing that Plaintiff has reli@d mere conclusions and restatements of the
elements and therefore failed to allege sufficfaots to support any ofs claims. For reasons
set forth below, Citypefendants’ Motion i©DENIED as moot, State Defendants’ first Motion is
DENIED as moot, and State Defendants’ second MotiolGRRANTED IN PART AND
DENIED IN PART. Plaintiff's “arbitrary and capricious” claims, substantive due process
claims, and procedural due process claims searwvhile all of Plaintiff's remaining claims

against State Defendants &ESMISSED.

BACKGROUND

A. Procedural Posture

Plaintiff filed its initial Complaint (ECHNo. 1) on June 9, 2017. City Defendants filed
their Motion to Dismiss (ECF No. 17) on Jul9, 2017. And State Defendants filed their first
Motion to Dismiss (ECF No. 18) on August 22, 201But Plaintiff then moved the Court for
leave to amend its Complaint (ECF No. 21).eTourt denied Plaintiff's Motion, however, and
noted in its August 29, 2017 Order (ECF No. 23) thatause Plaintiff had just been served with
a Rule 12(b) motion and had not amended itsnflaint previously, Plaintiff was therefore
permitted to amend its pleading as a matterigiit under Federal Rule of Civil Procedure
15(a)(1). Plaintiff accordinglyiled its Amended Complaint (ECNo. 24) that same day. On
August 31, 2017, City Defendants filed a documeyliedtas a Reply to Plaintiffs Amended
Complaint (ECF No. 25), requesting that theu@ construe the Amended Complaint as merely a
response to Defendants’ Motions because its amentimvere in fact responsive to Defendants’
initial Motions. Plaintiff then filed a Respon§ECF No. 26) that addresd the points made in

City Defendants’ Reply. On September 12, 2017, State Defendants filed a Second Motion to



Dismiss (ECF No. 27). And Plaintiff filed Response (ECF No. 29) thereto on September 20,

2017.

B. Allegations of the Amended Complaint

The following allegations set forth in Pl&ifis Amended Complaint are presumed to be
true unless otherwise specifiedeeAm. Compl., Aug. 29, 2017, ECF No. 24xfra Part II.
Plaintiff is a limited liability company organideunder the laws of thBtate of Tennessee and a
wrecker servicé. The City is a municipality duly orgized and existing under the laws of the
State of Tennessee. Welch was, for the peri/aat to this matter, the City Manager of the
City. Bratton is a lieutenant employed by thennessee Department of Safety and Homeland
Security (the “Department”). Mansfield iscaptain employed by the Depaent. Albertson is
a lieutenant colonel employed by the Department.

On behalf of the State, the Department maintains a rotating schedule towing list for the
purpose of utilizing private towing companiesérvices for wrecks occurring within their
jurisdiction. A wrecker servicelgarticipation on the State’s rotati list is governed by the rules
and regulations adopted by the State and compiledmanual issued tall interested wrecker
services. Annual inspections arenducted to ensure complianckwdeed, if a wrecker service
meets or complies with the State’s rules amgulaions, according to &htiff, that wrecker
service must be included on thatsts rotation list. Further, ¢hState’s towing manual provides
for specific procedures that must be followedobe a wrecker service can be removed from the

rotation. The manual provides that wrecker sewibave the right to a hearing and appeal

! The Court uses “wrecker service” and “towitgmpany” interchangeably in this Order.
Any difference between the two terms is imer&l to the Motions before the Court.



regarding any decision to remove or suspend tlhem the towing list. Plaintiff asserts that any
suspension, removal, or othetdarruption of a wrecker serviceiigclusion on the list causes that
wrecker service to sustain significant financial losses.

The City maintains a separate rotating tagviist for the purposef utilizing private
towing companies’ services for wrecks occurringhin its jurisdiction. The City maintains
“Recovery, Towing[,] and StoragStandards,” which dictate ehrequirements for a towing
company to be included on its list. The Citysandards require wrecker services to expend
substantial funds to ensure compta in exchange for the expeata that said swices will be
called upon on a regular basis. Among other remerdgs, the City’s Standards require that a
wrecker service meet the State’s requirementsder to remain on the City’s list.

As stated above, Plaintiff is engaged ie thusiness of towing and recovery services.
Plaintiff was listed on the Stagelist for the district surrouting Jackson, Tennessee, and on the
City’s list for seveal years by the summer of 2016. Pldfnaintains that it met the standards
required by the State and the City. On JAn&016, a tractor trailer vehicle owned by TNJ
Trucking Company (“TNJ”) crashed on Pyburn RaadHardin County, Tennessee. Plaintiff
arrived at the scene at the request of State alficiue to its inclusion on the rotation list for the
Jackson district. Plaintiff perfored towing and recovery servicesPlaintiff continued to clean
up the scene of the accident for a two-day period and sustained significant damage to its
equipment. Not only had the tractor trailerebedisabled, but the trailer's cargo had spread
across the accident scene and posed a dangex bedith, safety, and welfare of the individuals
residing or working the area. SubsequenBiaintiff sent TNJ an invoice for $44,553.75—an
amount that Plaintiff states is reasonable amstomary for the work performed. TNJ, through

its insurer, paid the invoice as well as a Bnadditional amount for stage fees on June 22,



2016. TNJ or its insurer, however, then complaitined they had beeovercharged. TNJ asked
Bratton to look into the mattedespite Bratton’s lack of knowled@e to the serges performed
by Plaintiff.

In or around July 2016, Bratton communicateddatdormation about Plaintiff to Welch.
Then, through an August 26, 2016 letter, Cityfddelants removed Plaintiff from the City’s
towing list. City Defendants did not contact Plaintiff regarding its removal from the towing list
or even the circumstances surroungdthe services performed for TN According to Plaintiff,
Bratton did prepare an investtgee report that was not only incomepe but also contained false
information. Plaintiff maintains that Bratton kmehat his report was aomplete and contained
false information at the time of his investigatioMansfield issued determination on January
23, 2017, to remove Plaintiff from the State’s towiisg based solely on the opinion of Bratton.
Plaintiff was then notified of a pre-removal hearing held on February 7, 2017. But at the
hearing, Plaintiff was not allowed to discowvary information concerning the underlying facts
serving as the basis for its exclusion from th&tion list or any otheinformation. No one
representing TNJ, its insurer, tire owners of the cargo it wdransporting at the time of the
accident, was present for the hearing. Margfissued his final determination on February 21,
2017, which permanently removed Plaintiff frometlstate’s list. Platiff maintains that
Mansfield, in making his final determination,)(fgnored Plaintiff's position along with any
documents Plaintiff was allowetb present; (2) denied Plaiffis request to discover the
underlying facts and circumstances that surded the complaint obvercharging; and (3)
accepted the faulty report of Bratton. Hipmaon April 4, 2017, Albertson upheld the final

determination without any additional inquiry.



Il. STANDARD OF LAW

A defendant may move to dismiss a claim‘fiailure to state a claim upon which relief
can be granted” under Federal Rule of CRrocedure 12(b)(6). When considering a Rule
12(b)(6) motion, the Court must treat all of the well-pkxhdllegations of the Complaint as true,
construing those allegations in the lighbst favorable to the non-moving partysaylor v.
Parker Seal C0.975 F.2d 252, 254 (6th Cir. 1992ge also Scheuer v. Rhodé$6 U.S. 232,
236 (1974) (“[I)t is well established that, in passorga motion to dismiss, . . . the allegations of
the complaint should be construed favoralbdy the pleader.”). Legal conclusions and
unwarranted factual inferences, howewveeed not be accepted as truklorgan v. Church's
Fried Chicken829 F.2d 10, 12 (6th Cir. 1987) (citigestlake v. Luca$37 F.2d 857, 858 (6th
Cir. 1976);Davis H. Elliot Co. v. Caribbean Utilities Cob13 F.2d 1176, 1182 (6th Cir. 1975);
Blackburn v. Fisk Univ.443 F.2d 121, 124 (6th Cir. 1971)). “To avoid dismissal under Rule
12(b)(6), a complaint must contagmther direct or inferential allegations with respect to all the
material elements of the claimWittstock v. Mark A. Van Sile, In&30 F.3d 899, 902 (6th Cir.
2003) (citingTahfs v. Proctor316 F.3d 584, 590 (6th Cir. 2003))nder Federal Rule of Civil
Procedure 8, a complaint need only contain “a short and plain statement of the claim showing
that the pleader is entitled telief.” Fed. R. Civ. P. 8(a)(2Although this standard does not
require “detailed factual allegyans,’ it does require more thalbels and conclusions’ or ‘a
formulaic recitation of the eleemts of a cause of action.’Reilly v. Vadlamudi680 F.3d 617,
622 (6th Cir. 2012) (quotinBell Atlantic Corp. v. TwombJy650 U.S. 544, 555 (2007)gee also
Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 555). In order to
survive a motion to dismiss, the plaintiff mu#iege facts that, if accepted as true, are sufficient

“to raise a right to relief abovéhe speculative level” and tot&de a claim to relief that is



plausible on its face. Twombly 550 U.S. at 555, 570. “A claim has facial plausibility when the
plaintiff pleads factual content that allows theud to draw the reasonable inference that the
defendant is liable for the misconduct allegeddbal, 556 U.S. at 678 (citingwombly 550

U.S. at 556).

. ANALYSIS

A. Effect of the Amended Complaint

City Defendants assert that the Court sdutat the Amended @aplaint as a response
to their Motion to Dismiss. Garry Welch’s atfte City’s Reply to Kenigs’'s Resp. Opp’g the
Mot. to Dismiss, at 1-2, Aug. 31, 2017, ECF Neb [hereinafter “CityDefs.” Reply]).
Generally, the filing of an amended complaint supersedes any previous comiaimy. v.
Mohawk Motors of Mich., Inc236 F.3d 299, 30607 (6th Cir. 2000) (citimgre Atlas Van
Lines, Inc, 209 F.3d 1064, 1067 (8th Cir. 2008)assey v. Helmari96 F.3d 727, 735 (7th Cir.
1999)). City Defendants argue, however, tihat Amended Complaint should be considered a
Response to their Motion because it is responsitieealeficiencies highlighted in their Motion.
City Defs.” Reply, at 1 (citind.ittle v. Corrections Corp. of Am., In2001 WL 1910056, at *1
(W.D. Tenn. Oct. 31, 2001) (VesamvM.J.)). City Defendants’ pdis not completely illogical,
and another member of thio@t has reasoned similarhsee ECIMOS, LLC v. Carrier Corp.
2016 U.S. Dist. LEXIS 59191, at *4 n.1 (W.D.Are May 4, 2016) (“Plaintiff's Amended
Complaint . . . does not modify amggal theory or factual basisrf@laintiff's claims. . . . [and]
had no effect on the argumentsseal in the Motion to DismissAccordingly, the Court finds
that the Motion to Dismiss is not moot . . )..” But the Court intends to stick to normal

procedure as supported by the Sixth Circuit'secksv. When Plaintiff filed its Amended



Complaint, its original Complaint was remdd a nullity. The Amended Complaint has
controlled this case from the moment of tAmended Complaint’s filing. As a result, all
motions that seek dismissal of the origi@mplaint are now moot.Accordingly, both City
Defendants’ Motion to Dismiss and Stédefendants’ first Motion to Dismiss af2ENIED as
moot. If City Defendants wish tile a new Motion to Dismisshey have fourteen (14) days

from the entry of this Order to do so.

B. Plaintiff's Causes of Adion Against State Defendants

In its Amended Complaint, Plaintiff brgs the following claims against State
Defendants: (1) deprivation of its property iolation of the Fifth anéfourteenth Amendments;
(2) violation of its due procesghts as guaranteed by the Fithd Fourteenth Amendments; (3)
violation of its right to equaprotection under the law as affedl by the Fifth and Fourteenth
Amendments; (4) arbitrary andapricious treatment in viation of the United States
Constitution; (5) violation of rights as guararddey the First and Fourteenth Amendments; (6)
infringement of the right to legitimately conducbusiness under the United States Constitution;
and (7) infringement and denial of the right ¢ontract in violatia of the United States
Constitution. Am. Compl., I 31, ECF No. 24State Defendants acknowledge in their
Memorandum that they are only moving fartial dismissal of the Amended Complaint. Mem.
of Law in Supp. of Defs.” Mot. to Dismisat 2, Sept. 12, 2017, ECF N28 [hereinafter “State
Defs.” Supp’g Mem.”]. As such, they argue for the dismissal of the following claims by
Plaintiff: (1) First Amendment claims, (2)ffi Amendment claims, (3) Fourteenth Amendment
equal protection claims, (4) Fourteenth Ameedinprocedural due process claims, and (5)

Contract Clause claims. By its own argmh Plaintiff folds its claim involving the



infringement of its right to legitimately condug business under its Fourteenth Amendment Due
Process Clause claim. Pl’s Resp. to Muot. Dismiss Filed on Beliflaof Defs. Bratton,
Mansfield, and Albertson, at 11-12ept. 20, 2017, ECF No. 29 [hereinafter “Pl.’s Resp. to State
Defs.” Mot.”]. But this still leaves Plaintif§ substantive due procedaim under the Fourteenth

Amendment and its “arbitrary and capricibakim undisturbed by the instant Motion.

C. First Amendment Claims
Plaintiff has withdrawn its First Amendmentarghs. Pl.’s Resp. to State Defs.” Mot., at

7. Therefore, Plaintiff's First Amendment claims BISMISSED.

D. Fifth Amendment Claims
1. Due Process Clause

State Defendants correctly powut in their Memorandum théte Due Process Clause of
the Fifth Amendment is only applble to the federal governmemarker v. Burt 595 F. App’x
595, 600 n.3 (6th CiR015) (citingScott v. Clay Cty205 F.3d 867, 873 n.8 (6th Cir. 200G
United States v. Greelb54 F.3d 637, 650-51 (6th Cir. 2011) (citiglling v. Sharpe347 U.S.
497, 498-99 (1954)Haile v. Henderson Nat'l Banl57 F.2d 816, 827 (6th Cir. 1981) (Keith,
J., dissenting).Plaintiff responds, howeveby invoking the Takings Clae rather than the Due
Process Clause. Pl.’s Resp. $tate Defs.” Mot., at 7. And indeed, Plaintiffs Amended
Complaint lists its causes of action as consistif not only the Due Process Clause under the
Fifth Amendment but also the deprivation pfoperty rights in lation of the Fifth
Amendment. Am. Compl., 11 31(a)—(b), 34(a);-@®LF No. 24. Thus, in so far as Plaintiff

brought claims against State Defendants underFifth Amendment’s Due Process Clause as



stated in paragraph 31(b) of the Anded Complaint, such claims &@¢&MISSED. The Court

will, however, further examine Plaintiff's allegations as to the Takings Clause.

2. TakingsClause
Plaintiff maintains that its allegations—that (1) it had a property interest in remaining on
the City tow list, (2) tkb City through Welch deprived Pl4ih of that interest by removing
Plaintiff from the two list without any investigan or other process th&aintiff was due, and
(3) the basis for its Amended Complaint waattRlaintiff received no compensation for the
deprivation of its property interestare sufficient to sustain a Talgs Clause claim. Pl.’s Resp.
to State Defs.” Mot., at 7.Plaintiff makes no argument, howery that the actions of State
Defendants constituted a taking. Therefore, tbherCfinds that Plainti has failed to state a
claim under the Takings Clause against Stagsfendants. Such claims are accordingly

DISMISSED.

3. Equal Protection
Plaintiff's equal protection claim, in sorfas it relies on the Fifth Amendment, fails
because the equal protection edinof the Fifth Amendment igpplicable only to the federal
government.See United States v. Gredéd4 F.3d 637, 650-51 (6th Cir. 2011) (citiglling v.
Sharpe 347 U.S. 497, 498-99 (1954%upraSection 111.D.1. Plainff makes no allegation that
State Defendants are part of or otherwise aaimgpehalf of the federal government. Therefore,
Plaintiffs equal protection claim agains$tate Defendants, as brought under the Fifth

Amendment, is herel9ISMISSED.
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E. Equal Protection Clause

The Equal Protection Clause prohibits d®yate [from] . . . deny[ing] to any person
within its jurisdiction the equaprotection of the laws.” U.S. Const. amend. XIV, § 1.
“Fundamentally, the Clause protects againstdious discrimination awng similarly-situated
individuals or implicatng fundamental rights.’'Scarbrough v. Morgan County Bd. of EqJutZ0
F.3d 250, 260 (6th Cir. 2006). In effect, it Omibits discrimination by government [that]
burdens a fundamental right, targets a suspess,cta intentionally treatone differently than
others similarly situated without any rational basis for the differencedesel v. City of
Frankenmuth692 F.3d 452, 461 (6th Cir. 2012) (quotiRgndigo, L.L.C. v. Twp. of Richmgnd
641 F.3d 673, 681-82 (6th Cir. 2011)). Thus, “[tiheeshold element of an equal protection
claim is disparate treatment . . . Scarbrough470 F.3d at 260. “The precise level of scrutiny
that a court will provide a challenged provisiohgwever, “depend[s] uponéhnterest affected
or the classification involved.Johnson v. Bredese624 F.3d 742, 755 (6th Cir. 2010) (quoting
Dunn v. Blumstein405 U.S. 330, 335 (1972)) (Moore, dissenting). “[O]nce [a plaintiff
establishes] disparate treatment . . . , the quoééction analysis to kapplied is determined by
the classification used by gavenent decision-makers.Scarbrough 470 F.3d at 260. “Those
laws that burden a fundamental right or tametuspect class will beubject to strict scrutiny,
and will be upheld only when they are narrowlydesld to a compelling governmental interest.”
Johnson 624 F.3d at 755 (quotingoes v. Mungz507 F.3d 961, 964 (6th Cir. 2007)). But “a
law [that] neither burdens a fundental right nor targets a suspetass” must merely “bear[] a
rational relation to some legitimate endRomer v. Evans517 U.S. 620, 631 (1996) (citing
Heller v. Doe 509 U.S. 312, 319-20 (1993)). “In genertle Equal Protemn Clause is

satisfied so long as there is asible policy reason for the cldssation, the legislative facts on

11



which the classification is appatty based rationally may haveeén considered to be true by
the governmental decisionmaker, and the relatignehithe classification to its goal is not so
attenuated as to render the distion arbitrary or irrational.”"Nordlinger v. Hahn505 U.S. 1, 11
(1992) (citations omitted).

State Defendants assert that Plaintiffiroat sustain a claim under the Equal Protection
Clause. They argue that Plafhtas failed to allege any facssipporting the notion that Plaintiff
was targeted for disparate treatment because ohetmbership in a protected class. Plaintiff
argues, however, that it has gkel facts sufficient to support itdaim as a “class of one.See
Village of Wilbwbrook v. Olech528 U.S. 562, 564 (2000) (“Our cases have recognized
successful equal protection claims brou@ita ‘class of one. . . .”). In Willowbrook the
Supreme Court acknowledged once aghat “the purpose of thejeal protection @use of the
Fourteenth Amendment is to secure everyspe within the State’s jurisdiction against
intentional and arbitrary disenination, whether occasioned by exgs terms of a statute or by
its improper execution through duly constituted agentd.”(quoting Sioux City Bridge Co. v.
Dakota County260 U.S. 441, 445 (1922)). As such, a “slaone” may be alleged when “the
plaintiff alleges [(1)] that [it] has been intentionally treated differently from others similarly
situated and [(2)] that there is no ratibmasis for the difference in treatment.d. (citing
Allegheny Pittsburgh Coal Co. v. Commission of Webster €38. U.S. 336 (19898ioux City
Bridge Co, 260 U.S. 441). While the parties are inegggment that Plaintiff is pursuing its claims
under a “class of one” theory, thef course disagree over whet Plaintiff's allegations are
sufficient.

Plaintiff claims that State Defendants simgtaut Plaintiff for disparate treatment without

a rational basis. Pl.’s Resp. &tate Defs.” Mot., at 9. Plaifitisays its allegations that State

12



Defendants ignored relevant, accurate informatubien deciding to removPlaintiff from the
Department’s towing list.ld. (citing Am. Compl., 1 25-26, ECNo. 24). Plaintiff further
alleges that it was subjected “to worse treatment than other similarly situated wrecker services
that were allowed to remain on the townagation list.” Am. Canpl., 24, ECF No. 24.

State Defendants first argue that Plaintiff’'s allegation that it was treated differently from
similarly-situated towing or wrecker services insufficient because “similarly situated” is a
legal conclusion.SeeState Defs.” Supp’'g Mem., at 5. SidDefendants assert that there is no
factual allegation from Plaintithat supports the first requiremesfta “class of one” claim—the
defendants intentionally treated tplaintiff differently than othersimilarly situated. The Court
agrees. Plaintiff has not made any allegatiotod®w other towing serges are treated by State
Defendants. Its bare assertion that it wastdéckalifferently because it is not on the list is
insufficient.

Moreover, Plaintiff has not adequately sugpd his claim that the removal from the
towing lists lacked a rational basis. Plaintifshaertainly alleged that State Defendants relied on
false information in making thettecisions, but that is not theastlard for a rational basis under
this claim. “A ‘class of one’ plaintiff may deonstrate that government action lacks a rational
basis either by [negating] every conceivablsibavhich might support the government action, or
by showing that the challenged actimas motivated by animus or ill-will."Trihealth, Inc. v.

Bd. of Comm'rs430 F.3d 783, 788 (6th Cir. 2005) (citigarren v. City of Athengt1ll F.3d
697, 710-11 (6th Cir. 2005)). Thus, “Plaintiff . [has the] ‘heavy burden of [negating] every
conceivable basis’ for the Cityactions” or “prov[ng] that the challenged government actions
were motivated by personal malice unrelated [Defendants’] official duties.” Taylor

Acquisitions, L.L.C. v. City of TayloB13 Fed. Appx. 826, 837—38 (6th Cir. 2009) (citations

13



omitted). Here, Plaintiff has done neither, offering only the legal conclusion that the action
lacked a rational basis withofutrther factual support.
For these reasons, the Court finds that PRain&innot establish that is a class of one.

Therefore, Plaintiff’'s equal protection claims against State DefendariidSSSED.

F. Due Process Clause of the Fourteenth Amendment

“No State shall . . . deprive any person of life, liberty, or propertjout due process of
law.” U.S. Const. amend. X1V, 8§ 1. The Due Process Clause of the Fourteenth Amendment, has
been held by the higher courts to embrace both a procedural and substantive component to due
process.Town of Castle Rock v. Gonzgléd5 U.S. 748, 755-56 (200%)pward v. Grinage82
F.3d 1343, 1349 (6th Cir. 1996But see Albright v. Olive’510 U.S. 266, 275-76 (1994) (citing
TXO Production Corp. v. Alliance Resources Coff)9 U.S. 443, 470-71 (1993) (Scalia, J.,
concurring)) (Scalia, J., concurring) (“I rejettie proposition that the Due Process Clause
guarantees certain (unspieail) liberties, rather than merefuarantees certain procedures as a
prerequisite to deprivation of liberty.”). The Sixth Circuit has previously stated that the
distinctions between the two components, giowften difficult to idetify, can clarify “the
different standards applicable to each and tarmin the focus of [the Court’s] analysis.”
Howard 82 F.3d at 1349. Writing for the appellate panel, Judge Ryan explained the procedural
component as follows:

A procedural due process limitation, udiks substantiveaunterpart, does not

require that the government refrain fromkimg a substantive choice to infringe

upon a person's life, liberty, or propertytarest. It simply requires that the

government provide “due process” beforeking such a decision. The goal is to

minimize the risk of substantive error, to assure fairness in the decision-making

process, and to assure that the individual affected has a participatory role in the
process. . . . The rationale for grantinggadural protection tan interest that

14



does not rise to the level of a fundamental right lies at the very heart of our
constitutional democracyhe prevention of arbitrar use of government power

Id. The substantive component, “on the otherdhaerves the goal of preventing ‘governmental

power from being “used for purposes of opgsien,” regardless ofthe fairness of the
procedures used.1d. (quotingDaniels v. Williams474 U.S. 327, 331 (1986)). Procedural due
process thus ensures the ruldasf in “a government which is the administered by men over
men,” The Federalist No. 51at 319 (James Madison) (Qlm Rossiter ed., 1961), by requiring
certain procedures before an individual may herisled of life, liberty,or property. Substantive
due process, however, recognizbat there are certain libersighat the government may not
intrude upon without a most exawi scrutiny, even when all required procedural protections
were given. Here, State Defendants have embved to dismiss clais brought by Plaintiff
under the procedural component.

“The touchstone of procedural due prexzas the fundamental requirement that an
individual be given the opportunity tee heard ‘in a meaningful manner.Howard 82 F.3d at
1349 (quotingLoudermill v. Cleveland Bd. of Edu&21 F.2d 550, 563 (6th Cir. 1983f'd,
470 U.S. 532 (1985)). The opportunity to beakd in a meaningful manner is most often
expressed in terms of (hptice and (2) a hearingMathews v. Eldridge424 U.S. 319, 348
(1976) (quoting Joint Anti-Fascist Comm. v. McGrath341 U.S. 123, 171-72 (1951)
(Frankfurter, J., concurring)) (“Ehessence of due pra@seis the requirement that ‘a person in
jeopardy of serious loss [be gijenotice of the case against hand opportunity to meet it.””).
Thus, if Plaintiff is to be deprived of libertgr property by the Statet must be given a
meaningful hearing and notice of that hearingtstFihowever, Plaintiff mst allege that it was
deprived of a constituti@lly-protected libertyr property interestDeming v. Jackson-Madison

County Gen. Hosp. Dist553 F. Supp. 2d 914, 930 (W.D. Tenn. 2008) (citvhayler v. State

15



Board of Optometry102 F.3d 1453, 1456 (8th Cir. 1996)Then, if Plaintiff has sufficiently
alleged the deprivation of such an interest, istralso have alleged thiatvas not provided with
adequate procedural protects for that interest.Martinez v. City of Cleveland’00 F. App’x

521, 522 (6th Cir. 2017) (citingahn v. Star Bankl90 F.3d 708, 716 (6th Cir. 1999)).

1. Constitutionally Protected Interest

At the outset, the Court must determine weetPlaintiff is proceeding under the theory
that it was deprived of a property interest a liberty interest. The Amended Complaint
references Plaintiff's “vestegroperty rights,” Am. Compl 1 31(a), ECF No. 24. And in
Plaintiff's Response to State Defiants, Plaintiff refers to a @perty interest rather than a
liberty interest. Pl.’s Resp. to State Defs.” Mot., at 10. Thus, the Court finds that Plaintiff has
brought its claims under the theory of deprioatof a property interestithout due process.

Plaintiff has stated in a conglory fashion that “its [p]lacement on the [S]tate and [Cl]ity
lists . . . creates a protected property interegtth. Compl. § 12, ECF No. 24. But this legal
conclusion does rest on a few cogte allegations: {(lplacement on the Satist is governed
rules and regulations adopted by the State aodiged to each towing company; (2) inspections
are regularly conducted to ensure compliance wétial rules and regulans; (3) if the towing
company is in compliance, then the compamyst remain on the State list; and (4) a towing
company is entitled to a hearing and appeghréing any decision to remove, temporarily or
permanently, the company from the State lidt.q{ 9-10.

“Property interests, of course, amet created by the Constitution.Bd. of Regents v.
Roth 408 U.S. 564, 577 (1972). They are instead protected by it.

“The Fourteenth Amendment’s proceduypabtection of property is a safeguard of
the security of interest that a persors l@ready acquired in specific benefits.”

16



The mere unilateral expedtat of continuing to receive a benefit is not enough to

create a protected property interesstéad a “legitimate claim of entitlement”

must exist.
Lucas v. Monroe County03 F.3d 964, 978 (6th Cir. 2000) (quotiRgth 408 U.S. at 576-77).
“Because the Constitution protects rather thagatas property interests, the existence of a
property interest is determined by referencétosting rules or understalings that stem from
an independent source such as state lawhiillips v. Wash. Legal Found524 U.S. 156, 164
(1998) (quotingRoth 408 U.S. at 577). The Sixth Circuit upheld the dismissal of the plaintiffs’
procedural due process claimlincasfor failing to establish a pretted property interest when
the plaintiffs could point to no “ordinance, coadt[,] or other ‘rule[]of mutually explicit
understanding[] that support[ed] their claim eftitlement . . . .” 203 F.3d at 978 (quoting
Perry v. Sindermanm08 U.S. 593, 601 (1972)). For example Supreme Court stated in the
Perry that “[a] written contract with an explidienure provision clearly is evidence of a formal
understanding that supports a teacher’s clainentittement to continued employment unless
sufficient ‘cause’ is shown.” 408 U.S. at 601.Lucas however, the Sixth @uit distinguished
the case before it froeregg v. Lawson732 F. Supp. 849 (E.D. Tenn. 1989), because “[i]n
Gregg the court held that the plaintiff had a ‘legitimate claim of entitlemamemaining on the
wrecker tow list on grounds thatseveral references to and qmedures for removal or
suspension from the lisb compel compliance with the regtidans reflect the mutual nature of
the relationship establishdxy inclusion on the list.” Lucas 203 F.3d at 978 (quotinGregg
732 F. Supp. at 853) (emphasigad). Plaintiff makes sucHlegations here, noting that the
manual provided to each towing company conthitiee various requirements and detailed the
removal procedures, which required a hegrand an appeal. AnCompl., 11 8-10, ECF No.

24. Therefore, the Court findsathPlaintiff has sufficiently alged the existence of a protected
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property interest in remaining on the State’s towingdrd that Plaintiff has sufficiently alleged

that it was deprived of such interest.

2. AdequateProcedural Protections

The question is then whether the procedpratections of the Deptnent, as alleged by
Plaintiff, were inadequate. &e Defendants argue that the pded procedural protections were
adequate because they resulted imearing with notice to Plaintiff thereof, as well as an appeal.
And therefore, goes State Defendants’ argumeatn#ff's claim must fail. Plaintiff, however,
argues that neither the hearingr the appeal was meaningfaind therefore, the protections
provided by the State were inadequate.

Referring to Plaintiff's allegation, State f2adants note that the State’s towing manual
provided that a wrecker company has the rigl# heearing and appeal when an adverse decision
regarding its placement on theamag list has been renderedstate Defs.” Supp’g Mem, at 6
(citing Am. Compl., T 10, ECF & 24). State Defendants alsoenthat Plaintiff admits it was
given a hearing and notice of the hearingmpto its removal from the towing listld. (citing
Am. Compl., 1 27, ECF No. 24). c&ording to State Defendan®laintiff made“no allegation
that these procedures were inadequate,” aacetbre, “Plaintiff cannot maintain a procedural
due process claim under the Fourteenth Amendmemd” But Plaintiff argues “that the
February 7, 2017 hearing was not meaningfulnig sense of the word.” Pl.’s Resp. to State
Defs., at 11. And in support tfis argument, Plaintiff points @ number of allegations made in
the Amended Complaint: Mansfield ignoredekant facts and failed to obtain relevant
information before deciding to remove Pldiihtiom the towing list; Mansfield relied entirely on

Bratton’s report, which Plaintiff further allegevas “unreasonable, incompetent, and base[d]
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upon inadequate information”; Plaintiff was rentitled to discover any facts or information
regarding the allegations prior Eebruary 7, 2017; no persossaciated with TNJ was present
for Plaintiff to examine or cross-examine the February 7, 2017 heag; Mansfield further
failed to consider or ignored relevant evidenca thias presented by Plafhat the February 7,
2017 hearing.Id. (citing Am. Compl., 11 25-26, 28-29, ECIB.N24). Some of these statements
do not constitute factual assertions but mere naked accusations or legal conclusions. For
example, Plaintiff does not make any allegatithat would tend toh®w that Bratton was
unreasonable or incompetent. Nor does Plaietifflain what information Bratton knew to be
false. Under Rule 12(b), such assertiores raot presumed to be true by the Couvtorgan v.
Church's Fried Chicken829 F.2d 10, 12 (6th Cir. 1987) @fions omitted). But for the
allegations as to procedural deficiencies, thestjole presented is whether Plaintiff's allegations
describe a procedure thatindeed inadequate.

In determining whether procedural proteas are adequate, the Court balances the
private interest at stake, the State’s inteiasthe deprivation, rad the public interest.See
Mathews v. Eldridge424 U.S. 319, 339-40, 347 (1976). Inrdpiso, the Court must also
consider “the fairness and relilityi of the existing . . . prockures, [as well as] the probable
value, if any, of additionabrocedural safeguards.ld. at 343. “The fundamental requisite of
due process of law is the opporturtilybe heard. The[refore, ag@dring must be at a meaningful
time and in a meaningful manner.Goldberg v. Kelly 397 U.S. 254, 267 (1970) (quoting
Armstrong v. Manzo380 U.S. 545, 552 (1965grannis v. Ordean234 U.S. 385, 394 (1914))
(internal quotation marks omitted). “The oppmity to be heard must be tailored to the

capacities and circumstances ajgh who are to be heardd. at 268—-69.
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The Court first weighs the private interest akstin this case: Plaintiff's presence on the
State’s towing list. Plaintiff alleges that a sfigrant portion of its economic activity relies on its
presence on the towing list. To a degree, thisrest is comparable to one’s interest in
remaining employed.See generally Cleveland Bd. of Educ. v. LouderiD U.S. 532, 543
(1985) (“[T]he significance of the private interestr@taining employment caot be gainsaid.”).
Generally speaking, “depriving a persontleé means of livelihood is severeChristensen v.
Kingston Sch. Comm360 F. Supp. 2d 212, 216 (D. Mass. 2005) (qudtmgdermil, 470 U.S.
at 543-44) (internal quotation marks omitted). t BRlaintiff does not #ge that it is a
government towing service or wholly relianpan the State and City for its income. Thus,
Plaintiff's interest might appear more akin to a demotion rather than a termin&em. e.g.
Alameda Cty. Mgmt. Emps. Assn. v. Superior Cdu#b Cal. Rptr. 3d 556, 576 (Cal. Ct. App.
2011) (stating that the private interest in itay employment is reduced for a demotion as
against termination becarishe employee is not forced todi work elsewhere). But certainly
Plaintiff would need to find moravork to replace the lost revenue, and opportunities afforded
Plaintiff by the State do not appearbe so easy to replac&et the economic loss of a business
is not given great weight by the courtSee, e.g.Central Freight Lines, Inc. v. United States
669 F.2d 1063, 1068 (Former 5th Cir. 1982) (citMgthews v. Eldridge424 U.S. 319 (1976);
Arnett v. Kennedy416 U.S. 134 (1974 afeteria & Restaurant Workers v. McEIf@67 U.S.
886 (1961)) (“While this threatened loss is undoubtedly important to appellants, the hardship
does not compare with the personal economic losses imposed . . . in other cR#asf’);
Tramway Co. v. Stickneyp23 A.2d 107, 112-13 (N.H. 1987) (citihgudermil, 470 U.S. at
543; Goldberg v. Kelly397 U.S. 254, 264 (1970)) (“The privatderest at stake here is [the]

property interest in the compien of a construction contracAlthough this interest is not
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insubstantial, it is far less weighty than thoseolwed when, for example, a welfare recipient is
denied his benefits or an individual's employmis terminated.”). And when considering the
loss of a medical license iNguyen v. Dep’t of Healththe Court of Appeals of Washington
considered the economic loss to the appellahidrgely focused on the stigma and damage to
his reputation. 994 P.2d 216, 220 (Wash. Ct. App. 1989)d on other ground29 P.3d 689
(Wash. 2001). Arguably, Plaintiff has dealt witlgsa by being removed frothe City’s list as

a direct result of its raoval from the State lisbut Plaintiff has madao such allegation. The
Court must conclude that whiled#htiff's private interest is “not insubstantial,” it does not rise
to the compelling, or even sigraéint, interests of other cases.

Second, the Court considers the State’s interest in thitemeaBut State Defendants do
not raise what the State’s interasight be. It is nodifficult, however, for the Court to imagine
something along the lines of an irgst in ensuring the fair treatmeoftits citizens by those that
the State arranges to clean-up deaots on its roads and highway§his of course aligns with
the next consideration: the pubiiterest. The public’'s and tt&tate’s interesin ensuring fair
treatment by the towing companies is likewise not insubstantial, but the Court is not aware of
any source of law suggesting thatmight be so compelling a® obviously and drastically
outweigh Plaintiff's interest ithe economic activity that come®ifn being on the State’s towing
list.

Finally, the Court must consider the relidtlyilof the current proedures and burden of
requiring the procedures that Plaintiff arguessidue under the law. The Court finds itself
unable to adequately do so given only Plairdiféillegations and State Defendants’ Motion.
Combining this fact with Stat®efendants’ failure to adequéteargue the State and Public

interests in their Memorandum and mindful tha blurden is on State Defendants at this stage of
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the proceedings, the Court is ureabb unequivocally find that Plaiff has no claim. The Court
must therefore find that Plaifftmade sufficient allegations support its procedural due process

claims. Therefore, such claims survive this Motion to Dismiss.

G. Contract Clause Claims

And finally, State Defendants argtleat Plaintiff fails to allege facts sufficient to support
a claim against them under the Contract ClauBkintiff objects to thecharacterization of its
claims as being brought under the Contract Claagleer than the Fourteenth Amendment.
Plaintiff only asserts #t its rights to legitimately condt a business and to contract are
protected by the Fourteenth Amendment’s goi@a of Due Process amekre violated by the
actions of Defendants. Pl.’'s Resp. to State Dédst., at 11-12. Thus, there is no contracts
clause claim, and Plaintiff has brought no caosection regardinghese rights beyond its
Fourteenth Amendment Due Process Clause cldionthe extent that theauses of action raised
in paragraph 31(f)—(g) are diisct from Plaintiff’'s claimsunder the Fourteenth Amendment’s

Due Process Clause, such claims are heb@8MISSED.

V.  CONCLUSION

For the foregoing reasons, City Defendamiiition to Dismiss ad State Defendants’
first Motion to Dismiss ar®ENIED as moot, and State Defendsirdecond Motion to Dismiss
is GRANTED IN PART AND DENIED IN PART . All of Plaintiff's claims against State
Defendants ar®ISMISSED except for its procedural due pess claims under the Fourteenth
Amendment, substantive due process claimdeu the Fourteenth Amendment, and “arbitrary

and capricious” claims brought more generaliger the United States Constitution. As stated
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above, should City Defendants wish to file a newiamoto dismiss, they have fourteen (14) days
from the entry of this Order to do so.

IT 1S SO ORDERED.

s/ S. Thomas Anderson
S.THOMAS ANDERSON

CHIEF UNITED STATESDISTRICT JUDGE

Date: Februaryl, 2018.
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