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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

KOENIGS, L.L.C,,
Plaintiff,

V. No.1:17-cv-01109-STA-egb

CITY OF SAVANNAH, TENNESSEE; )
GARRY WELCH, indivi dually, and in his )
official capacity as Cty Manager of the )
City of Savannah, Tennessee; RICKY )
BRATTON; CURTIS MANSFIELD JR.; )
and JOHN ALBERTSON llI, )

)
Defendants. )

ORDER GRANTING IN PART AND DENYING IN PART
GARRY WELCH’'S AND THE CITY’'S SECOND MOTION TO DISMISS

Before the Court ighe Second Motion (ECHo. 34) of DefendantsGarry Welch
(“Welch”) and the City of Savam, Tennessee, (the “City”) ismiss the Aranded Complaint
(ECF No. 24) of Plaintiff Koenig L.L.C. As was the caseftine Court’'s February 1, 2018 Order
(ECF No. 33) resolvingpefendants’ First Motion to Dismissd the Second Motion to Dismiss of
Defendants Ricky Bratton, Curtidansfield Jr., and John Albertsdlhy Plaintiff presents a number
of constitutional claims for consideration. Defendants contend that Plaintiff has failed to allege
sufficient, concrete facts thatmuort any of the claims againgstem—neither iierms of setting

forth constitutional violatins nor in terms of satisfying theddiibnal requirementfor establishing

! Unless otherwise noted by the use of Béfendants,” the other Defendants’ names,
“another Defendant,” or simply “the other Defentig” the Court’s use of “Defendants” in this
Order referonly to Defendants Garry Welch and the City of Savannah.
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the liability of a municipality or onef its officials. Plaintiff, havever, argues that its allegations
adequately support its constitutal claims and the additiondurdles for these particular
Defendants. As to theequirements fomunicipal liability and an offi@l’s individual liability, the
Court agrees with Plaiffiti But as to the actual claims obnstitutional violations, the Court finds
that Plaintiff has largely falleshort with one exceptionFor reasons set forth below, the instant
Motion is GRANTED IN PART AND DENIED IN PART . Plaintiff's procedural due process
claims against Welch, in his personal capacity,oahd the City survive th Motion, while all of

Plaintiff's other claims agast Defendants are hereDySMISSED.

BACKGROUND

The Court recently set forth thocedural posture of this & and the algations of the
Amended Complaint as against allf®edants in its prior OrderSee Koenigs, L.C. v. City of
Savannah2018 U.S. Dist. LEXISL6204, at *2-8 (W.D. Tenn. Felb, 2018). In that Order, the
Court denied Defendants’ First Nian to Dismiss as moot but gtad Defendants leave to file a
new motion. And Defendants timely did so bynfijithe instant Motion. Plaintiff then filed a

Response (ECF No. 3@y which Defendants fitka Reply (ECF No. 37).

Il. STANDARD OF LAW

A defendant may move to dismiss a causadaion for “failure to state a claim upon
which relief can be granted” undeederal Rule of Civil Procedeir12(b)(6). When considering
a Rule 12(b)(6) motion, the Court must treat altref well-pleaded allegations of the Complaint

as true, construing those allégas in the light most favordd to the non-moving partySaylor



v. Parker Seal Co975 F.2d 252, 254 (6th Cir. 1998ge also Scheuer v. Rhodé$6 U.S. 232,
236 (1974) (“[I]t is well established that, in passorga motion to dismiss, . . . the allegations of
the complaint should be construed favoralty the pleader.”). Legal conclusions and
unwarranted factual inferences, howewveeed not be accepted as truklorgan v. Church's
Fried Chicken 829 F.2d 10, 12 (6th Cir. 1987) (citingestlake v. Luca$37 F.2d 857, 858 (6th
Cir. 1976);Davis H. Elliot Co. v. Caribbean Utilities Cab13 F.2d 1176, 1182 (6th Cir. 1975);
Blackburn v. Fisk Uniy.443 F.2d 121, 124 (6th Cir. 1971)). “To avoid dismissal under Rule
12(b)(6), a complaint must contagither direct or inferential allegations with respect to all the
material elements of the claimWittstock v. Mark A. Van Sile, In&30 F.3d 899, 902 (6th Cir.
2003) (citingTahfs v. Proctor316 F.3d 584, 590 (6th Cir. 2003))nder Federal Rule of Civil
Procedure 8, a complaint need only contain “a short and plain statement of the claim showing
that the pleader is entitled to relief.” Fed.@v. P. 8(a)(2). Althogh this standard does not

require “detailed factual allegjans,’ it does require more thalabels and conclusions’ or ‘a
formulaic recitation of the eleemts of a cause of action.’Reilly v. Vadlamudi680 F.3d 617,
622 (6th Cir. 2012) (quotinBell Atlantic Corp. v. TwombJyp50 U.S. 544, 555 (2007pee also
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigrombly 550 U.S. at 555) (“[T]he pleading
standard Rule 8 announces does not requireifel@ttactual allegations,’ but it demands more
than an unadorned, the-defendant-unlawfully-hakme accusation.”). In order to survive a
motion to dismiss, the plaintiff nstiallege facts that, if acceptedtase, are sufficient “to raise a
right to relief above the speculagivevel” and to “state a claim telief that is plausible on its

face.” Twombly 550 U.S. at 555, 570. “A claim has faquédusibility when the plaintiff pleads

factual content that allows the court to draw rthasonable inference that the defendant is liable



for the misconduct alleged.Igbal, 556 U.S. at 678 (citingwombly 550 U.S. at 556). Thus,
Plaintiff must have pleaded egific, concrete facts adequate allow the Court to draw
reasonable inferences that support the gendegjations of Defendants’ liability for each of

Plaintiff's claims.

lll.  ANALYSIS

A. Municipal-Liability Claims Against the City

A municipality may only be held liable und28 U.S.C. § 1983 if its policies, customs, or
procedures caused a violation of the plaintiff’'s constitutional rigishl v. Livonia Pub. Schs.
Sch. Dist, 836 F.3d 672, 685 (6th Cir. 2016) (citiMpnell v. N.Y.C. Dep't of Soc. Serv436
U.S. 658, 694 (1978)eyerman v. Cty. of Calhou®80 F.3d 642, 649 (6th Cir. 2012)). In
Thomas v. City of Chattanoog&98 F.3d 426 (6th Cir. 2005), the United States Court of
Appeals for the Sixth Circuit listed four alable avenues for a plaintiff to satisfy this
requirement: “(1) the municipa)l’s legislative enactments aofficial agency policies; (2)
actions taken by officials with final decisignaking authority; (3) goolicy of inadequate
training or supervision; or (4)@aistom of tolerance or acquiescentdéederal rightsviolations.”
398 F.3d at 429 (citinfPembaur v. City of Cincinaitd76 U.S. 469, 480 (1986Monell, 426
U.S. at 694 Stemler v. City of Floren¢ce26 F.3d 856, 865 (6th Cir. 199'Dpe v. Claiborne
County 103 F.3d 495, 507 (6th Cir. 1996)). Defendartpue that Plaintiff has merely recited
the elements of this requirement rather thangallp the concrete factsenessary to satisfy it.
See Ashcroft v. Igbab56 U.S. 662, 678 (2009) (quotiigll Atl. Corp. v. Twombleyp50 U.S.

544, 555 (2007)) (“A pleading that offers ‘labelsdaconclusions’ or ‘a formulaic recitation of



the elements of a cause of action will not do.’But Plaintiff asserts in its Response that the
Amended Complaint identified Welch as the City Manager and final policy maker for the City,
and that Welch, using his authority thereto, oged Plaintiff from the City’s towing list.
Defendants nonetheless maintain in their Repdy Blaintiff's allegatios are insufficient under

the pleading standards ©vombleyandlgbal. Specifically, Defendants argue that there are no
factual allegations that allowe&hCourt “to infer more than thmere possibility of misconduct.”
Garry Welch’s and the City of Savannah’s Bepd Plaintiff's Response to the Motion to
Dismiss the Amended Complaint, at 1-2, Mar. 26, 2018, ECF No. 37 (quagibal 556 U.S. at
679). While the Court has not yet concluddtht Plaintiff has sufficiently pleaded a
constitutional violation, the alig@tion that Welch removed Plaiifitirom the City’stowing list in

his capacity as City Manager is sufficient for this particular hurdle. Plaintiff's allegations,
setting forth the specific facts that Welch rensWaintiff from the towing list and that Welch,

in his position as City Manager, had final dgan-making authority, satisfy one of the avenues
for municipal liability under section 1983. Thusgardless of whether the evidence will later
support these allegations, the Court will not summaligyniss all claims against the City at this

stage.

B. Individual-Capacity Claims Against Welch

Defendants next argue thBfaintiff has failed to state an individual-capacity claim
against Welch. It is well settled in section8BS9claims that a plairffi must demonstrate the
defendant’s personal involvement in @léeged constitutical violation. Copeland v. Machulis

57 F.3d 476, 481 (6th Cir. 1995) (citiRizzo v. Goodet23 U.S. 362, 375-76 (1976)) (“In order



to prevail on [its] claim, [a lintiff] must establish that [théefendant] is culpable because he
was personally involved ifthe violation].”); Dunn v. Tennesse€97 F.2d 121, 128 (6th Cir.
1982) (“What is required is a causal conmattbetween the misconduct complained of and the
official sued.”);see also Albea v. Bun2017 U.S. Dist. LEXIS 189466, at *14 (W.D. Tenn.
Nov. 16, 2017) (citations omitted) (“Plaintiff[] ‘mughave] allege[d] withparticularity[] facts

that demonstrate what each defendant did tdai@ the asserted constitutional right.” . . .
Plaintiff[] must demonstrate el Defendant’s personal involventein the violation.”). And
Defendants assert that Plafhthas failed to so. Accordg to Defendants, Plaintiff's
allegations—that Welch (1) received false infation from another Defendant, (2) removed
Plaintiff from the towing list, (3) was the de@mn maker and author of the letter informing
Plaintiff of its removal from the towing listand (4) deprived Plaintiff of its constitutional
rights—contain “no factual allegans that establish a causannection between Welch and a
constitutional violation.” Garyelch's and City’s Mem. oLaw in Supp. of Their Motion to
Dismiss Koenigs, L.L.C.’s Am. Compl. for Fark to State a Claingt 4, Feb. 15, 2018, ECF

No. 34-1 (citing Am. Compl., at 11 23-24, 35-2&4ig. 29, 2017, ECF No. 24). As with the
City, it remains to be seen whether the allegations regarding Welch sufficiently describe a
constitutional violation, buPlaintiff's allegations are emgh to establish a nexus between
Welch and the purportedly unconstitunal conduct. Relying on éhletter from Welch, Plaintiff
alleges that Welch specifically removed Plairitidbm the towing list. Welch’s alleged conduct

is the very basis for Plaintiff's constitutional claims. Therefore, the Court declines to summarily
dismiss all claims against Welch on the idea that Plaintiff insufficiently alleged Welch’s personal

involvement in the violations set forth in the Amended Complaint.



C. Contracts Clause, First Amendment,Fifth-Amendment Due Process, Fifth-
Amendment Equal Protection, andEqual Protection Clause Claims

Any claims brought by Plaintiff against 2adants under the Contracts Clause, First
Amendment, Fifth Amendment’s Due Process &tglequal protection component of the Fifth
Amendment, or Equal Protection Clause are heRISMISSED for the reasons discussed by
the Court in its prior Order dismissingckuclaims against the other Defendarksenigs, L.L.C.
v. City of Savannagl2018 U.S. Dist. LEXIS 16204, at *12-18, 30-31 (W.D. Tenn. Feb. 1, 2018).
Plaintiff has withdrawn its First Amendment ctgi stated that it never brought a Contracts
Clause claim, and adopted @qual-protection arguments from fisor Response (ECF No. 29)
to the other Defendants. Neith@felch nor the City is an ageor division of the Federal

Government. Therefore, the Court seesi@ed to discuss these claims further.

D. Takings Clause Claim

Plaintiff maintains that its allegations—that (1) it had a property interest in remaining on
the City towing list; (2xhe City, through Welch, deprived Plafhiof that interest by removing
Plaintiff from the towing list without an invagation or other process that Defendants owed
Plaintiff;, and (3) the basis for its AmerdleComplaint was that Plaintiff received no
compensation for the deprivation of its propererest—are sufficient to sustain a Takings
Clause claim. Defendants disagree, noting bwdh “property” under the Takings Clause means
“real property and personal propertgge Pittman v. Chi. Bd. of Edué4 F.3d 1098, 1104 (7th
Cir. 1995) (citingRuckelshaus v. Monsanto Cd67 U.S. 986, 1003-04 (1984)), and that the

Amended Complaint lacks an allegation thhe City physically invaded or otherwise



appropriated any asset of Plaintiff. “Amonts other prohibitions against government
infringement on individual rights, the Fifth Am@ment, made applicable to States and their
subdivisions through the Fourteenth Amendmenbyides that ‘privatgroperty [shall not] be
taken for public use, wibut just compensation.”Darling v. Lake Cty. Bd. of Comm;rg012

U.S. Dist. LEXIS 72978, at *35 (N.D. Ohio Ma25, 2012) (quoting U.S. Const. amend. V)
(alteration in original). Although “[tlhe Suprem&ourt has consistentlyedlined to create a set
formula for identifying a ‘taking’ forbidden by the Fifth Amendment,” it “has instead prescribed
anad hog factual inquiry into the circumehces of each particular casdRaceway Park, Inc. v.
Ohio, 356 F.3d 677, 684 (6th Cir. 2004) (citi@gnnolly v. Pension Benefit Gty. Carp75 U.S.
211, 224 (1986)). Courts are to primarily consider three factors, though others may be relevant:
(1) “the economic impact of the regulation ore tblaimant,” (2) “the extent to which the
regulation interfered witlheasonable investment-backed expmta,” and (3) “he character of

the governmental action.ld.

The courts have dismissed taking chalEngvhen, “the challenged government action
caused economic harm[] . . . [but] did not inteef with interests that were sufficiently bound up
with the reasonable expectations of the claimantonstitute ‘propeyt for Fifth Amendment
purposes.” Penn Cent. Transp. Co. v. New York C@8 U.S. 104, 124-25 (1978) (citations
omitted). Here, Plaintiff alleges that it will suffer a great deal of economic harm by its exclusion
from the towing lists: Plaintiff will no longdse called upon to perform post-accident cleanups
and therefore not receive payment for such servid&st is Plaintiff's presence on the City's
towing list a cognizable properipterest under the Fifth Amendni@n The Court declines to

resolve this issue here because another coasiolerweighs against finding that a taking has



occurred. Plaintiff's Takings Clause claim mu#itmately fail due to the nature of Defendants’
alleged conduct and the nature of the gk property. A government action shows the
characteristics of a taking when it “physicallyade[s] or permanently appropriate[s] any of the
plaintiff[‘]s assets for its own use.’/Raceway Park, Inc.356 F.3d at 684see also Penn Cent.

Transp. Co.438 U.S. at 124 (citingnited States v. Caush$28 U.S. 256 (1946)) (“A ‘taking’

may more readily be found whehe interference with propgrtcan be characterized as a
physical invasion by government . . . .”). But Rtdf has not alleged that a government official
has seized any of its vehicles, buildings, moraythe like. Plaintiff has alleged that the
government has arbitrarily declined to use mitis services. Thus, the Court finds that
Plaintiff has failed to state a claim under thekihgs Clause. Accordingly, such claims are

herebyDISMISSED.

E. Fourteenth Amendment’s Due Process Clause

The Court believes it has adequatelysa@ed the distinction between the two
components of the Due Process Clause of thetEenth Amendment as well as the specificities
of a procedural due proceslaim in its prior Order.Koenigs, L.L.C. v. City of Savannd018
U.S. Dist. LEXIS 16204, at18-30 (W.D. Tenn. Feb. 1, 201&ee also Howard v. Grinag82
F.3d 1343, 1350 (6th Cir. 1996) (“Bhort, substantive due prosesrohibits the government’s
abuse of power or its use foretlpurpose of oppression, and@edural due process prohibits
arbitrary and unfair deprivationsf protectedlife, liberty, or propety interests without
procedural safeguards.”). Therefore, the Cauilt analyze Plaintiff's procedural due process

claim without a larger discussion but offer a mitr@rough treatment of substantive due process.



1. ProceduralDue Process

The Court previously determined that Pldfris claiming an unconstitutional deprivation
of a property interest rather than a liberty intereKbenigs, L.L.C. 2018 U.S. Dist. LEXIS
16204, at *21-22. “To survive a motion to dismiss onshprocedural due process claim,
[Plaintiff must] plead facts #t, if proven to be true, ould support a finding that (1)
[Dlefendants deprived him of a constitutionallyofacted interest and (2) [Plaintiff] was not
provided adequate procedural riglid protect that interest.kMartinez v. City of Clevelan@00
F. App’x 521, 522 (6th Cir. 2017) (citingahn v. Star Bank190 F.3d 708, 716 (6th Cir. 1999)).
Defendants contend that “Plaiiffi can point to no ordinance, contract or other ‘rule[] of
mutually explicit understanding[]’ that support[gis] claim of entittement to remain on the
[City’s towing] list.” Lucas v. Monroe County03 F.3d 964, 978 (6th Cir. 2000) (citiRgrry
v. Sindermann408 U.S. 593, 601 (1972)). Plaintiff, hoveeyrelies on the Court’s prior Order
and argues that the same reasoning applies he that Order, the Court stated:

In Lucas. . . the Sixth Circuit distiguished the caseefore it fromGregg v.

Lawson because “[ijnGregg the court held that the plaintiff had a ‘legitimate

claim of entitlement’ in remaining on the wrecker tow list, on grounds that

‘several references to and procedures for removal or suspension from the list to

compel compliance with the regulationgflect the mutual nature of the

relationship established by inclusion dhe list.”” Plaintiff makes such

allegations here, noting that the manual provided to each towing company

contained the various regements and detailed thhemoval procedures, which

required a hearing and appeal. Therefore, the Caduiinds that Plaintiff has

sufficiently alleged the existence of aof@cted property interest in remaining on

the State’s towing list and that Plaffithas sufficiently alleged that it was

deprived of such interest.

Koenigs, L.L.GC. 2018 U.S. Dist. LEXIS 16204, aR3-24 (citations and emphasis

omitted) (alteration in original). Here, Ri&iff alleged that the City has standards in

10



place that set forth the requirements for inadoson the list. Plaindi further alleged that

it expended substantial funds to remain in compliance withssamtiards in exchange for
the expectation that it would remain on the City’s towing list. The Court finds these
allegations indicative of “[an alleged] mutual nature of the relationship established by
inclusion on the list.” Although these allegats are not as strong as those against the
other Defendantssee id.at *22-24, the Court thinks th#tey still pass muster at this
stage of the proceedings. The allegatiomsigibly set forth a mutual understanding that
would tend towards a protectptbperty interest. Though tleeidence later shown to the
Court may or may not reflect such amderstanding, the pleading requirements are
satisfied. And as Defendants do not addtkesadequacy of the procedures for removal
from the City’s towing list, the Court findsahPlaintiff has satisfied both elements and

has therefore stated a claim for procedural due process against Defendants.

2. SubstantiveDue Process

The substantive component of “the Dueodtrss Clause . . . tsacertain arbitrary,
wrongful government actions ‘regardless of thenfass of the proceduresed to implement
them.” Zinermon v. Burch494 U.S. 113, 125 (1990) (quotimmniels v. Williams474 U.S.
327, 331 (1986)). As the Court stated in it®mpOrder, substantive due process “serves the
goal of preventing governmental power fromrigeused for purposes of oppression, regardless
of the fairness of the procedures use#ddenigs, L.L.G.2018 U.S. DistLEXIS 16204, at *20
(quoting Howard v. Grinage 82 F.3d 1343, 1349 (6th Cir. 1996)) (internal quotation marks

omitted). “Substantive due process . . . pratespecific fundamental rights of individual

11



freedom and liberty from deprivation at the hanflarbitrary and capricious government action.
The fundamental rights protedtdy substantive due proceadse from the Constitution itself
and have been defined as thogghts which are ‘implicit in the concept of ordered liberty.”
Gutzwiller v. Fenik860 F.2d 1317, 1328 (6th Cir. 1988) (citiRglko v. Connecticut302 U.S.
319, 325 (1937)pverruled on other ground®enton v. Maryland395 U.S. 784, 794 (1969))

(emphasis added). Defendants raise and argaiesaignultiple avenues for Plaintiff to claim a

violation of substantive due process, anel@ourt will address each in turn below.

I. Infringement of a Fundamental Right

Defendants argue that the alldgeoperty interest assue in this case does not rise to the
level of the rights guaranteely substantive due process. thlay, “[tlhe protections of
substantive due process have floe most part been accordednatters relating to marriage,
family, procreation, and the right to bodily integrity Albright v. Oliver 510 U.S. 266, 272
(1994) (citingPlanned Parenthood of Southeastern Pa. v. Ga8@y U.S. 833, 847-49 (1992)).
Thus,

[m]ost, if not all, state-created conttarights, while assuredly protected by

procedural due process, are not priécby substantive due process. The

substantive Due Process Clause is not eorexl with the gardevariety issues of

common law contract. Itsoacerns are far narrower, but at the same time, far

more important. Substantive due @ess “affords only those protections ‘so

rooted in the traditions and conscienoé our people aso be ranked as

fundamental.”
Charles v. Baesle©910 F.2d 1349, 1353 (6th Cir. 1990) (cwat omitted). The Court does “not

believe [that] liberty and justice are threatened, in the constitutional sense, by the failure of the

[City or Welch] to abide by” its relationship witRlaintiff, whatever the facts may show that

12



relationship to beld. There is no fundamental right iteclusion on a governmental towing list
that is implicit to our concepif ordered liberty. The injuralleged by Plaintiff amounts to a
deprivation of its property intesé without due process of lawThe act itself of removing
Plaintiff from the City’s towing list isnot beyond the limits of what Defendants may
constitutionally do. While the pcedural component dfie Due Process Clause may dictate how
Defendants may remove Plaintffom said list, the substangvcomponent in no way forbids
that ultimate result. Therefore, Plaintiffgeneral substantive due process claims against

Defendants are herel®ISMISSED.

il. Arbitrary and Capricious Action

Independent of its due process causeactibn, Plaintiff assertthat Defendants acted
arbitrarily and capriciously in its Amended Complaint. Defendants correctly identify this claim
as being under the umbrella of substantiveploeess even though an allegation of arbitrary and
capricious behavior is analyzed differently thiwe assertion of a violation of a fundamental
right. But despite Defendants’ ir@l assertion to the contrary, Plaintiff is correct that “[w]hile
challenges to arbitrary and capricious governmaction appear most frequently in cases
involving zoning and other ordinances, they moé necessarily limited to such case§Varren
v. City of Athens411 F.3d 697, 707 (6th Cir. 2005) (citidgnermon 494 U.S. at 125Duke
Power Co. v. Carolina Envtl. Study Grqug38 U.S. 59, 82-83 (1978Yill. of Belle Terre v.
Boraas 416 U.S. 1, 8 (1974))‘[A] substantive due process vatlon occurs when arbitrary and
capricious government action deprives an vitlial of a constitutionyy protected property

interest.” Id. (citing Nectow v. City of Cambridge77 U.S. 183, 187-88 (1928)}yi-Corp
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Mgmt. Co. v. Praznik33 F. App’x 742, 747 (6th Cir. 2002pearson v. City of Grand Blanc
961 F.2d 1211, 1216-17 (6th Cir. 1992)). To adedypatkead such a claim, Plaintiff must
allege (1) a constitutionally protected property interest and (2) the deprivation of said interest
through arbitrary and capricioation by the governmenSee Paterek v. Vill. of Armad&01
F.3d 630, 648 (6th Cir. 2015) (quotiBgaun v. Ann Arbor Charter Twpb19 F.3d 564, 573 (6th
Cir. 2008)). The Court has already found that rRiffi sufficiently pleaded the existence of a
constitutionally protected properiyterest. Thus, the issue heravisether Plaintiff's allegations
describe an arbitrary and capaas deprivation by Defendants. ri&eally speaking, an action is
arbitrary and capricious if “thers no rational basis for [it].” Pearson 961 F.2d at 1221
(quoting Stevens v. Hun646 F.2d 1168, 1170 (6th Cir. 1981pefendants argue that Plaintiff
has merely recited the legal conclusion thateDdants’ behavior waarbitrary and capricious
without alleging any supporting fact Plaintiff contends, howey, that Welch’s decision to
remove Plaintiff from the City’sist merely because Plaintiff ddbeen removed from the State’s
list does not constitute a rafial basis for the removal.

In the Court’s view, Defendants’ removal Plaintiff from their towing list because
Plaintiff had been removed from the State’s isshot alone indicative of irrational behavior.
Defendants had clearly set forth the requirentbat wrecker services must comply with the
State’s own requirements—a rule that appéagscally grounded in both efficiency and the
protection of the City’s citizens. And when peated with Plaintiff's removal from the State’s
towing list, Welch could quite rationally deducathrlaintiff had violated the State’s rules and,
therefore, the City’s rules. Vether the State’s or Welch’s inguiwas adequate is a matter of

procedural rather substantive dquecess. Therefore, the Coumnds that Plaintiff's allegations

14



do not support a finding of atbary and capricious behavior Accordingly, Plaintiff's
substantive due process claims against Defeadstetnming from the allegations of arbitrary

and capricious behavior atBSMISSED.

iii. Additional Avenues
Defendants also argue that Plaintiffdlegations do not establish a violation of
substantive due process in terais‘conduct that shocks the consoce” or based in Plaintiff's
right to contract. Plaintiff doesot address these issues. Accogtl, to the effect that Plaintiff
raised a claim for a violation of substantive guwecess in these areascliclaims are hereby

DISMISSED.

F. Official Capacity Claim Against Welch
The parties are in agreement that Plaintiffairils against Welch in his official capacity
are superfluous to Plaintiff's claims againse t8ity. Accordingly, Plaintiff's claims against

Welch in his official capacity—Huwnot his personal capacity—apéSMISSED.

G. Qualified Immunity for Welch

Defendants also assert qualified immunity behalf of Welch. The Court recently
described the doctrine as follows:

Qualified immunity is a doctrine that “shield#ficials from civil liability if their

conduct ‘does not violate clearly estabbg statutory or constitutional rights of

which a reasonable person would have kmdw Its purpose is to provide some

protection from suit to government fiofals that perform discretionary
functions. ... A qualified-immunity anais has two steps: “(1) whether,

15



considering the allegations in a lightost favorable to the party injured, a

constitutional right has den violated, and (2) whether that right was clearly

established.”
Albea v. Bunn281 F. Supp. 3d 670, 677-78 (W.D. Tenn. 2017) (ciDagah v. Krisher 865
F.3d 361, 374 (6th Cir. 2017state of Carter v. City of Detroid08 F.3d 305, 310-11 (6th Cir.
2005);Beard v. Whitmore Lake Sch. Djgt02 F.3d 598, 602—-03 (6th Cir. 2005)). And although
gualified immunity is an affirmative defense tgaily suited for the summary judgment stage of
the proceedings, a federal “court can resdhe qualified immunity inquiry based on a [Rule
12(b)(6)] motion to dismiss.”Jackson v. Schultz129 F.3d 586, 589 (6th Cir. 2005) (citing
Leatherman v. Tarrant Cty. Narcagidntelligence and Coordination Uns07 U.S. 163, 165-68
(1993)). But for this Court to do so, it must betam that “no violatiorof a clearly established
constitutional right could be founchder any set of facts that coddd proven consistent with the
allegations or pleadings.” Id. Here, Defendants only assdftat Plaintiff has failed to
sufficiently allege a constitutional violation. Asat of Plaintiff's constitutional claims that the
Court has dismissed for that very reason, Defetsdare of course cocke But since those
claims have already been dismissed, the issuadh ef those instancesnsw moot. And as to
Plaintiff's procedural due press claims, the Court has foursdfficient allegations of a
constitutional violation with, asliscussed in Section 111.B, sufficient allegations of Welch’s
personal involvement in the violation. Thiading still, however, leaves one question: was the
right that Welch purportedly violatl clearly established? But tltatestion will not be answered
today. As Plaintiff poirg out, Defendants have not argued & jhncture that the right is not

clearly established. Thus, the @bbelieves the issue of Welch’'s qualified immunity is best

preserved for summary judgment.
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IV.  CONCLUSION

For the foregoing reasons, Defendants’ MotioBIRANTED IN PART AND DENIED
IN PART . All of Plaintiff's claims against Defendantexcept its procedural due process claims

against Welch, in his personal capacity only, and the CitDEBMISSED.
IT IS SO ORDERED.

s/ S. Thomas Anderson
S.THOMAS ANDERSON

UNITED STATESDISTRICT JUDGE

Date: April 23,2018.
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