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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

TRENISA ANDERSON and MARCUS
ANDERSON

Plaintiffs,

J.R.’S AUTO SALES OF UNION CITYLLC;

)
)
)
|
V. )  No. 1:17¢v-01171STA-egb
)
)
et al. )

)

)

Defendants

ORDER GRANTING DEFENDANTS " MOTION TO DISMISS AND
DISMISSING STATE LAW CLAIMS WITHOUT PREJ UDICE

Before the Court iDefendants Hopkins Investments IIRJAllen, individually and d/b/a
Hopkins Investment 2; and Allen BrotheMobtion to Dismiss (ECF No. 32) filed on February 9,
2018. Plaintiffs Trenisa Anderson and Marcus Anderson have responded in opposition, and
Defendants have filed a reply brief. For the reasons set forth below, Defendatits is
GRANTED.

BACKGROUND

This case involvesmautomobiletransactiongone wrong In November 2014 Plaintiff
Trenisa Andersorcontractedfor a 2005 Chrysler 300 from J.R.’s Auto Sales in Union City,
Tennessee While Plaintiffs maintain that Ms. Anderson purchased the car, Defendants respond
that the transaction ag a lease The Amended Complaint alleges that Plaintiff signed some
documents related to a purchase of the vehicle and other documents relégaddmf the vehicle.

(Am. Compl.q28.) The documents stated that the vehicle’s value was $10098%h a gross
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capitalized cost of $15,697.50ld( 20.) The parties’ agreement called for Plaintiff to make an
initial payment of $169.5and then 129 biveekly payments in the amount of $169.50d.
23.) Plaintiff traded a 1998 Ford Expedition as part of the transactohrf] 19.)

J.R.’s Auto Salesissigned its agreement with Ms. Anderson to Hopkins Investments II.
(Id. 1 26.) As partof the paperwork she signed, Ms. Anderson signed a document titled the
“Payment Protection System (GPS)Id.(1 30.) The document stated that Ms. Anderson agreed
to have a GPS device installed on the automobile for the purpose of ensuring thatdshfhiarja
payments on time and in accordance with the Retail Installment Sales Agréeifiént] 31.)
Plaintiff took delivery of her vehicle and made timely payments through August 30, 261%. (
37.) Plaintiff's payments were accepted by Hopkins Investments Il addRrAllen, and her
payments made with her credit card were processed by Allen Broth&r§.36.)

In early September 2015, an unknown agent of one of the Defendants notified Plaintiff that
she was delinquent in her paymentdd. { 38.) Plaintiff denied that she was behind in her
payments angpent several days attempting to confaetendants to clarify the status of her
account. Id. 1 39.) Then on September 14, 2015, while Plaintiff's son, a college student, was
using the car in Murfreesboro, Tennessee, an agent of one Defendant remotely thsaldhicle,
which was parked in a Wallart parking lot at the time. Id. T 40.) According to Plaintiff,
Defendants provided her with no notice of this action and otherwise failed to complyhevit
procedures described in the agreement between Plaintiff and J.R. Auto Baf$4¢42.) After
continuing to attempt to resolve the dispute but without success, Plaintiff notifiedd2ets on
September 19, 2015, that she was cancelling her insurance coverage for the auto add notifi
Defendants that the disabled vehicle was still parked in the Wal Mart parkingplof 46.) The

car continued to sit in the same location for nearly a momth g 49.)



On February 6, 2016, an unknown agent of Hopkins Investments Il swore out a criminal
complaint against Ms. Anderson, affirming that the remote GPS trackingnsy&ie no longer
working and that the vehicle could not be locatettl. § 50.) A warrantvasissued for Ms.
Anderson’sarrest on the charge of theft over $10,000, a Class C felddy{ $1.) Defendants
subsequently recovered the car and leased or sold it to another individual in Mayl801&4 ()

Even though Defendants regained possession of the car, Defendants did not notify law
enforcement. I¢. T 55.) The warranthereforeremained active, and Ms. Anderson was arrested

on the charge in September 2016, despite the fact that the car continued to be stidmame

time after it left her custody and contrdlld. § 5658.) The charge against Ms. Anderson was
dismissed on September 29, 20161. { 59.) The Amended Complaint alleges that Defendants
regularly use similar practices against other customers as part afdh®ial business operations.

Plaintiffs filed their suit on September 4, 2017, and an Amended Complaint on November
21, 2017. The Amended Complaint alleges a class action on behalf of all

individuals who contracted with one or more of the Defendants, and tendered

payments to them, and 1) the Defendant(s) sought to bring criminal charges after

breach of a contract; 2) failed to abide by the requirements of the Fair Debt

Collection Practices Act, federal or state law in the manner and method of

collection on the debt; 3) Defendants sought collection from an individual in such

way that constitutes harassment, wrongful repossession, or resulted inarthey

individual; 4) Defendants failed to abide by Tennessee law in the repossession and

resale of a leased vehicle; or 5) Defendants failed to abide by Tennessee law in the

terms of the lease agreement.
In a series of numbered counts, the Amended Complaint alleges the followses & action
against Defendants: the violation of 42 U.S.C. § 1983 for Plaintiff Trenisa Andersee sifedst

and conspiracytorts under Tennessee law of wrongful arrest/wrongful imprisonment; tortious

conspiracy; the intentional infliction of emotional distress; the violation ofaterél Fair Debt



Collection Practices Act; violations of several Tennesséasta wrongful trover/conversion; loss
of consortium; and breach of contract.

In their Motion to Dismiss, Defendants Hopkins Investments II, J.R. Allen, and Allen
Brothers argue that the Amended Complaint fails to state any of the claims agasest the
Defendants. Defendants first contend that Plaintiff cannot hold them liable under 42 U.S.C. §
1983 because Defendants are not state actors and the Amended Complaint fails teithllege
particularitythe existence of any conspiracy under § 1983. Dafaschext argue that they are
creditors, and not “debt collectors” for purposes of the Fair Debt Collection Rséiit. As for
Plaintiffs’ claims under Tennessee law, Defendants argue that the Adn@aodeplaint fails to
allege essential elements of kacause of action. Plaintiffs have responded in opposition.
Concerning Ms. Anderson’s § 1983 clainaintiffs argue that Defendants’ business practices
were the moving force behind the deprivation of Ms. Anderson’s constitutional righter her
FDCPA claims,Plaintiffs stress that none of the moving Defendants were parties to tin@cton
between Ms. Anderson and J.R. Auto Sales. Issues of fact remain over whetheabisfevere
creditors or “debt collectors” for purposes of the FDCPA. Plaintiffs go angue the sufficiency
of their pleadings as to each of their claims under Tennessee law. Defdralantided a reply,
restating most of the arguments they presented in their opening brief.

STANDARD OF REVIEW

A defendant may move to dismia claim “for failure to state a claim upon which relief
can be granted” under Federal Rule of Civil Procedure 12(b)(6). When considetileyl2®)(6)
motion, the Court must treat all of the wpleaded allegations of the pleadings as true and censtr
all of the allegations in the light most favorable to the-maving party. Scheuer v. Rhode416

U.S. 232, 236 (1974 aylor v. Parker Seal C0o975 F.2d 252, 254 (6th Cir. 1992However,



legal conclusions or unwarranted factual inferences neethen@ccepted as truevMorgan v.
Church’s Fried Chickey829 F.2d 10, 12 (6th Cir. 1987). “To avoid dismissal under Rule 12(b)(6),
a complaint must contain either direct or inferential allegations with respect to aiairgtaments
of the claim.”Wittstock v. Mark a Van Sile, In@30 F.3d 899, 902 (6th Cir. 2003).

Under Rule 8 of the Federal Rules of Civil Procedure, a complaint need only cantain “
short and plain statement of the claim showing that the pleader is entitled t6 FeltefR.Civ.
P. 8(a)(2). Although this standard does not require “detailed factual allegations,” it doeserequir
more than “labels and conclusions” or “a formulaic recitation of the elemeatsanfse of action.”
Ashcroft v. Igbal556 U.S. 662, 681 (2009Bel Atlantic Corp. v. Twombly550 U.S. 544, 555
(2007). See also Reilly v. Vadlamudi80 F.3d 617, 622 (6th Cir. 2012) (quotifgombly,550
U.S. at 555). In order to survive a motion to dismiss, the plaintiff must allege factsdabeepted
as trueare sufficient “to raise a right to relief above the speculative level” atafdte a claim to
relief that is plausible on its facelivombly 550 U.S. at 555, 570. “Aam has facial plausibility
when the plaintiff pleads factual content that allows the coultaie the reasonable inference that
the defendant is liable for the misconduct allegéglal, 556 U.S. at 678.

ANALYSIS

Plaintiffs have alleged a number of claims, both under federal law and statEHewCourt
analyzes the merits of eadbderal claim separately and then considers whether to exercise
supplemental jurisdiction over Plaintiffs’ claims under Tennessee law.
l. 42 U.S.C. § 1983

Section 1983 imposes liability on any “person who, under color of any statute, ogjinanc
regulaton, custom or usage, of any State” subjects another to “the deprivation of any rights,

privileges, or immunities secured by the Constitution or laws.” 42 U.S.C. § 188%der to



prevail on such a claim, a section 1983 plaintiff must establish “(iLjiteee was the deprivation

of a right secured by the Constitution and (2) that the deprivation was caused bygragming
under color of state law.Wittstock v. Mark A. Van Sile, In@30 F.3d 899, 902 (6th Cir. 2003).
“Section 1983 is not the source of any substantive rigghirhes v. Gillessl54 F. Supp. 2d 1353,
1357 (W.D. Tenn. 2001), but creates a “species of tort liabifity the violation of rights
guaranteed in the Constitution itseliManuel v. City of Joliet, 11].137 S.Ct. 911, 91&017)
(quotinglmbler v. Pachtmam24 U.S. 409, 417 (1976)). So the “threshold inquiry” under § 1983
is “to identify the specific constitutional right” at issukel. (quotingAlbright v. Oliver 510 U.S.
266, 271(1994)). Then the courtust deternme the elements of, and rules associated with, an
action seeking damages for its violationld. (citing Carey v. Piphus435 U.S. 247257-258
(1978)).

Plaintiff alleges that Defendants are liable under § 1983 for false anméstonspiring to
violate Ms. Anderson’s constitutional rightdn this case the constitutional source of each of
Plaintiff's § 1983 claims is the Fourth Amendment. The Fourth Amendment prijtfogsright
of the people to be secure in their persons . . . against unreasonaelieures.’ld. “A person is
seized by the police and thus entitled to challenge the government’s actionthndesurth
Amendment when the officeby means of physi¢dorce or show of authorityterminates or
restrains his freedom of movemeahtough means intentionally appliedBrendlin v. California
551 U.S. 249, 254 (200Tinternal citations and punctuation omittedYhe Fourth Amendment
als protects against arrest without probable cauSeurtright v. City of Battle Creel839 F.3d
513, 520 6th Ar. 2016)(citation omitted). To establish&1983 claim for false arres, plaintiff
must “prove that the arresting officer lacked probable cause to arrest theffglafatiis v.

Twardesky637 F. App’x859, 861 6th Ar. 2015) (quotingykes v. Anderspf25 F.3d 294, 305



(6th Cir.2010). Probable cause simply means a Smewble probability” that “under the totality
of the circumstances” a suspect has committed a ci@oertright, 839 F.3d at 521.

In this case the Court holds that Plaintiffs have failed to st8t&€983 claim against any
of the movingDefendant. An essential element of the claim is state action, and none of the
moving Defendants is state actor for purposes f1983. Generally one who actsunder color
of state law”is a government official or othgrersonemployed instate or local governmentn
some cases, private party mayct under color of state law the privateparty “acted together
with or . . . obtained significant aid from state officials” and did so to such a dbgtets actions
may properly be characterized as “state actidugjyar v. Edmondson Oil Co457 U.S. 922, 937
(1982). In other cases, a private party may be considered a state actor if he or skespergers
traditionally reserved tthe state. Jackson v. MetraEdison Cao.419 U.S. 345, 352 (1974But
in thiscase there are no allegations in pheadings tsuggest thaany of the moving Defendants
engaged in “state action.At best, Plaintiffs allege that an unknown agent of one or more the
moving Defendants made a complaint to police and falsely accuseahilistson of stealing the
car. “Providing information to the police, responding to questions about a crime, and offering
witness testimony at a criminal trial does not expose a private individual to liabiliactions
taken ‘under color of law’ eventfe information provided is false Moldowan v. City of Warren
578 F.3d 351, 399 (6th Ci2009) The Court concludes then that Plaintiffs have failed to state a
8 1983 claim. Therefore, Defendant’s MotiofGRANTED as to Plaintiffs’ § 1983 claims.

Insofar as the Complaint can be read to allege a conspiracy claim under,&hE983
Complaint does not plausibbjllege a civil conspiracyThe United States Court of Appeals for

the Sixth Circuit has defined a civil conspiracy claim under § B888llows:



A civil conspiracy is an agreement between two or more persons to injure another

by unlawful action. Express agreement among all the conspirators is no@angcess

to find the existence of a civil conspiracy. Each conspirator need not have known

all of the details of the illegal plan or all of the participants involved. All that must

be shown is that there was a single plan, that the alleged coconspirator shared in the

general conspiratorial objective, and that an overt act was committed in fucéheran

of the conspiracy that caused injury to the complainant.
Heyne v. Metro. Nashville Pub. Sch55 F.3d 556, 563 (6th Cir. 201@guoting Spadafore v.
Gardner, 330 F.3d 849854 (6th Cir. 2003). “It is wellsettled that conspiracy claims must be
pled with some degree of specificity and that vague and conclusory allegations unsupported b
material facts will not be sufficient to state such a claim und€88.” Id. (quotingGutierrez v.
Lynch 826 F.2d 1534, 1538 (6th Cir. 198@gcordFarhat v. Jpke 370 F.3d 580, 599 (6th Cir.
2004). That pleading standard is “relatively strickieger v. Cox524 F.3d 770, 776 (6th Cir.
2008). An assertion, unaccompanied by supporting facts, that parties conspired with each other,
is a legal conclusion that a court need not accept as tduat 56364 (collecting cases). A
allegationof “a plan or agreement to violate [the plaintiff's] cbngional rights” is requiredid.
at 564. Here Ms. Anderson’s allegatitivat Defendants conspired with each other is entirely
devoid of supporting facts As such, the Complaint fails to state a claim for civil conspiracy.
Therefore, Defendants’ Math to Dismiss iSSRANTED as to Plaintiffs’ civil conspiracy claim
under § 1983.
Il. Fair Debt Collection Practices Act

Plaintiffs’ other cause of action under federal law is their claim thagrigkeints violated
the Fair Debt Collection Practices A¢the FDCPA”). Congress enacted the FDCPA *“to
eliminate abusive debt collection practices by debt collectors.” 15 U.S.C. § 169 §DCPA

creates statutory rules for attempts to collect a debt and preserves for thaerafeuright and

the opportunity tadispute the validity of @ebt. 15 U.S.C. § 1692gAs a threshold matter, the



consumerprotections afforded by thEDCPA apply only to a tlebt collectof’ meaning “any
person who uses any instrumentality of interstate commerce or the mails in samgsihe
principal purpose of which is the collection of any debts, or who regularly calleatsempts to
collect, directly or indirectly, debts owed or due or asserted to be owed analirer.” 15 U.S.C.
§ 1692a The statute’s consumegrotections do not apply to a “creditor,” which the FDCPA
defines asany person who offers or extends credit creating a debt or to whom a debt is owed, but
such term does not include any person to the extent that he receives an assiginaesfer of a
debt in default solely for the purpose of facilitating collection of such dehnfather.” 15 U.S.C.
§ 1692a. By definition, a party “cannot be both a ‘creditor’ and a ‘debt collector,” as defined in
the FDCPA, because those terms are mutually exclusBedge v.Ocwen Fed. Banke81 F.3d
355, 359 (6th Cir. 2012)The Supreme Court hasmply framed the “debt collector” inquiry this
way: whether the defendantejularly seeks to collect debts for its own account or does so for
‘another.” Henson v. Santander Consumer USA,1h87 S. Ct. 1718, 1721 (2017).

The Amended Complaint alleges that J.R.’s Auto Selasthe original party to Ms.
Anderson’s agreement for the car but assigned its rights in the agreemepkinsHnvestments
II. Am. Compl. § 24.Theissue presented then is whether the facts alleged show that Hopkins
Investments las the assignee of Ms. Anderson’s contnaat a “debt collector.” “For an entity
that did not originate the debt in question but acquired it and attempts to colie¢chanentity is
either a creditor or a debt collector depending on the default status of the deltirat tihevas
acquired. Bridge 681 F.3cat359. The Amended Complaint alleges that thegrssent occurred
simultaneous witlthe execution of the agreement in November 2014 but that the violations of the
FDCPA occurred beginning in September 2015, that is, before Ms. Anderson allegedigdefaul

on the debt. The Court holds that the Amended Complaint has alleged that Hop&stments



Il was acting as “creditor,” not as a “debt collectdrTherefore Plaintiffs cannot holdHopkins
Investments 1l liable for violations of the FDCPA.

This leavesPlaintiffs’ FDCPA claims againdDefendants J.R. Allen or Allen Brothers
The only allegation about these Defendants and their involvement in Ms. Anderson’s digpute ov
her account is that Ms. Andersbad phoneontactwith and wrote letters tan unnamed person
acting on behalbf one or all of the movinBefendants. The Anmeled @mplaint alleges thahe
dispute over Ms. Anderson’s payniebheganin September 2015 with a phone call from an agent
of Hopkins Investments Il, J.R. Allen d/b/a Hopkins Investments 2, “and/or” Allen BsotAer.
Compl. 11 38 39. This pleading in the alternative fails to put Defendants on notice of which
Defendant engaged in the alleged conduct. Perhaps more importaatigmainder of Ms.
Anderson’sallegations abouher attempts toresolve the dispute ovdrer debt all relate to
“Hopkins Investmets.” Id. 11 43, 44. The Court holds that these allegations do not plausibly
suggest that either J.R. Allen or Allen Brothers acted as a “debt collecidre Amended
Complaintfurtheralleges that Ms. Anderson’s credit card payments on her accouninveessed
by Allen Brothers, implying that Allen Brothers was a creditor collectingptsl forits own
account.” Henson 137 SCt. at 1721.Moreover, he pleadingshow that J.R. Allen and Hopkins
Investments Il are merely alter egohe Amended Comalint alleges that Defendant J.R. Allen
did business as Hopkins Investments 2 and that Hopkins Investments 2 was also known as Hopkins
Investments Il. In other words, the pleadings plausibly shtvat J.R. Allen and Hopkins

Investments |1l ara single entgrise® To the extent then that Hopkins Investments Il was a

! The Amended Complaint does not allege whether Defendant Allen Brothers is a
registered business organization or has any other legal status. The pleadifeggedbat
Hopkins Investments Il and Allen Brothers have their principal place of businibessame
address235 Westgate Drive, Union City, Tennessee.

10



“creditor,” J.R. Allenalso qualifies as a “creditor.For all of these reasons, Defendants’ Motion
to Dismiss Plaintiffs’ FDCPA claims GRANTED.
lll. Claims Under Tennessee Law

The remainder of Plaintiffs’ claims arise under the laws of the state of Tennélsee.
Court has discretion to take jurisdiction over these claims only by virtue of 28 U.S.C. 8§)1367(a
which grants district courts “supplemental jurisdiction over aleotiiaims that are so related to
claims in the action within such original jurisdiction that they form part of the saneeocas
controversy under Article Il of the United States Constitution.” 28 U.S.C. § 136A@Jing
dismissed the claims over which it has original subjeatter jurisdiction, the Court must next
determine whether it should exercise supplemental jurisdiction over Plaint#fs’law claims.
“With respect to supplemental jurisdiction in particular, a federal courtshagectmatter
jurisdiction over specified stataw claims, which it may (or may not) choose to exercise.”
Carlsbad Tech., Inc. v. HIF Bio, Inc556 U.S. 635, 639 (2009)[I]f there is some basis for
original jurisdiction, the default assumption is that the court will exercise suppigmeisdiction
over all related claims.Veneklase v. Bridgewater Condos, L.&70 F.3d 705, 716 (6th Cir. 2012)
(Campanella v. Commee Exch. Bank137 F.3d 885, 892 (6th Cir. 1998)However district
courts may decline to exercise supplemental jurisdiction over a related claywifthe following
apply:

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominates over the claim or claims over which the

district court has original jurisdiction,

(3) the district court has dismissed all claims over which it has original jurisdiction,

?At) in exceptional circumstances, there are other comgetasons for declining

jurisdiction.

28 U.S.C. § 1367(c).

11



Even when one of these statutory conditions applies, the district court may negsriharcise
supplemental jurisdiction over state law claims “if recommended by a caref&itlecation of
factors such as judicial economy, convenience, fairness, and co@ayriegieMellon Univ. v.
Cohill, 484 U.S. 343, 350 (1988). The district court enjoys “broad discretion” in this regard.
Phaneuf v. Collins509 F. App’'x 427, 434 (6th Cir. 2012) oy Musson Theatrical, Inc. v. Fed.
Express Corp.89 F.3d 1244, 1254 (6th Cir. 1996)).

The Court declines to exercise supplemental jurisdiction over Plaintiff&lineng claims
under Tennessee lawWhen district courts dismiss all claimmsdependery qualifying for the
exercise of federal jurisdiction, they ordinarily dismiss as well all reldtdd slaims. Artis v.

Dist. of Columbia 138 S.Ct. 594, 59798 (2018). In this case, Plaintiffs’ § 1983 and FDCPA
claims were the basis of the Court’s federal question jurisdiction under 28 U.S.C. § 1331. Th
Court has concluded that the Amended Complaint fails to state a plausible claim timeler ei
federalstatute The Court would add that Plaintiffs have already voluntarily dismissed similar
claims without prejudice against other Defendants in this case, preservinggtieio raise the
claims in a subsequent actio®eeStip. of Dismissal as to Hopkins Investmenit$,C and J.R.

Allen Investments, LLC, Apr. 10, 2018 (ECF No. 4@nder the circumstances, the Court declines
to retain jurisdiction over Plaintiffs’ various Tennessee law claims. eftwe, the Court
DISMISSESthose claims without prejudice to-fiee them in the courts of the state of Tennessee.

CONCLUSION

The Amended Complaint fails to state a plausible cfainmelief under 42 U.S.C. § 1983
or the federal Fair Debt Collection Practices Act. Defendants’ MotionsimiBs iSGRANTED
as to these claims, and the claims are dismissed with prejudice. The Court dedtirexcise

supplemental discretion over Plaintiffs’ remaining claims under statglasuant to 28 U.S.C.

12



1367 (c)(3). Plaintiffs’ state law claims against these Defendants areskgmighout prejudice.

IT IS SO ORDERED.
s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date:June 13, 2018.
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