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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

DAVID L. MILLINDER )
)
Plaintiff, )

V. ) No. 1:18-cv-01042STA-cgc
)
JOSEPH HUDGINS, JR., and )

DECATUR COUNTY, TENNESSEE, )

N N

Defendants.

ORDER GRANTI NG DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

The informer’s privilege is a longtanding rule of law that allows the government “to
withhold from disclosure the identity of persons who furnish information” conggeniminal
activity to law enforcement. State v. Ostein293 S.W.3d 53, 527 (Tenn. D09) (quoting
Roviaro v. United State853 U.S. 53, 59 (1957)). This case presents a troubling example of the
governmentdisregarding the informer’s privilege and disclosing the identity of an informer t
the suspects he had reported to the police. Before the Cadetaadantsloseph Hudgins, Jr.
and Decatur County, Tennesseklotion for Summary Judgment (ECF No. 34) filed on July 15,
2019. Despite a failure teafeguardhe informer’'s anonymityn this case Defendants’ Motion
must beGRANTED.

BACKGROUND

This is an action under 42 U.S.C. § 1988 the violation of Millinder's constitutional
rights Millinder alleges thahe acted as an informant to report drug trafficking activity in Decatur
County TennesseeHudgins who was at thtime a Decatur County law enforcement offi¢itok

Millinder’s tip and used the information to obtain a search warrant thab ledbotarrests and the
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bust ofa drug, gambling, and alcohol ring. Millinder allegibst Hudginscreateda risk tohis
personakafety byplacing Millinder’'s written statement and personal identifying inforomain an
investigative file that was later producealthe district attorney’s office The assistant district
attorney prosecuting the case then produced the file withnifilfis statement and information to
the attorney for the suspects in the course of discametiye case against the suspects, thereby
allowing the suspects to learn about Millinder’s identity and involvemetiternvestigation of
their crimes. Hudginsand Decatur Countgow seeksummaryjudgment onMillinder’s claims,
arguing thatMillinder cannot prove that Hudgins violatéds rights Defendants argue in the
alternative thaHudgins is entitled to qualified immui

l. Factual Background

The Court first considers whether a genuine issue of material fact exists taderec
judgment as a matter of laat this stage of the casdn support of their Motion for Summary
Judgment, Defendants have asserted that a number of facts are undisputed for purposes of Rul
56. Local Rule 54 (a)requires a party seeking summary judgmenpreparea statement of
facts “to assist the Court in ascertaining whether there are any material faissuite.d Local
R. 56.1(a). A fact is material if the fact “mighaffect the outcome of the lawsuit under the
governing substantive law.Baynes v. Cleland799 F.3d 600, 607 (6th Cir. 2015) (citidgley
v. United States20 F.3d 222, 224 (6th Cir. 1994) aAdderson v. Liberty Lobby, In&t77 U.S.
242, 24748 (1986). A dispute about a material fact is genuine “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving padynderson477 U.S. at 248For
purposes of summary judgment, a party asserting that a material fact iswaioiegein dispute

must cite particular parts of the record and show thaevwmencefails to establish a genuine



dispute or that the adverse party has failed to produce admissible evidence tbastggorFed.
R. Civ. P. 56(c)(1).

The Court findsthat the following facts are not in dispufier purposes of deciding
Defendants’ Rule 56 Motion. After his wife discovered marijuana in their son’s paoket,
Plaintiff David Millinder decided to conduct his own investigation into the source of thgsdru
(Defs.” Statement of Undisputed Fact 11 1, 2; ECF N&)3Millinder askecdhis nephewvhere
a teenager could buy drugs in the amad hisnephewtook himto Billy Bob’s Bar. (Id. § 3.)
There Millinder observed his nephew purchase $1,200 wortmafijuanafrom Jeff Hopper
(Id. 14.) Having witnesseén illegaldrug transaction Millinder contactedDefendant Joseph
Hudgins, a criminal investigator employed at the Decatur County Skdbifpartment.(ld. 19
5-7.) Hudgins askeMillinder to meet him under a bridge in a secluded locatmnsafety
reasons (Pl.’s Statement of Fact { 12, ECF No. 38-1.)

On February 1, 2016Millinder met Hudgins,reported what he had obseryeahd
completed awritten statement. (Defs.” Statement of Undisputed Fact § 10; Pl.’s Statement of
Fact 1 15.)Millinder wrote in his satementhat he had seen “a pound of weed bought from Jeff
Hopper's house” within thdast 24 hours. (Defs.” Statement of Undisputed Fact 7111.)
Plaintiff's report was consistemvith other information Hudgins had previously received about
Jeff Hopper. Rl.’s Statement of Fadif 13,18.) So using Millinder's informationHudgins

obtained a search warrant for Hopper's home. Duriagé#arclof Hopper’s residence, Hudgins

! Plaintiff testified in his deposition that he had seen the buy at Billy Bob’&&athen
wrote in his statement to Hudgins that he hatthesseda buy at Hopper’'s houseCf. Millinder
Dep. 31:2632:23, Mar. 4, 2019 (ECF No. &; Millinder Statementex. 1, Hudgins Dep., Mar.
4, 2019. 1t is not clear to the Court whether Plaintiff observed two different tramsacti
whether Millinder was referring to the same locationk any event, the parties have not
identified this as a genuine dispute of eratl fact, and the fact does not appear to be relevant to
the issues presented in Defendants’ Motion for Summary Judgment.
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discovered marijuana, firearms, and drug paraphernal@d. 7(22.) Based on the evidence
recovered during the search, polibenobtained arrest warrants for Hopper and his girlfriend
JudyMills and made the arrests at Billy Bob’s Batd. {25.) As part of a search of the bar
incident to the arrests, police fountbreweapons, gambling machines, aaddence ofllegal
alcohol sales. Id. 1 26.) Hopper and Mills were both charged and ewadigtpleaded guilty to
avoid trial. (d. T 39.)

Millinder’s allegations against Hudgins and Decatur Coumtthis case stem from the
handling of hisFebruary 2016statement reporting Hopper’s illegal activitieg\ccording to
Millinder, Hudgins assurelim that his identity would remain confidential and that his statement
would be stored in a locked cabinet, though Defendants addhéhatate would have called
Millinder as a witnes# the casehad gone to trial. Id. § 17.) A confidential informanusually
has some connection to or involvement with thieninal enterprisehe reports to the police;
whereasa citizen informant has neuchconnection. 1¢. 1 68.) Even though there was no
evidence Millinder was involved in Hopper’s crimiradtivity, Hudgins treated Millinder like a
confidential informant, not a citizen informantd.(11 9, 15.) Hudginsassigned Millinder a
confidential informant number anegtqured him to complete the paperwork for confidential
informants, allout of concernover Millinder’s motives in reporting Hopper, even after
Millinder’s tip was corroborated by what the police found at Hopper's home and Billy Bob’s
Bar. (id. 17 15, 16.)

Under Decatur County policies, source’sstatements and personal informatioerev
deemed confidential. Id. T 10.) Hudgins testified that while employed by Decatur County, his
practice was to keep confidential informant statements in a confidentigeplrate from his

investigative file. Id. § 27.) Hudgins did not produce confidential files to the District Attorney,



only investigative files. I¢l. 1 28.) Before turning over an investigative file to the District
Attorney, Hudgins wouldtypically review the file and remove or redact any personal or
confidential information. 1¢l. 19 11, 29.) Althoughludgins viewed Millinder like a confidential
informant, Hudginsdid not follow his normal practice of storing Millinder's statement in a
confidential file. Instead, Hudginsept Millinder’s informant statement in the investigative file.
(Id. § 32.) In Hudgins’opinion, Millinder's statement was “the basis for the whole case.”
(Defs.” Statement of Undisputed Fact § 13.)

When Hudgins left his employment athe Decatur County Sheriff's Department in
October 2016 a copy ofMillinder’'s statement incriminating Hopper was still in Hudgins’s
investigative file (Id. {1 17.) The parties dispute how exactly the investigative file containing a
copy of Millinder’s written statement came to the District Attorney’s Office. Hudgins claims
thatall of his investigative files and his confidential files remained in the custotheddecatur
County Sheriff's Departmerdt the time of his resignation(ld. § 18.) Hudgins denies that he
personally provide a copy ofthe investigative filecontainingMillinder’s statement to the DA.
(Id. 1 22.) Millinder contends thatiudgins’sothertestimonyshows Hudgins had already turned
the investigative file ovemtthe DAbefore he left the Sheriff's Departmenih any eventit is
undisputed that Hudgins did not disclose Millinder’s identity or produce any infiommabout
Millinder to the suspects themselves, Hopged Mills. (Id. 1 2324.)

The Assistant DAresponsible for the prosecution against Hopper and Mills was Lisa
Miller. (Id. 11 47, 60.) Miller was employed by the State of Tennessee in Tennektbe’s
Judicial District, which included Decatur Countyld.(f1 48, 49.) Miller testified thaaw
enforcement generallyrovided her with a compleffile for each case, includirige name of any

confidential informant. 1¢l. 19 5253.) During Miller's tenure, her District followed an open file



policy where criminal defenseattorneys were granted full access to all materials in the
investigative file. Kd. { 5455.) This meainthat an attorney for a defendant would have access
to the name, date of birth, aaddress of any individual identified in a criminal investigative file.
(Id. 1 57.) Miller testified that her practice was motremoveany information identifying a
confidential informant. 1¢l. T 58.) In Miller's opinion, a defense attorney had tigétrto
discover information about a confidential informant so that the attorney could cquéisé
informantas part of the defensgand independentlgscertain whether the attorney had athjical
conflict in the case based on the informant’s involvemeiat.  59.) Attorney Stephen Milam
representetHopper and Mills. Id. § 61.) Milam filed a motion for discovery and inspection
behalf of both Hopper and Milland was granted full access to the investigative file for each
defendant. Ifl. 11 6266.) Miller testified that ifMillinder’s written statement was contained in
the investigative file, then Milam would have received it as part of the produofi the
investigative file. Id. 11 68-69.)

At some time after he had made his confidential report to the authaviiéeder and
his familyendured a pattern of anonymous harassment and came to suspect that both Hopper and
Mills had learned abouMillinder’s role as an informer (Id. § 40.) Unknown individuals
vandalized the mailboat the addresksted on Millinder’s confidential statement.Id. 1 41.) On
more than oneccasion shots were fired atillinder’s house. Id. T 42.) Millinder and his son
experienced instances of unidentified individuals calling them “snitchil” (44.) Millinder’s
wife once saw Hopper himself drive up to the home, stop his car, and point a finger &i.Hgr. (

43.) Millinder's brother received a text message frompplker inquiring about Millinder’s



involvement in the investigation.ld( 11 3334.) Although no one was ever physically harrhed
and Millinder could not prove that Hopper or Mills was behard/ of the anonymouthe
incidents, Millinderand his family eventually moved out of fear for their safetg. f 31-32,
41-42, 45.)

Il. Defendants’ Motion for Summary Judgment

In their Motion for Summary Judgment, Defendants argue that Millinder carowa pis
§ 1983 claims as a matter of law. First, Millinder cannot show that he sufferedtaal injury.
Millinder has no proof that Hopper or Mills has personally participated in or caugeaf &me
property damage or harassment experienced by Millinder’s family. Thieoeeigidence Hopper
or Mills has personally threatened or physically harmed Millinder grraember of his family.
As such Millinder has failed to show that any harmtiaceableo Hudgins or Decatur County.
Second, there is no proof that Hudgins took any affirmativeratbi@reate or increase a risk of
harm to Millinder from a third party. Hudgins denies that he personellyeted a copy of
Millinder’'s informant statement to the District Attorney or Hopper or Mills. Even ifidiis’
decision to include Millinder's atement in the investigative file and produce the file to the DA
had violated Millinder’s rights, such a right was not clearly establigttetthe time of these
events Hudgins simply did what a reasonable law enforcement officer would have done under
the same circumstances. As a result, Defendants argue that the Court shoulchgmant t
summary judgment on Millinder's § 1983 claims and decline to exercise suppément
jurisdiction over his state law claims.

Millinder has responded in oppositionMillind er contends that Hudgins created or

2 There is also evidence that Millinder’s wife suffered a stroke, thougmBafés object
that Millinder has offered no opinion evidence to connectcthese of thestroke tothe stress
Mrs. Millinder experienced as a result of the alleged harassnienf] 47.)
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increased the risk of danger to him in two ways: by keeping Millinder'sdmmifal statement in

the investigative file and then by turning the file over to the DA. Hudgins not ohdyl fed
protect Millinder and holdhis report in confidence but also allowed the information to be
disclosed to the subjects of the investigation themselves and did so with delibeifédéeence

to Millinder’s safety. Hudgins testified that he kept Millinder’s statement in trestigative file
because he was concerned Millinder had a vendetta against Hopper and believeeridillind
statement was the basis for the case against Hopper. But Millinder couat#hne thiscovery of

the contraband corroborating Millinder's account of drug trafficking should have ldspel
whatever concerns Hudgins had about Millinder's motives. And it was the fruit of tliohega
that made out the case against Hopper and Mills, not Millinder’s tip. Millinder funtites that
under Tennessee law an aaifias no right to discover the identity of an informAoctording

to Millinder, Hudgins had ample time to reach these conclusions and should have known to
remove the statement from the investigative file. His failure to do so exhitidnerate
indifferenceto the risk of danger to Millinder. Millinder concludes by arguing that the contours
of his privacy rights were established under Sixth Circuit precedent. Tleer&efendants’
Rule 56 Motion should be denied.

STANDARD OF REVIEW

UnderFederal Rule of Civil Procedure 56(@party is entitled to summary judgment if
the party “shows that there is no genuine dispute as to any material fact and the isiovant
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56&®);Celax Corp. v. Catrett477
U.S. 317, 322 (1986). The Supreme Court has stated that “[t{jhough determining whether there is
a genuine issue of material fact at summary judgment is a question of law, it is auksjairg

that sits near the lafact divide.” Ashcroft v. Igbal 556 U.S. 662, 674 (2009). In reviewing a



motion for summary judgmend, court must view thevidence in the light most favorable to the
nonmoving party Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986)

A court does not engage in “jury functions” likeredibility determinationgand weighing the
evidence.” Youkhanna v. City of Sterling Height834 F.3d 508, 5156th Gr. 2019)(citing
Anderson 477 U.S. at 25). Rather, he question for the Court is whether a reasonable juror
could find by a preponderance of the evidence that the nonmoving party is entitled dacia ver
Anderson477 U.S. at 252. In other words, the Court should ask “whether the evidence presents
a suficient disagreement to require submission to a jury or whether it is ssideé¢hat one
party must prevail as a matter of lawld. at 251352. Summary judgment must be entered
“against a party who fails to make a showing sufficient to establish thierse of an element
essential to that party’s case, and on which that party will bear the burden ofaptoaf.”
Celotex 477 U.S. at 322.

In this case Millinder would hold Hudgins liable pursuant to 42 U.S.€983 which
creates a “species of tort liability” for the violation of rights guarahteehe Constitution itself.
Manuel v. City of Joliet, 11].137 S.Ct. 911, 916 (2017) (quaty Imbler v. Pachtman424 U.S.
409, 417 (1976)). Section 1983 imposes liability on a “person who, under color of any statute,
ordinance, regulation, custom or usage, of any State” subjects another to “thetidepoifvany
rights, privileges, or immunities secured by the Constitution or laws.” 42 U.S.C. § U98@r
§ 1983, he Court’s “threshold inquiry” is “to identify the specific constitutional right” at issue
and then apply the relevant elements and rules of an action to vindicate thdlaghel, 137 S.

Ct. at 916 (quoation omittedl. The constitutional righ&t stakehere is the Due Process Clause of

the Fourteenth Amendment.



“The Due Process Clause of the Fourteenth Amendment does not impose upon the state
an affirmative duty to protect its citizens against private acts of vigldnderather, places
limitations on affirmative state action that denies life, liberty, or ptgpeithout due process of
law.” Barber v. Overton496 F.3d 449, 4536th Gr. 2007) (quotingKallstrom v. City of
Columbus136 F.3d 1055, 1065 (6th Cit998). The state created danger doctrine exists as an
exception tathis general rule.“ Thestatecreateddangemoctrine allows plaintiffs to bring due
process claims under 8§ 1983 for harms caused bytpraciors—an anomaly because neither the
Fourteenth Amendment nor § 1983 regulates private dctiistate of Romain v. City of Grosse
Pointe Farms 935 F.3d 485, 4916th r. 2019)(citing Hunt v. Sycamore Cmty. Sch. Dist. Bd.
of Educ, 542 F.3d 529, 534 (6th Cir. 2008) So ‘while the state does not shoulder an
affirmativeduty to protect its citizens from acts of violence, it may not cause or greathasec
the risk of harm to its citizens without due process of law through its affirmatise Barber,

496 F.3dat 453 (quotingKallstrom, 136 F.3d at 1066 The state created danger doctrine
requires a “dmanding standarddf proof. Romain 935 F.3d at 492 (citingonesv. Reynolds
438 F.3d 685, 691 (6th Cir. 2006

ANALYSIS

Regardless of his motives for cooperating with authorities, an informer “suidlly
condition his cooperation on an assurance of anonyuityrotect himself and his family from
harm, to preclude adverse social reactions and to avoid the risk of defamation ocouwmalici
prosecution actions against himOstein 293 S.W.3dt 52627 (quoting 8 Wigmorek:vidence
§ 2374 at 762 (McNaughton rev. 1961))ere is no real dispute thdillinder’s anonymity was
not adequately protected in this ca3éhe proof viewed in the most favorable light to Millinder

shows that Millinder came forward andgnadea report to law enforcement about illegal drug
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trafficking activities in his community. Millinder’'s tip allowed law enforcement ttawba
searchwarrant, resulhg in two arrests and the takedown of a drug, gambling, and alcohol
operation. Millinder received what seemed to be a straightforward assurance from the
investigator that his identity as a tipster would remain confidential.

NeverthelessMillinder’s name addressdate of birth, and social security number were
eventuallyreleased to the very offenders who had been arresteal result ohis tip. The
disclosure of Millinder's name and information was just an honest mistaker inadvertence
Hudgins, the investigatoincluded Millinder's statementand identifying informationn the
investigative filewith the knowledge that the information would go on to the District Attorney.
Hudginswas of the opinion thaMillinder’'s tip was critical to the casesomehow, a curious
conclusionin light of the fact thatHudgins's general practice was to withhotmbnfidential
informant information from the DA And the case againste suspects, Hopper and Millsas
obviously not Millinder’s tip but the contraband itself, that is, the drugs, guns, gambling
machines, and illegal alcohol found during the bust.

For herpart,Miller, the Assistant DAtestified to her legal opinion that the defense was
entitled to discover Millinder’s identity, when the opposite is settled law in BseeeOstein
293 S.W.3dat 527 (noting that Tennessee recognizes the informer’s privilege and aajjecti
cases).Speifically, a criminal defendant h&noright to discover an informant’s identity where
like Millinder “the informant only provided information used to obtain a search wérrkhtat
528 (citing Wells v. Stateb09 S.W.2d 520, 521 (Ten&t. App. 1973)). This means under
Tennessee law, the defense would not have been entitled to the discovery of Milliceletity
because Millinder’s tip was just the basis for the search warrant, at leastaastfar facts at

summary judgment show.
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Viewing all of this evidence in a light most favorable to Millinder, a reasonable jury
could conclude that Millinder’'s statement and identifying information should haxer been
disclosed in the criminal proceedings against Hopper and Mills.

l. State Created Danger

However, it does not necessarily follow from that conclusion that Hudgins violated
Millinder’s constitutional rights oshouldbe liable to Millinderunder 8 1983or revealing his
identity andcreating a specific danger Ihis safety In order to hold Hudgins liablender a state
created danger thegryMillinder has to prove three elementyl) an affirmative actby
[Hudgins] which either created or increased the risk that [Millinder] would pesexi to an act
of violence by a third party; (2) a special danger to [Millinder] wherein [Hudgiraitions
placed [Millinder] specifically at risk, as distinguished from a risk thacedfthe public at large;
and (3) [Hudgins] knew or should have known tliais] actions specifically endangered
[Millinder].” Nelson v. City of Madison Height845 F.3d 695, 700 (6th Cir. 2017). The Court
can assume without deciding that Millinder can satisfy the second element: Millivader
specifically at risk based on his willingness to astan informanand the release of his identity
to the suspects on whom he had informed.

The Court holds, however, that proof of the other two elements is lackiig first
element whether Hudgins’'s actions created or substantially increased a frislarm to
Millinder, is essentially a question of causation. The state created danger doctrine tdoes no
require strict bufor causationBarber, 496 F.3dat 453 and in one sense, there is no real doubt
that Millinder was Safer before the state action than he was afterRbinain 935 F.3dat 492
(quotingKoulta v. Merciez 477 F.3d 442, 44586 (6th Cir. 2007) But dd Hudgins create a

risk to Millinder just bytaking down his information and then by including fentifying
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information andhis statement in an investigative file thagéntto the District Attorney? The
Court is hard pressed to conclude that a police investigator cogagabstantially increases the
risk to an informer by disclosing the informer’s identity to a prosecutod that is all the proof
actually demonstrates in this case.

Even if Hudgins made a deliberate decision to provide Millinder’s informatitimet DA
and regardless of whether Hudgipsrsonallygave the DA the investigative fifethe Court
cannot say that Hudgins’ affirmative act created faskMillinder or “substantidly” increase an
already existingisk. Summar v. Bennett57 F.3d 1054, 1059 n.2 (6th Cir998). If anything,
the District Attorney’s open file policy and failure eapholdthe informer’s privilegecreated or
substantially increased thissk to Millinder. Millinder cannot holdHudgins vicariouslyliable
for the actions of the District AttorneyGardner v. Evans920 F.3d 1038, 1055ih dr. 2019)
(holding that “[e]lach defendant’s liability must be assessed individually basedsoowhi
actions’) (quotation omitted).

Perhaps more important, Millinder has cited no authority to support a statel ctaatger
claim bagd on a detective or investigator disclosing the name of an informant or tipster to the
prosecution.In fact, the Sixth Circuit reached the opposite resuBummar v. Bennett57 F.3d
1054 (6th Cir. 1998) The police officer inSummarhad disclosd a confidential informant’s
name and role in an investigation to the district attorn®ammay 157 F.3d at 1056.The
district attorney went on to name the informant in an indictment against anotpectsusl.

Within daysof the indictment, the infonant was murdereth retaliationon the orderof the

3 As the Court has already noted, the parties dispute whether Hudgins personally
transferred the investigative file to the DA prior to the end of his tenure atetetud County
Sheriff's Department. Hudgins says the file was still with the Sheriff aRent at the time of
his resignation; Millinder says it was already in the possession of the DA. durefidds that
even accepting Millinder’'s version as true, the fact does not prove that Hudgsckosdd”
Millinder’s identity or “created” any risk to Millinder.
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indictedsuspect.ld. The Sixth Circuit concluded that the officer did not have a duty to protect
the informant or withhold his identity from the prosecutor based tspecial relationship”
between an informant and the politeThe Court of Appealspecificallydeclined to follow a
line of casedrom other Circuitsrecognizing the “special relationship” doctriferding them
distinguigable based on the fact thée informant inSummarhad voluntarily agreed to act as
an informant and knew the risks working as an informant and associating with csiposaldo

his safety.Id. at 1059-60.

While it is true thaSummamwas a special relationship case and not a state created danger
case, the panel briefly considered whether the facts of the case supportatetheeated danger
theory. In a footnote, the Court of Appealstedits recent adoption of the state creatizahger
doctrine inKallstrom v. City of Columbuysl36 F.3d 1055 (6th Cir. 1998ut “reject[ed] the
proposition” that a police officer’s act of disclosing an informant’s idemdity prosecutor could
“substantially increase the likelihood that a private actor would deprive [the imfiprofdhis]
liberty interest in personal securitySummay 157 F.3d at 1059 n.2 (citirallstrom, 136 F.3d
at 1067). This was the extent of the panel’'s discussion of the state created danger theory
Summais summary dismissal of the state created dadgetrine under facts very similar to
those in this casis inconsistent wittMillinder’s claim that Hudgins’s act of keeping Millinder’s
statement and identifying information in a file that would be producethe district attorney
created or substantially increasdanger to Millinder. See alsdNichols v. Fernandez86 F.

App’'x 532, 53435 Oth dr. 2017)(“[T] here was no established law that a police officer violates

4 The Sixth Circuit has described the special relationship doctrine andateecstated
danger doctrine as the two exceptions to the general rule that the government hastoo dut
protect citizens from private actorstiles ex rel. D.Sv. Grainger Cnty, Tenn, 819 F.3d 834,
853 (6th @r. 2016)(citing DeShaney v. Winnebago Cnty. Dep’t of Soc. Set88.U.S. 189, 196
(1989)).
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thestatecreateddangerdoctriné by including an informant's name in a police report.).
Therefore, the Court holds that Millinder has failed to prove one of the essdatnts of his
state created danger claim.

For similar reasons, Millindenas not satisfied his burden poove tte third element of
his claim, that Hudgins knew or should have known that his actions put Millinder atinisk.
order to prove that Hudgins acted with the requisite degree of culpabilitinddr must show
that Hudgins’s conduct wéso egregious that can be said to be arbitrary in the constitutional
sens€ Guertin v. State912 F.3d 907, 924 (6th Cir. 2019) (citi®chroder v. City of Ft.
Thomas 412 F.3d 724, 730 (6th Ci2005); see alsoCnty. of Sacramento v. Lewis23 U.S.
833, 846, 8471998) (internal quotation marks omittedAnd because Hudgins was not forced
to make a splisecond decision and hathe “opportunity for reflection and unhurried
judgments,”the deliberate indifference standard applidcQueen v. Beecher Cmty. S¢cHS83
F.3d 460, 48 (6th Cir.2006)). (The guiding principle seems to be that a delibenadi&ference
standard is appropriate in settings that provide the opportunity for reflectdbrurghurried
judgments, but that a higher bar may be necessary when opportunities for reasdeedtioeli
are not presenf).’(citations and internal quotation marks omitted)

In the separatecontext of the Eighth Amendmentthedeliberateindifferencestandard
describes a state of mind more blameworthy thegligence,’meaning the governmenofficial
knows of and disregards an excessive riskhe safety of anotherBerkshire v. Beauvai®928
F.3d 520, 535Qth Gr. 2019) Millinder hascited no legal authority, and the Court is aware of
none, for the proposition &h a police investigator acts with deliberate indifference to the safety
of an informant by recording the informant’s identity and disclosing it to a pragedillinder

has only shown that (1) Hudgins believed Millinder’s identity was signifitatile case against
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Hopper and Mills and (2) Hudgins knew the investigative file containing Millisdai&tement
and identity would end up in the DA’s office. Nothing from these facts tends to shblytha
keeping Millinder’'s information in the file, Hudgingowingly disregarded an excessive risk to
Millinder's safety.Even if Hudgins made a mistake in judgmahbut theegal significance of
Millinder's role in the investigation violated county policy by disclosing Millinder’s
information, or wrongly assumg& the DA would handlethe informationproperly “simply
making bad choices does not rise to the level of deliberate indiffete@gertin 912 F.3dat
924 Otherwise, there is no evidend¢bat Hudgins ehibited deliberate indifferare to
Millinder's safety and the consequences of leaving Millinder's statement and identifying
information in the investigative file.Therefore, the Motion for Summary Judgment must be
granted.

Millinder argues that the state lacked a compelling interesthéndistrict attorney
disclosing the identity of an informer to the defense, especially in lighthefinformer’s
privilege. Pl’s Mem. in Opp’n 13l4. Be that as it may, Millinder seeks to hold Hudgins liable,
not the DA. Furthermore doause the Couholds that Millinder has not proven a constitutional
violation, the Court need not balance Millinder’s rights against the statefestgen disclosure.

In Kallstrom the Sixth Circuitheld that undercover police officelnsd aconstitutional privacy
right in the nordisclosure of their true identities and other personal information to criminal
defendantsand that a city’s policy of disclosing the information was not narrowly tailored to
serve a compellinggjovernment interestKallstrom, 136 F.3d at 184-65. Hudgins does not
specificallyargue how his decision to disclose Millinder’s identity to the District Attorney wa
narrowly tailored to further a compelling state intereéSeeNelson 845 F.3dat 701 n.4 (citing

Kallstromand noting that a defendant’s failure to address the compelling interest amounted to a
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waiver of the issue).Still, in the absence gbroof to make out the elements of Millinder’s
Fourteenth Amendment state created danger claim, the Court need not reach tha qtiest
whether Hudgins’s actions were narrowly tailored to serve a compellaig siterest in
disclosure.

Il. Qualified Immunit 'y

Even if Millinder could provethe elements of a Fourteenth Amendment state created
danger claim against Hudginsludginsargues that he is entitled to qualified immunity on the
claim. “The doctrine of qualified immunity protects government officialsnft@bility for civil
damages unless a plaingiffeads facts showing (1) that the official violated a statutory or
constitutional right, and (2) that the right watearly establishédat the time of the challenged
conduct.”"Wood v. Moss572 U.S. 744,57 (2014) (quotingAshcroft v. atKidd, 563 U.S.731,
735 (2011) (internal quotation marks omitted A right is clearly established if tle
right's contourswere sufficiently definite that any reasonable official in the defenslafitoes
would have understood that tvas violating it.” City of Escondido, Cdl v. Emmons139 S. Ct.
500, 503 (2019)(quoting Kisela v. Hughes 138 S. Ct. 1148, 1152(2018) (per curiam)).
Practically speaking,a body of relevant case law is usually necessary to clearly establish the
answer’ Id. at 504 (quoting Dist. of Columbia vWesby138 S.Ct. 577, 581 (2018)) The
Supreme Courhasassumed without deciding that a decision of a court of appealsooay as
clearly established law for purposes of qualified immunity. at 503 (citingCity and Cnty of
San Francisco v. SheehdB85 S.Ct. 1765, 1776 (201%) see alsdGuertin, 912 F.3d at 932
(“W] e must look first to decisions of the Supreme Court, then to decisions of this court and

other courts within our circuit, and finally to decisions of other circyits.”
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Even if Millinder could prove that Hudgins violatéds constitutioal rights, the Court
holds that the precise contours of an informant’s right not to have law enforcementhisveal
identity to a prosecutor @ve not clearly established at the timd-or reasons the Court has
already explained, the Sixth Circuit's decrsion Summararguably shows that a reasonable
officer would have believed the disclosure of an informant’s identity to a prosedidtorot
violate the informant’s constitutional rightsSummay 157 F.3d at 1059 n.2réject[ing] the
proposition” that a police officer’s act of disclosing an informant’s idemdity prosecutor could
“substantially increase the likelihood that a private actor would deprive [the imfiprofdhis]
liberty interest in personal security”) (citingallstrom, 136 F.3d at 1067). The Court holds that
Hudgins would be entitled to qualified immunity for this reason alone.

As the party with the burden to prove that his right was clearly establisheddfill
need not cite a case “on all fours,” just a case “with a fact pattern similar enougVetgien
‘fair and clear warning to officers’ about what the law requiréghderhoef v. Dixon938 F.3d
271 @th dr. 2019) (quotingHopper v. Plummer887 F.3d 744, 755 (6th Cir. 20)8Millinder
cites onlytwo Sixth Circuit decisions pertaining to the state created danger doctrine and the
disclosure of personal identifying information. Millinder argues that one isgm# and the
other is distinguishable. The Court finds, however, tiegther decisiorshows thaMillinder’s
right was so well established that Hudgikisew or should have known his actions were
unlawful.

In Kallstrom v. City of Columbyd36 F.3d 1055 (6th Cir. 1998), the City of Columbus
granted a defense attorney’s open records refpregte full personnel files of three undercover
police officers who had conducted an undercover narcotics investigation of a violgrarghn

would testify against the attorney’s client at triddallstrom, 136 F.3d at 1059. The personnel
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files contaied the address, social security number, and telephone number of each officer and
telephone numbers of the officer's immediate family; copies of each ddfidaver’s license;

the names and addresses of each officer's employment references; and eacls btick
account information.Id. The Sixth Circuit held that the officers had a privacy right in the
information guaranteed by the Due Process Clause of the Fourteenth Amendmentabpecif
their right to personal security and bodily integiitylight of the gang’s known propensity for
violence Id. at 1062. The Court of Appeals also concluded that the municipal government’s
policy of releasing the personnel files to defense counsel as part of an opets regoest was

not narrowly tailored tourther a compelling state intereskd. at 10®. Under the particular
facts of the case, th€allstrompanel held that the undercover officers h&11#983, state created
danger claim against the city for the violation of the officers’ Fourteenteriment rights.id.

at 1067.

The Court finds thaKallstrom did not clearly establish Millinder’s constitutional right
against the disclosure of his idiéying information by apolice investigator to a prosecutor.
Kallstrom arguably involves a class of plaintiffs similar to informants or tipsters: rooder
police officers. Like an informant, an undercover officer performs a role mirai
investigaton that comes with significant risk to the officer's personal safety. Mikender, the
undercover officers had their private, identifying information disclosed witlhait tonsent to
an attorney representing the vespecthey had implicated by their participationarcriminal
investigation. Buanysimilarities end there. The disclosure of an undercover officer's personal
information to a defense attorney can hardly be described as similar to tleswtsof an
informant’s identity to a prosecutor. Unlike Millinder, the police officer&allstrom sued the

City of Columbus, the actual party which had disclosed their information to the detansey.
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There is no dispute that Hudgins did not reveal Millinder'siidi to the suspects in this case;

the DA did. The distinction matters because the clearly established prohg gualified
immunity analysis turns on what an official in Hudgins’s position as a polasiigator knew

or should have known about his conduct. Because Hudgins sat in a very different position tha
the disclosing municipality ikallstrom, the decisionwould have not put a reasonable police
investigator on notice of his responsibilities to an informer.

The other case cited by Millinder fares no better.Barber v. Overton486 F.3d 449
(2007), the Michigan Department of Corrections released the social securityrauandebirth
dates of several correctional officers to prisoners heldnraamumsecurityfacility. Barber,
486 F.3d a#50. The prisoners had filed administrative grievances against the#iue in the
course of those proceedings received a copy of an internal affairs report conthming t
correctional officers’ names, social security numbers, and dates of lirtHJsing the officers’
personal identifying information, prisoners engaged in a sustained campaign of tmdat
harassment against the officers and members of the officers’ famlidieat 451 The officers
brought suit under 8§ 1983 against the prisdiicials who had failed to properly redact the
personal identifying information from the internal affairs report befooelying a copy of the
report to the prisonerdd.

The Court of Appeals concluded that the prison officials were entitled tafiedial
immunity from the correctional officers’ state created danger clagoause the officers could
not prove a violation of their due process rights. The panel held that the disdbsoaal
security numbers and birthdatd&l notimplicate the corectional officers’privacy, reasoning
that prisoners could discover many personal facts about a correctional officempiiblicly

available information withoutesort to the offices social security number or birth datéd. at
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456-57. The panel also suggested that the risk of harm to a correctional officerotvas
substantial as to amoutt a state created danger, at least when comparkdligtrom and the
disclosure of an undercover police officer's identity to a criminal gang, whehunderceer
officer had infiltrated.Id. at 457.

Although Millinder argues thdarberis distinguishable frorKallstrom, the distinctions
do little to supportMillinder’s position Factually,the disclosure of a correctional officer’s
private information to a prisoner and the disclosure of an informant’s information ttriet dis
attorneyare similar in only the most general senE@mons139 S.Ct. at 503 (cautioning that a
right must bedefined with specificity and not at a high level of generalitoreover, he Sixth
Circuit actually concluded that the state’s disclosureth& correctional officers’private
information did not violate the Constitution or make out the elements ate @eated danger
claim. If a correctional department’s inadvertent production of private iafoym directly to
prisoners did not violate a correctional officer's Fourteenth Amendnghts, it is difficult to
discern how a reasonable officer in Hudgins’s position knew or should have known that his
disclosure of an informant’s identifying informatida a district attorneyor even the DA’s
possible disclosure to the defense) would violate the informant’s rights.

Not only do Kallstrom and Barber fail to supportMillinder's qualified immunity
argument, othercasesdecided since 20l16@nderscore the fact that Millinder’'s right tave
Hudgins protect his identity from disclosuras not clearly established. Rrzybysz v. City of
Toledq 746 F. App’x 480 (6th Cir. 20183n informant gve police the name of his drug dealer
and assisted in two controlled buyBrzybysz 746 F. App’x at 482.When police arrested the
drug dealer after the second buy, one of the officers told the dealer that he had “justasold t

undercover cop,” allowing the dealer to piece together the identity of the imformaa at 483.
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There was no evidence showing which of the arresting officers had madentheent to the
drug dealer or that any officer had @ty named the informantld. Notably, the Court of
Appeals declined to “lightly extend [the state created danger doctrine], in Vighe onany
circumstances in which criminal suspects and criminal defendants cooperatetheit
government.” Id. at 483-84. The Sixth Circuit concluded that the officer was entitled to
gualified immunity on the state created danger claim because “thevddgal authority on point
(let alone clear legal authorjty . . .” Przybysz 746 F. App’x at 484.While Przybysz was
decided after the conduct alleged in this case and rested on a very different se} tfefaztse
illustratestwo points (1) that the contours of an informant’s cangionalright in a state created
danger asecan behighly factdependent an¢R) that more than a general factual similarity is
required in order to show that a right wearly established.

And nothing about the Sixth Circuit’'s decisionNielson v. City of Madison Heighi®45
F.3d 695 (6th Cir. 201Qhanges the outcome in this cadéelsonheld that a police officer was
not entitled to qualified immunity where the officer disclosed the identity of asrniaint
directly to a suspect at the time of an arrest. The informaWlsonhad volunteered to work as
an informant and assextpolice in making a drug arreshNelson 845 F.3d at 698. After signing
a form indicating that the police would “use all reasonable means to protect youty/'idwurt
could not guarantee it, the inforntazalled her dealer and arranged a bulgy. at 698. When
police intercepted the dealer and an accomplice on their way to the make the saftestimg ar
officer said to the accomplice that he was the person who had ordered the drugs over the phone
allowing the dealer and the accomplice to figure out the identity of the inforndrfour days

later, the informant was murdereldl. at 699.
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Like Przybysz Nelsonwas decided after the events in this case and therefore would not
have put an officer in Hudgins’s position on notice that his actions violated cleabjigstd
law. Moreover,Nelsonnever actually reached the “clearly established” prong of the wahlif
immunity analysis.The panel only considered whether genuine issues of fact remained about the
causal connection between the officer's offhand remark and the informant's msirdefl as
the officer’s culpable frame of mind. Whilelsonis instrucive, it does not show that Hudgins
had ‘fair and clear warnirigabout the consequences of his actidfanderhoef938 F.3cat 271.
In the absence of clear authority, the Court holds that Hudgins is entitled tileguaiimunity
on Millinder’s state cretad danger claim

[l Supplemental Jurisdiction

This leaves Millinder’s other claims under Tennessee lalwe Court has discretion to
take jurisdiction over these claims only by virtue of 28 U.S.C. § 1367(a), whioks giestrict
courts “supplemental jurisdiction over all other claims that are so related to afaihesaction
within such original jurisdiction that &y form part of the same case or controversy under Article
[l of the United States Constitution.” 28 U.S.C. § 1367(a).

Having now dismissed the claims over which it has original suljeatter jurisdiction,
the Court must next determine whether it should exercise supplemental fjimsciver
Millinder’'s state law claims. “With respect to supplemental jurisdiction in particaléederal
court has subjeanatter jurisdiction over specified stdtav claims, which it may (or may not)

choose to exercise.Carlsbad Tech., Inc. v. HIF Bio, In&56 U.S. 635, 639 (2009)[l]f there

® It is not clear to the Court whether Millindeven alleged a § 1983 claim against
Decatur County. Count 1 of the Complaint alleges that Hudgins violated Millinder's
constitutional rights but does not allege the elements of a § 1983 claim against the County
Either way, without proof of a constitutional violation, Decatur County would also bkedrito
judgment as a matter of law on a § 1983 claim.
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is some basis for original jurisdiction, the default assumption is that the courtxetiise
supplemental jurisdiction over all related claima/eneklase v. Bridgewat&ondos, L.G.670
F.3d 705, 716 (6th Cir. 2012 ampanella v. Commerce Exch. BahBy7 F.3d 885, 892 (6th
Cir. 1998)). However, district courts may decline to exercise supplementdigtios over a
related claim if any of the following circumstanagply:

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominates over the claim or claims over which the

district court has original jurisdiction,

(3) the district court has dismissed all claims over which it baginal

jurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons lfoindec

jurisdiction.

28 U.S.C. § 1367(c).

Even when one of these statutory conditions applies, the district court may negsriharcise
supplemerdl jurisdiction over state law claims “if recommended by a careful consideration
factors such as judicial economy, convenience, fairness, and co@GayriegieMellon Univ. v.
Cohill, 484 U.S. 343, 350 (1988). The district court enjoys “broad discretion” in this regard.
Phaneuf v. Collins509 F. App’'x 427, 434 (6th Cir. 2012) (citibdusson Theatrical, Inc. v. Fed.
Express Corp.89 F.3d 1244, 1254 (6th Cir. 1996)).

The Court declines to exercise supplemental jurisdiction diéinder’'s remaining
claims under Tennessee lawWHen district courts dismiss all clainredependently qualifying
for the exercise of federal jurisdiction, they ordinarily dismiss as well lallek state claim.
Artis v. Dist.of Columbia 138 S.Ct. 594, 59798 (2018) In this case, Millinder’'s Fourteenth
Amendment state created danger claim under § 1983 was the basis of the Courdls fede

question jurisdiction under 28 U.S.C. § 1331. The Court has concluded that Defendants are

entitled to judgment as a matter of law on that claim. Under the circumstancespuitie C
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declines to retain jurisdiction over Millinder's Tennessee law claimberéffore, the Court
DISMISSES those claims without prejudice to-file them in the courts of the state of
Tennessee.

CONCLUSION

Defendants’ Motion for Summary IG6RANTED. Millinder has failed to carry his
burden as to all of the elements of his Fourteenth Amendment state created dange\xia
if he had, the Court holds that Hudgins is entitled to qualified immunity on the claime.
federal constitutional claim againsu#ginsis dismissed with prejudice. The Court declines to
exercise supplemental jurisdiction owdillinder’s remaining claims under state law pursuant to
28 U.S.C. § 1367(c)(3)Those claimsre dismissed without prejudice.
IT IS SO ORDERED.
s/ S. ThomasAnderson
S.THOMAS ANDERSON
CHIEFUNITED STATESDISTRICT JUDGE

Date:October21, 2019.
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