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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

HUNTER HOLLINGSWORTH
Plaintiff,
V. No. 1:18ev-01233STA-jay
TENNESSEE WILDLIFE RESOURCES
AGENCY, KEVIN HOOFMAN,
UNITED STATES FISH AND WILDLIFE
SERVICE, and KYLE LOCK ,

Defendants.

ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS

Before the Court is Defendark®vin Hoofman, Kyle Lock, and the United States Fish
and Wildlife Service’s Motion t®ismiss(ECF No. 3) filed August 2, 2019.Plairtiff Hunter
Hollingsworth has responded in opposition, and Defendants have filed a reply. The Motion to
Dismiss is now ripe for determination. Ftine reasons set forth below, the Motion is
GRANTED.

BACKGROUND

On November 20, 2018Plaintiff Hunter Hdlingsworth filed a GComplaint for tle
violation of his constitutional rightpursuant to 42 U.S.C. § 1988 well asviolations ofthe
Tennesse€onstitution and Tennssestatubry and common law.Accordng to the Complaint,

Plaintiff owns hunting and fishing property in Benton County, nesee. (Compl{ 7.) In

! The Complaintmisspells Defendant K@l Locks surname a$Locke” Because the
pleadingsname“Kyle Locke” as a partythe docketlsospells Locks last name with afe.”
The Clerkof Courtis directed to correct the siting of Defendant LocCls last name on the
docket.
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January 2018, Plaintiff discovered a camera moutdedtree on his propertgndinstalled in
such a way so as to monitor Plairisftoming and going at the properiyd. 1 12.) The camera
had no markings, s@laintiff removed it and storedt for safe keeping. Id. § 13.) An SD
storage cardn the camera containeghotographs of two nmewhom Plaintiff believes to be
Defendants Kevin Hoofman and Kyle Lockd.( 14.) The Complairdlleges that Hofman is
an agent of the Tenness@éldlife Resources Agency and that Lock is an agent ofuhieed
States Fish and Witllife Service (d. 11 4, 6, §2 Plaintiff s property is posted and accessible
only by aossingthe property of two othdandownersandthe tree where Defendants installed
the camera is on thetarior of Plaintiffs property. Id. 11 9, 10.) The Complaint alleges that
Defendants entered the property and installed the camera in violation of PaiRbirth
Amendment ghts under theU.S. Constitution as well as his rights under thennessee
Constitution (Id. 116.) Plaintiff would also hold Hoofman and Lock liador criminal and
common law trepass under Tennessee lawd. {17.)

In their Motion to Dismiss, Bfendants ow ague that the Complaint fails tstate a
claim for reliefand, in the alternative, theioofmanand Lock are entitibto qualified immunity.
Defendants first argue thainder the"open field doctrine, the act of placing a camera on
Plaintiff’s property did not actually infringe dplaintiff’s Fourth Amendmentights The United
States Spreme Court has held that an owner has no expectation of privamyein fields,
whether actual open field arthickly wooded areaeven where the propgris posted and the

state actds entry upon the propertgonstitutes a tresigs. Plaintiff's hunting and fishing

2 The Complaint oginally namedhe Tennessee Wildlife Resources Ageas a party to
the action. The partes later stipulated to the dismissal ofghagency based on the state of
Tennesseés sovereign immunity and the fact that theestata not &person”for purposes of 42
U.S.C. § 1983. Jt. Stippf Dismissal March 2, 2019 (ECF No. 20).
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property falls within the ambit of thepen fielddoctrine. As such, Defendants contend that
Plaintiff has failed to allege a plausible \atbn d the Fourth Amendment.

Additionally, Defendantsargue that even ithe Complaih has alleged such a violation,
the specific contours of the rightewe not clealy established. Should the Court conclude that
the open fielddoctrine does not apply the placemenof a camera on Plainti property, then
the Court should go on to conclude that this right or exception was not clearly esthblishe
2017 at the time when the camera was allegedly installed. Under the ciraaeast@efendants
argue hat they are eritled to qualified immunity. In their final gument fordismissal
Defendants conterithatas a federal agencthe U.S. Fish and Wildlife Agen@njoys sovereign
immunity from suit. For all of these reasons, the Court should dismisCiveplaint aganst
Defendants.

Plaintiff has filed a response in opposition. Plaintiffgins by conceding hidaims
against the U.S. Fish and Wildlife Ageniogised orthe doctrine of sovereign immunityAs for
his remaining claimagainst Hoofmaimnd Lock, Plaintiff argwes, apparently a&s factual matter,
that the tree where Defendants placed the camera does not meet tiierdefiran open field.
Plaintiff emphasies that Defendants ¢hdo traverse two othegatel, ferced properties to reach
theinterior of Plaintif s property where the tree stand®aintiff further argues that the Fourth
Amendment isnot only concerned withprivacy in property but privacy in ones person
analogizing the placement of a surveillance canoergrivate proprty to placing a listening
device in a public telephone booth artracking deviceunderneath an automobile And
according to Plaintiff Article I, section 7 of the Tennessee Qdunson affordseven greater
privacy protection than the Fourth AmendmenthiteW.S. Constitution. Plaintiff argues that the

Court shouldhold thenthat the use of the camera was an unreasonable search in violation of



Plaintiff s constutional rights. As for qualified immunity, Plaintiff maintains thahe law
against ureasonale searcles and seirres was well established at the time of the search in light
of the Supreme Coust decisionsin Katz v. United States389 U.S. 347 (1967and Jonesuv.
United States565 U.S. 400 (2012).

In their reply, Defendantsnaintain that theopen field doctrine applies in this case.
Defendats answer Plaintiffs argument concerningatz and the reasonable expectation of
privacy and show that even Judge Harlan in his carticein Katz recognized the distinction
betwe@ ahome and an opernefd. Defendant also argue thalonesand the installatiof a
GPS tracking device on a Jele as aninvestigatorytechniques distinguishable. The Supreme
Court inJonesfoundthat a velcle is a persondleffect’ and fallssquarelywithin the zoneof
privacy protected by the Fourth Amendmedbnesspecificallycontrasted a home with apen
field and explainedhat an open @&ld is not one of the protected areas listed inGoastitution.

In other words, nothing in &se cases shathat theopen fidd doctrine would not apply in this
circumstance. Furthermore, Defendants continue to agthat they are entitled to qualified
immunity. Plaintiff has cited no authority for his claim that the okthe camera amounts to a
search of his psonby electonic meanr that such a right was clearly established at the time of
the placement of thcamera. Therefore, Defendants arditled tothe disnissal of Plaintiffs
claims

STANDARD OF REVIEW

A defendant may move to dismisscamplaint“for failure to state a claim upon which
relief can be granted” under Federal Rule of Civil Procedure B)(b)(n order to avoid
dismissal under Rule 12(b)(&,plantiff must include in itpleading ®€itherdirect or inferential

allegations respecting aflaterialelenentsnecesary for recovery undex viable legal theory.”



Luis v. Zang 833 F.3d 619, 6226 (6th Ar. 2016) (quotig Kreipke v. Wayne SuUniv., 807
F.3d 768, 774 (6th Cir. 2015)Whenassessinghe sufficiency of a @amplaint the Court must
view its factual allgationsin a light most favorable to the plaintiffTaylor v. City of Saginaw
922 F.3d 328, 3316th dr. 2019)(citing Keys v. Humanalnc., 684 F.3d 605, 608 (6th Cir.
2012)). While the Court mstacceptall of the weltpleaded factuaallegations of the pleadings
true the Court need not accdpgal conclusios masquerading act clains. Wood v. Moss
572 U.S. 744, 757 n.5 (2014jitfng Ashcroftv. Igbal,556 U.S. 662, 678 (2009)

Under Rule 8 of the Federal Rules of CiRiloeedue, a corplaint need onl contain “a
short and plain statement of the claim showiraj thepleader is entitled to relief.” Fed. R. Civ.
P. 8(a)(2). Although this standard does not require “detailed factual allegations,” it doeserequir
more than“labels and comwlusions” or “aformulaic recitation of the elemenof a cause of
action.”Igbal, 556 U.S.at 681, Bell Atlantic Corp. v. Twomblyg50 U.S. 544, 555 (2007In the
final analysis, lte plaintff must allege facts that, if accepted as traeg sufficient “to raise a
right to relief above the speculative level” and to “state a claim to relief that isilg&aon its
face.” Twombly 550 U.S. at 555, 570"A claim has facial plausibility when ¢hplairtiff pleads
factual content that allowthe court todraw the reasonable inference that the defendant is liable
for the misconduct allegedifbal, 556 U.S. at 678.

“The doctrine of qualified immunity protects goment officials from liability for civil
damagesunless a plaintifpleads fats showing (1)that the official violated a statutory or
constitutional right, and (2) that the right wadearly establishédat the time of the challenged
conduct.”Wood 572 U.S.at 757 (quotingAshcroft v. alKidd,563 U.S.731, 735 (2011)).
Qualified immunity shields gvernment officialshot just from liabilitybut also the need to stand

trial andshoulder the other burdens of litigation.Igbal, 556 U.S. at 62 (citing Mitchell v.



Forsyth 472 U.S. 511, 6 (1985)). The basic thrust of the glifi edimmunity doctrine is to
free officials from the concerns of litigatidnparticularly “disruptive discovery.”ld. at 685
(citing Siegertv. Gilley, 500 U.S. 226, 23§1991). So courts should resolve theefgénse"as
ealy as possiblg Crawford-Elv. Britton, 523 U.S. 574, 600L098) even at the pleadingsage.
Johnson v. Fankelb20 U.S. 911, 9151097) (citing Harlow v. Fitzgerald457 U.S. 800, 818
(1982)).
ANALYSIS

The primary issue presented iDefendants’Rule 12(b)(6) Motion iswhether the
Complaint states a plausible claim for the violationRd&intiff's Fourth Amendment rights.
Before it reaches that issug¢he Court notes thanh his response to the Motion to Dismiss,
Plaintiff hasconceded is claims againsthe U.S. Fish and Wdlife Agency The Sixth Circuit
has remarked thatle plaintiff remains the master of its complaint” and that, if the plaintiff
“concedes that it is not bringing a claim,” then the district court “should take it aits.”
NicSand, Inc. v. 3M Cp507F.3d 442, 458 (6th Cir. 2007)In light of Plaintif's concession
about hs claims against the federal agentlye Court will dismisgshe U.S. Fish and Wildlife
Agency as a party. Therefotae Motion to Dismiss iSSRANTED as to thisDefendant.

l. Fourth Amendment Claims Under42 U.S.C. § 1988ivens

Turning now tothe merits ofPlaintiff's federalconstitutional clans 42 U.S.C. §1983
creates a “species of tort liabilityor the violation of rights guardeed in the Constitution itself.
Manuel v. Ciy of Joliet, Ill., 137 S.Ct. 911, 916 2017) (quotingmbler v. Pachtman424 U.S.
409, 417 (1976) Section 1983mposes liability on &person who, under color of any statute,
ordinance, regulation, ctesn or usage, of any State” subjects aroto “he deprivation of any

rights, privileges, or immunities secured by the Constitution or laws.” 42 U.S.C. § 1983.



Bivens v. Six Unknown Fedl Narcotics Agents403 U.S. 388 (1974)xhe Supreme Court
recognized aright of action similar to 8 1983agairst federal employees who violate an
individud’s consttutional rights “Under theBivensline of cases, the Supreme Court has
recognized a cause of action against federal officials for certain tocdiosial violations when
there are nalternative processes to protélae inerests of the plaintiff and no special factors
counseling against recognizing the cause of acti¢toubriti v. Converting593 F.3d 459, 466
(6th Cir. 2010}

Under 8 1983 andivens the Courts “threshold imuiry” is “to identify the specific
constitutonal right” at issueand thenapply the relevant elementand rules of an action to
vindicatethe right Manuel| 137 S.Ct. at 916 (quoation omitted. In this casethe parties agree
that Plaintiff's claims implicate theFourth Amendmentwhich guarantees ¢h‘right of the
people to be secure in their persons, houses, papers, and effects, agaasinable searches
and seizures. ..” U.S. Corst. amend. IV.TheFourth Amendment has as its “basic purpose
to safeguard the privacy and security of individuals against arbitrary amsakly governmental
officials.” Carpenter v. Wited Sates 138 S.Ct. 2206, 22132018) (quotingCamarav. Mun
Court of City and @ty. of San Francisca387 U.S. 523, 52 (1967)). Still, the Constitution

specifies“with some precision the places and things encompassed by its protections”: persons,

3 The Complaintcites § 1983 andalleges thatHoofman acted in his capacity as an
employes of theState of Tennessaemndthat Lock actedin his @apacity as dederalagent In
their Motion to Disniss, however,Defendants assetthat both Hoofmanand Lock actedinder
color offederal law and soBivensapplies At the pleadings stage, the Court is botmaccept
the Complaint allegations about each Defendarstatus as true.

For purposs d DefendantsMotion to Dismissthe sutle distinctiors between aBivens
actionand 8 1983 apear to beammaterial.King v. United State917 F.3d 409, 433%6th Qr.
2019) foting that liability underBivensis indistinguishable from aanalogouslaim under
§ 1983 (citing Butz v. Economqui38 U.S. 478, 50804 (1978)) see alsdqgbal, 556 U.S. at
675—76 étding thatBivensactions &e the ‘federalanalogto suits brought against state oiils
under . . .42 U.S.C. § 1983") (quotirigrtman v. Moore547 U.S. 250, 254 n.2 (2006)

7



houses, papers, and effectBla. v. Jardines 569 U.S. 1, 6 2013) (citing Oliver v. United
States466 U.S. 170, 176 (1984)).

Here Plaintiff dleges that Defendant’ warrantlessinstallation of a camera on his
propertyamounted to & unconstitutionakearch inviolation of his Fourth Amendmemtrivacy
interests In the context ofreal property,the Fourth Amendment protecthouses” against
unreasonable searche$he touchstone of the Fourth Amendmsnte the Founding has been
“overriding respedbr the sanctity of the hondie Oliver, 466 U.S. at 178ollecting casg). For
purposes of the Fourthmendmentthe “house”is not smply the four walls of diving spaceor
abode “[A] persons‘house’encompasses the dwelling and a circumscrédred of surrounding
land that is given the nameurtilage)” Collins v. Viginia, 138 S.Ct. 1663, 16812018)(Alito,

J., dissating) (citing Oliver, 466 U.S.at 180). “The protection afforded the curtilage is
essentially a protection of families apdrsonal privacy in an area intimately linked to the home,
both physically and psychologically, where privacy expectations arehasttened.” Collins,

138 S. Ct. at 1670 (citinGalif. v. Ciraolo,476 U.S. 207, 22213 (1986)). What makes up the
curtilage is“fact-intensivwe” and determineddh acaseby-case basi$ United States v. Coleman
923 F.3d 450, 45%th dr. 2019)(citationomitted)* In sum,the curtilage dthough not always
easily defined,s that part of the propertfto which the atvity of home life exteds,” for

example, a front porchJardines 569 U.Sat 7 (quotingOliver, 466 U.S. at 182 n.})2

4 The Supreme Court has devised a féactor test for “defining the extent of a horre
curtlage’: (1) the proximity of the area claimed to be curtilage to the hé®)eyhether the area
is included within an enclosure surrounding thenkd3) the nature of th uses to which the area
is put, and(4) the dseps taken by the reent to protect the area from observation by people
passing by. United Satesv. Dunn 480 U.S. 294, 3011087). In this case tére is no real
dispute that thecontested'search did not occur in Plaintiffs “house” or the curtiage of a
house.



And what aboutthe property owner’s other real poperty, private propertythat is not
itsdf the owners home orthe curtilageof the home& All of the realproperty extending beyond
the house anaurtilage the Supreme Court has dubb&apenfield.” Collins, 138 S.Ct. at 1681
(citing Oliver, 466 U.S.at 180). The dstinction betweemouseand open fields “as old as the
commonlaw.” Hester v. United State265 U.S. 57, 5941924). The governmet’s intrusion
upon an opefiield is notconsidered a search tife “house,the reasoreing that'open fields
do not provide the setting for those intimate activities that the Amendmariended tshelter
from government interference or surveillahcand perhapsto a lesser extent, open fields
“usually are accesséto the public andhe police in ways that a home, an office, or commercial
structure would not bé. Oliver,466 U.S. a 179. All of which is to say that
the Fourth Amendmerttoes not “prevent all investigations conducted on private progerty
including investigaions condicted in or from open fieldsld. Constitutionally speakingdthere
is no constitutional difference between police observations conducted while in a puddianda
while standing in the opdrelds.” United Satesv. Dunn 480 U.S. 294, 304 (1987).

In light of the foregoing, the Court holdsat Plaintiff has failed to state a pladsib
Fourth Ame&xdment claim against Homan or Lock. The Complaint alleges thBtaintiff owns
farming and hunting property and tHaith agentdrespassedpon Plaintiffs land to install a
camera presumably for the purpose aionitoring Plaintiffs movements on the property
Plaintiff alleges thahe found the camera on a tiaea location degned to recordPlaintiff as he
entered and exited the perty. Plaintiff further alleges thahis property wasposted and
landlocked by two other parcels. Evertapting these claims as trimweve, they do notadd
up to a Fourth Amendment violation. Nothing in the Complanmiies thatPlaintiff had a hme

on the propertymuch lesghat Defendantsised the camera to survPilaintiff in his home or its



curtilage. It follows thatDefendants mounted the camera in what can only be describegeas
field,” an areabeyond thescopeof the Fourth Amendmerg protections. Without some
particular allegation to shothat Defendants conducted a warrantless searbis dfome othe
curtilageof the homePlaintiff has failed tallege a Fourth Amendment violation.

The Court finds that the facts of the Complaamé squarelyon point with the facs
addressed bthe Sixth Circuitin its unreported decisiom Spann v. Carter648 F App’x 586
(6th Ar. 2016). The plaintiff in Spannalleged thatagents of the Tennessee Wildlife Resources
Agency and the U.S. Fistand Wildlife Servicehad violated 8 Fourth Amendment rights by
instaling multiple cameras on his hunting propertypann 648 F. Appx at 588. The cameras
recorded the plaintiff leading turkey huntsthe propertya violation ofthe plainiff’s probdion
on federal charges of hunting wiaht a licenseand illegally transporting the antlers of a
“monster buck across state linesld. at 587. Thalistrict court dismissed the plaintiéf § 1983
complaint for failure to state a aba, and theSixth Cirait affirmed Id. at 588. The Courtfo
Appeals reasoned that theaptiff's “private farni and hunting property constitutiean “open
field,” and the agents didnot thereforeviolate the plaintiffs Fourth Amendment rights by
installing camerason the popety. Id. And the panehotedthatthe use ofa cameralid “not
transform theisurveillance into a search requiring a warfand. at 589 (ding United States v.
Vankesteren553 F.3d 286, 291 (4th Cir. 2009)).

While Spannis na binding, the Court finds it persuasiveand nearly factualy
indistinguishable Hood v. Keller 229 E App'x 393, 398n5 (6th Ar. 2007) (“Unpublished
decisiors of this court do not constitute binding precedent. Howevey may constitute
persuasive authorityespeciallywhere there are no published dsions which will serve as

well.””). Like the plaintiff inSpann Plaintiff alleges that TWRA and U.S. Fish and Wildlife
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agents violated the Fourimendment by installing a survieihce camera on his private hunting
propety. And like the plaintiff inSpann Plaintiff’s propertyis, for purposes of the @stitution

an open #ld lackng the privacy protectiors of the Fourth Amendment.Nothing in the
Complaint or Plaintiffs argumentslemonstrate to the Court whyhe same malysis in Spann
should not contrathe result in this case.

Furthermore,Spannis consistent withrdecisionsfrom other federal courts vith have
held that thause of cameras bfgderal and state game officiats monitorprivate propertydid
not violate theconstitutional rights of the pperty owner SeeVankesteren553 F.3dat
291, cert. denied129 S.Ct. 2743(2009) folding that a state wildlife officer useof a hidden
videocamerdao record illegal trappingn anopen fieldon private propety did not violate the
Fourth Amendment Love v. CoatsNo. 4:14CV00715 SWW2015 WL 3972959, at *4 (E.D.
Ark. June 30 2015) (‘Because the surveillance took place in an open field, Coats was free to
install cameran Loveés property withoutwiolating the Fairth Amendment.”).

None of the othr incidental circumstances alleged in the Complaint alterGbert’s
conclusion Plaintiff alleges that Defendants had to commit a trespass in order to reaaethe tr
which stood in the'interior’ of Plaintiff's land, whee they placed the surveillancamera. The
Supreme Court consideredetlsameissue inOliver and concluded thdtin the case of ope
fields, the generatights d property protected by the common law of trespass have little or no
relevance to thapgicability of the Faurth Amendment. Oliver, 466 U.S. at 1834 (‘The law
of trespass, however, forbids intrusions upon land that the Fourth Amendment would not
proscribe.”) see alsdJnited Satesv. Jmes 565 U.S. 400, 4221 012)(Alito, J. concuring)

(“[A] trespass oopenfields, as opposed to theurtilage of a home, does not falithin the

scope of thd-ourth Amendmenttecause [wate property outsidehe curtilagds not part of a
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‘hous|e] within the meaning of the Fourth Amendméht. And the use of a camera onteee,
evena tree adjacent ta drivewaywithin a posted arealoes not violate the Fourth Aendment.
Johnson v. Weaver48 E App'x 694, 69697 (6th Gr. 2007) (holdig that a driveway
constitutesan open fidd despite the wners “efforts to shield that area from yamanner of
unwelcome gue¥t; see alsdUnited States v. Rapandsl5 F.3d 367, 3723 (6th Cir.1997)
(“[The] presence ofences closed or locked gates, and ‘No Trespassing’ signs on an otherwise
open field . . . has nconstitutional import”).

For hispartPlaintiff argues that hitheory of relief is nojust that Defendants vilated his
rights by“searching his property. Plaintiff claimsthat Defendants surveillanceviolated his
reasmable expectation ofrwacy, presumably privacyn his movements througthe property
and notmerelyhis ownershignterestin the property Plaintiff primarily relieson the Supreme
Court’s decisionin Katz v. United State889 U.S. 347(1967) for the propositionthat “the
Fouth Amendment protects people, not mat Katz 389 U.S. at 351.It is truethat Katz
“expandedthe] conception of the [FourttAmendmenta protect certain expectations of privacy
as well but only so long as thexpectation is‘one that societys prepaed to recognize as
reasonablé Carpenter v. Wited Sates 138 S.Ct. 2206, 22132018) ¢iting Katz, 389 U.S. at
351). Plantiff analogizes his expectation of privaay this case with the Supreme Cosrt
holding inJonesthat “the Governmens instalation of a GPS device on a targevehicle,and
its use of that device to monitor the vehislenovements, constitutes' search” Jones 565
U.S.at404.

The Court finds, though, that the Supreme Csudpen feld decision in Oliver
forecloses Plaitiff’s argument. Oliver in no wayoverruledKatz or undermined itexpectation

of privacy test. Oliver, 466 U.S. at 17@.6 Allinder v. State of Ohip808 F.2d 1180, 11885
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(6th dr. 1987) (‘Oliverdid not overrule the holding iKatz . . . that the burth amendmen
protecs personsard not place$). Oliver addressedlargely thesame agumentPlaintiff makes
hereand concludedthat the pen fields dctrine, as enunciated Hester is consistent with the
plain language of the Fourth Amendnhed its historical purposésand “accordswith the
‘reasonable expectation of priva@nalysis @veloped in subsequent decisions of this Gburt
including Katz Oliver, 466 U.S. at 184. And followin@liver, the Sixth Circuit has consistently
held thata propaty owner has no reasonable expgotaof privacy inanopen field. E.g. United
Sates v. Houston813 F.3d 282, 288 (6thilC2016) United Satesv. Anderson-Bagshaw09 F.
App'x 396, 403-04 (6th Gr. 2012)(holding that d'barnyard” and “pasire” corstituted “open
fields” where theproperty ownerhad no reasonable expectation of priyadynited Satesv.
Mathis, 738 F.3d 719, 7316th Qr. 2013) (halling that a property owner’s subjective
expectation of privacy in an open field wasreasonde). Plaintiff simply had no reasonable
expectation of privacy in his open field property. The Court holds theritshegplication of the
open field doctrine does nobnflict with Katzor the reasonable expectation of privacy test.
Thisleaves Plaitiff's agument that Defendantase @ a surveillance amerato track his
movements is analogous to the impermissible us¢hef dormsof technologylike GPSto track
a citizeris movements Although Plaintiff relies onJones the Court finds thatlonesis
distinguishable. Te Supreme Cort's holding in Jonesresulted in no small part from its
determinationthat a camet theFourth Amendmeris definition of an“effect’ and was tarefoe
within the constitutionally protected zone of privacyones 565 U.S. at 404 (It is beyond
disputethat a vehicle is areffect as that term is used in the Amendm®BntSo while Jonesis
instructive, installing surveillance equipment on a susjpeteffect’ is hardly he same as

installing surveillance equipmeirt an openfield. Whatever tension nyaexist betweerDliver
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and its open field doctine and the Supreme Coug otherline of Fourth Amendment cases
involving the use of technology to monitor a citizemmovementsthis Court is bound to apply
Oliver and tle Skth Circuit sreading of it.

Therefore the Court holds that Plaintiff has failed to allege a violation of his Fourth
Amendment rightsand Defendants are entitled to judgment as a matter ofolathis reason
alone.

Il. Qualified Immunity

Even if Defendarts’ use of a surveillance ogera on Plaintifé propertycould be said to
have violated Plaintiff’'s constitutional rightsDefendants wuld still be entitled to qualified
immunity. “Qualified immunity attaches when an officialconduct does notiolate dearly
established statutomyr constitdional rights of which a reasonable person would have known.”
City of Escondido, Cél v. Emmons139 S.Ct. 500, 5032019) (quotingKisela v. Hughesl38
S. Ct. 1148, 11532018) per curiam)).® However the castitutional right“must be defined
with specificity’ and not“at a high level of generality.ld. This meanghat the“contours of
the right must be so definite thadny reasonable official in the defendanshoes would have
understood thatéhwes violating it.” Id.

The Courtholds that even ithe use of a surveillance camera on Plaindifhunting
propertyviolated Plaintiff's Fourth Amendmenights, the specific parameters of such a right
were notso well definedin 2017that a reasonable fafer would have known that hisonduct
violated the Constitution. As the Court has already n@éder andthe Sixth Circuit precedent

applying it clarly stand for the proposition that police surveillance conducted from an open field

® The Sypreme Court has held that the same qualified immunity analysis applies whether
a claim is brought under 42 U.S.C. § 198Bwens Wilson v. Layngs26 U.S. 603, 6091099)
(“Although this case involves suits under both 8§ 1988 Bavensthe qualifed mmunity
analysis is identical under either cause of action.”).
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does not rurafod of the FourthAmendment. At the vey least, the Sixth Circug unreported
decision inSwannheld thatthe same agencigWRA and U.S. Fish and Wildlifeysingthe
sametechnique(mountinga cameraon the same kind of open fieffoperty & hunting camp)
did not violate the propty owner’s constitutional rightsWhile it is truethat the Supreme Court
hasdirectly addressethe use of other technolieg like GPS Jone$ and cell site location data
(Carpentej to track a suspedt movements, th Suprane Gourt has never applied thamse
reasoningn those casew® the use of a camera in an open fielthis Court cannot say then that
theright to be free from surveillance conducted from an opald Wasso clearly establishedt
the timetha a reaondle agent would have known thdlis conduct was unconstitutional.
Therefore, the Courtoncludesas an alternative holdinthat Hoofman and Lock would be
entitled to qubfied immunity.

[l Supplemental Jurisdiction

The Complaintcould be read to allegelaims for the violation of the Temessee
Constitution andother claims under Tennessee lawSeeCompl. 1 (stating that Plaintiff
brought suit under the U.S. Constitution and 42 U.S.C. § 1983 as well as Article I, section 7 of
the Tennessee Constitutiorenessee common law, and Tenn. Code Arfh38-14405, 406.
Insofar asPlaintiff has asserted claims under Tennedsev, the Courhasdiscretion to take
jurisdiction over these claims only by virtue of 28 U.S.C. § 1367(a), which grantstdistuits
“supplemental jurisdictia over all otler claims that are so related to claims in the action within
such original jurisdiction that they form part of the same case or controversyAntidke 111 of
the United States Constitution.” 28 U.S.C. 8§ 13h7(a

Hawving now dismissed the&laims over whicht has original subjeetatter jurisdiction,

the Court must next determine whether it should exercise supplemental fjimsciver
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Plaintiff's state law claims. “With respect to supplemental jurisdictropaticular, a federal
courthas subjeematterjurisdiction over specified stataw claims, which it may (or may not)
choose to exercise.Carlsbad Tech., Inc. v. HIF Bio, In&G56 U.S. 635, 639 (2009)[l]f there
is some basis for original jurisdion, the default assumptiois that the court will exercise
supplemental jurisdiction over all related claima/eneklase v. Bridgewater Condos, L..€70
F.3d 705, 716 (6th Cir. 2012 ampanella v. Commee Exch. Bankl137 F.3d 885, 892 (6th
Cir. 1998). However, district courtsmay decline to exercise supplemental jurisdiction over a
related claim if any of the followingircumstanceapply:

(1) the claim raises a novel or complex issue of State law,

(2) the claim shstantially predominates over thiim or claims over which the

district court has original jurisdiction,

(3) the district court has dismissed all claims over which it has original

jurisdiction, or

(4) in exceptional circumstances, there are other comgettasons for declining

jurisdiction.

28 U.S.C. § 1367(c).
Even when one of these statutory conditions applies, the district court may negsriharcise
supplemental jurisdiction over state law claims “if recommended by a caref&itlecation of
factors such as judicial econonognwenience, fairness, and naty.” CarnegieMellon Univ. v.
Cohill, 484 U.S. 343, 350 (1988). The district court enjoys “broad discretion” in this regard.
Phaneuf v. Collins509 F. App’'x 427, 434 (6th Cir. 2012) oy Musson Theatrical, Inc. v. Fed.
ExpressCorp.,89 F.3d 1244, 1254 (6th Cir. 1996)).

The Court declines to exercise supplemental jurisdiction over Plaiméffiaining claims
under Tennessee lawWhen district courts dismiss all claimmsdependery qualifying for the

exercise of édeal jurisdiction, they ormharily dismiss as well all related state claim#rtis v.

Dist. of Columbia 138 S.Ct. 594, 59498 (2018). In this case, Plaintit§ § 1983 andBivens
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claims were the basis of the Court’s federal question jurisdictionr @8¥d.S.C. § 1331. The
Coutt has concluded that tf@omplaint fails to state a plausible clafor relief underfederal

law. Under the circumstances, the Court declines to retain jurisdiction over Fawdiious

Tennessee law claims. Therefore, thei€®ISMISSES those clairs without prejudice to re
file them in the courts of the state of Tennessee.

CONCLUSION

Defendants’ Motion to Dismiss ISRANTED. All of Plaintiff's claims against the.B.
Fish and Wildlife Agency ardismissed with prejude. The Complaint fails to state a plausible
claim against Hoofman or Ldcfor the violation of Plaintiffs Fourth Amendment rights, and
even if it had Hoofman and Lock would be entitled to qualified immunityrhe federal
constitutional claims against bofman and Lock are dismissedvith prejudice. The Cart
declines to exercise supplemerjtaisdiction over Plaintiffs’ remaining claims under state law
pursuant to 28 U.S.& 13671c)(3). Plaintiffs’ state law claims againdbofmanand Lockare
dismissed without prejudice.
IT IS SO ORDERED.
s/ S Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date October 21, 2019.
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