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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

SYREETA ANNETTE HERRON,
Plaintiff,
V. No. 1:1%v-01034STA-jay

TRENTON SPECIAL SCHOOL DISTRICT,

~— e T e

Defendant.

ORDER DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Before the Court is Defendant Trenton Special School District's Motion for Syynma
Judgment filed on January 28, 2020. (ECF No. 35.) Plaintiff responded in opposition on
February 25, 2020, to which Defendant replied on March 10, 2020. (ECF Nos. 36, 37.) For the
reasons discussed below, the MotioDENIED .

BACKGROUND?

Plaintiff Syreeta Herron filed a Complaint inighCourt against Defendarfrenton
Special School District (“TSSD"pn February 22, 2019, alleging violations of § 504 of the
Rehabilitation Act, 29 U.S.C. § 791, et seq., and the Tennessee Public Protection Act, Tenn.
Code Ann. § 5-304. (ECF No. 1.) TSSD seeks judgment as a matter of law on all of
Plaintiff's claims. In support of its Motion for Summary Judgment, TSSD hastedshat a

number of facts are undisputed for purposes of Rule 56. Local Ruléap@quires a party

! The facts are stated for the purpose of deciding this motion only. Pursuant to Local Rule
56.1(a), Defendant prepared a statement of undisputed facts. (ECF Nd.) 35Plaintiff
responded to Defendant’s statement and attached her own statement afteddesgts. (ECF

No. 36-1.) Defendant responded to Plaintiff’'s statement of undisputed facts. (ECF No. 37.)
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seeking summary judgment preparea statement of facts “to assist the Court in ascertaining
whether there are any material facts in dispute.” Local R. 56./dct is material if the fact
“might affect the outcome of the lawsuit under the goverrsonfstantive law.” Baynes v.
Cleland 799 F.3d 600, 607 (6th Cir. 2015) (citikgley v. United State0 F.3d 222, 224 (6th
Cir. 1994) andAnderson v. Liberty Lobby, Ina177 U.S. 242, 2478 (1986)). A dispute about

a material fact is genuine “if thevidence is such that a reasonable jury could return a verdict for
the nonmoving party.”Anderson477 U.S. at 248. For purposes of summary judgment, a party
asserting that a material fact is not genuinely in dispute must cite pariéaideencein the
record and show that the materials fail to establish a genuine dispute or that tke pevty has
failed to produce admissible evidence to support a fact. Fed. R. Civ. P. 56(c)(1).

The nonamoving party at summary judgment is required to resporadoof the moving
party’s statemestof fact “by either (1) agreeing that the fact is undisputed; (2) agreeing that the
fact is undisputed for the purpose of ruling on the motion for summary judgment only; or (3)
demonstrating that the fact is disputed.bcal R. 56.1(b). Additionally, the nemoving party
may “object that the material cited to support or dispute a fact cannot be pilesemferm that
would be admissible in evidence.” Fed. R. Civ. P. 56(c){(Zhere the noimoving partyasserts
that agenuine dispute of material fact exists, the -nmwving partymust support his or her
contention with a “specific citation to the recordlocal R. 56.1(b). If the nonmoving party
fails to demonstrate that a fact is disputed or simply fails to addressdving party’s statement
of fact properly, the Court will “consider the fact undisputed for purposes” of ruling on the
Motion. Fed. R. Civ. P. 56(e)(2see alsd_ocal R. 56.1(d) (“Failure to respond to a moving
party’s statement of material facts,anonrmoving party’s statement of additional facts, within

the time periods provided by these rules shall indicate that the assertedefauis disputed for
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purposes of summary judgment.”Jnder Rule 56 of the Federal Rules of Civil Procedure, the
Cout “need consider only the cited materials” but has discretion to “consider otheratsate
the record.” Fed. R. Civ. P. 56(c)(3).

During the 2017/2018 school yeaiTrenton Elementary School (“TES”) employed
Plaintiff Syreeta Herron as a teacher’'sigtasit for a prekindergarten special education class
under a ongrear contract. ef.’s Statement of Undisputed Fact T 1, ECF Ne145 During
the 2018 spring semester, Plaintiff became theamrene assistant for J, a student in her pre
kindergartenclass with severe disabilities, pursuant to his individualized education program
(“IEP”). (Id. ¥ 7; PI. Statement of Add’l Facts T 3, ECF No. 36-1 at p. 10.)

While assigned to be the coe-one assistant for J, Plaintiff still helped with other
studens in the classroom when Michelle, the teacher, needed® h@. Statement of Add'l
Facts f4.) Syreeta made complaints that the insufficient student to teacher ratio interfdéred w

her ability to follow J's IEP. (Pl’s Resp. to Def.’s Statement of Undisputed Fmat; PI.

2 The length of Plaintiff's employment as a teacher’s assistant with TSSD igetispPlaintiff
maintains that she worked for TSSD on and off for about 13 .yéatsStatement of Add’l Facts

1 1.) Defendant, through Tim Haney, the Director of Schools, contends that she was only
employed with TSSD during the 2016/2017 and 2017/2018 school yg2e$’'s Resp. to Pl.’s
Statement of Add’l Fact$ 1, ECF No. 37.)

3 The parties disputehether the student to teacher rdtided to comply with any student’s IEP

or violated any law. Defendant alleges that Plaintiff was only asked to help with other student
when J did not require assistance, negating the need for another teacher in the clg&sbam
Resp. to Pl.’s Statement of Add’l Facts § 4, Rhaintiff testified however, that she believes
eventhis level ofdiversion ofher attentionfrom Jwas not in compliance with at least his IEP
and that the classroom needed another teacher to help with the other studertsvahedrdab
focus on J. (PI. Statement of Add’l Facts 1 4, 5.)

4 The partieslisagree abowRlaintiff's level of understandingf J's IER Plaintiff claims that she
knew about J's IEP, while Defendant contends that her knowledge was limited to wivaisshe
told by Courtnee Wilkes, the Trenton Elementary School Principal and Amy Allen, the Trenton
Special School District Special Education Supervisor. (Pl.’s Resp. to Detésngtat of
Undisputed Fact § 7, 8; Def.’'s Statement of Undisputed Fact 7, 8.)

3
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Statement of Add’l Facts §.) However, school officials indicated to her that helping other
students in the room was okay if, at that time, she did not have to pay specific attention to J.
(Def.’s Statement of Undisputed Fad.y

Lois Ellison, the Assistant Principal, evaluated Plaintiff on May 8, 20d4i&] indicated
that Plaintiff “meets or exceeds the standards and expectations of Trenton Swwal
District” in all categories and that she does a “great job” at TES. (TSSDréfessional
Performance Evaluations, ECF No. 36-4 at p. 29-31.)

On May 10, 2018, Plaiiit called the state’s child abuse hotline to report that she
believed the studetteacher ratio was not in compliance and that students’ IEPs were not being
followed due to inadequate supervisforiDef.’s Statement of Undisputed Fact-62 On May
14, 2018, State employees investigated the report and specifically observed Fapriff
kindergarten classroomDé¢f.’s Statement of Undisputed Fact@ Pl. Statement of Add’l Facts
19.) At 3:03 PM on May 14, 2018, Plaintiff received a text from Ms. Allen requesting to
schedule a meeting with Plaintiff and Courtnee Wilkes, the TES Principal. té@entent of
Add’l Facts f11.) Tim Haney, the Director of Schools for TSSD, was in the process of
“checking with legal about . . . proceeding with a [menewal] letter.” id. atf 13) On May
15, 2018, State employees returned to conduct individual meetings with Plaintiff andikemy A

the TSSD Special Education Supervisd?l. Statement of Add’l FactsD.) Although the State

® Plaintiff received identicalvaluations orDecember 8, 2016, May 19, 2017, and October 25,
2017. TSSDParaprofessional Performance Evaluation, ECF No. 36-4 at p. 29-34.)

® Plaintiff's ability to understand and interpret IEPs, in general, is disputefenBant contends
that Plainiff was not able to read IEPs, never looked at an actual IEP, and never went B an IE
meeting. (Def.’s Statement of Undisputed Fac6y Plaintiff alleges that although she did not
see or create IEPs, she was aware of them and would sit in on feamiynieetings where she
and the special education teacher would go over the IEP with families of studerssResp. to
Def.’s Statement of Undisputed Fact § 6, ECF No 36-1 at p. 2.)

4
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never issued a formakport, in an email to Ms. Allen, Meg Hall, one of the investigators
indicatal that they ultimately deemed the complaint invaljlall Email, ECF No. 35.)

On May 16, 2018, Plaintiff, Ms. Allen, and Ms. Wilkes metd. @t § 12.) Ms. Allen
and Ms.Wilkes told Plaintiff not to talk to school staff about the State’s investigation, typ ifsta
[her] own lane,” and that TSSD “might not be a place for [her]d.) (Ms. Wilkes and Ms.
Allen made a recommendation to Mr. Haney that he not renew Plaicifitract the following
school year. (Def.’s Statement of Undisputed Fazi.y Mr. Haney subsequently decided not
to renew Plaintiff's employment and generated a letter to notify Plainfifef.’6 Statement of
Undisputed Fact | 18; Letter to Syreeta Herron from Tim Haney, ECF Nb) 3% some point
that day, Plaintiff called M Haney to see if she was fired, and he told her that if she had not
received a letter from him, she had not been let §b. Statement of Add’l Facts®p.) On May
17, 2018, Plaintiff received Mr. Haney’s letter from Ms. Wilkelsl. &t 17.)

The rason for Plaintiff's nofrenewal is disputed. Although Plaintiff never told Mr.
Haney, Ms. Wilkes, Ms. Allen, or Ms. Lois Ellison, the TES Assistant Principalstiteatade a
complaint to the stateDgf.’s Statement of Undisputed Fact I#-15) it is disputed whether
they knew she was the one who had made the complaint. (Pl. Rd3ef.’8 Statement of
Undisputed Fact 116, 19, 20.) Plaintiff maintains that the decision not to renew her contract
was made because she had reported TES to the State for failing to adequdteherstaf
classroom. RI. Statement of Add’l Facts®#B—28.) Defendant claims, however, that her contract
was not renewed because she (1) constantly complained about her role as a sp=tiahed
assistant, (2) talked about the State coming to the school and investigating, andt€8) area

negative environment at the school. (Def.’s Statement of Undisputed Fact 1 21.)
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STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) provides that a party is entitled to summary
judgmentif the moving party “shows that there is no genuine dispute as to any materialdfact a
the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56éaJ;elotex Corp.

v. Catrett 477 U.S. 317, 322 (1986)I'he question for the Court iwhether a reasonable juror
could find by a preponderance of the evidence that the nonmoving party is entitled to a verdict.
Anderson v. Liberty Lobby, In&t77 U.S. 242, 252 (1986). In other words, the Court should ask
“whether the evidence presents dfisient disagreement to require submission to a jury or
whether it is so onside that one party mstiprevail as a matter of law.1d. at 25152. The
Supreme Court has stated that “[tlhough determining whether there is a geruenaf issmterial

fact @ summary judgment is a question of law, it is a legal question that sits near {faetaw
divide.” Ashcroft v. Igbal 556 U.S. 662, 674 (2009). In reviewing a motion for summary
judgment, the evidence must be viewed in the light most favorable to the nonmoving party,
Matsushita Elec. Indus. Co. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986), and the “judge
may not make credibility determinations or weigh the evidenéeldms v. Metiva3l F.3d 375,

379 (6th Cir. 1994).

In this Circuit, thenonmoving party must'put up or shut upfon] the critical issues of
[its] asserted causes of actior.brd v. Saratoga Cap., Inc920 F. Supp. 840, 847 (W.D. Tenn.
1995) (citingStreet v. J.C. Bradford & Cp886 F.2d 1472, 1478 (6th Cir. 1989))Vhenthe
motion is supported by documentary proof such as depositions and affidavits, the nonmoving
party may not rest on his pleadings but, rather, must present some “specific factsysinaivi
there is a genuine issue for trialCelotex 477 U.S. at 324lt is not sufficient “simply [to] show

that there is some metaphysical doubt as to the material fagtatSushita 475 U.S. at 586.
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Summary judgment must be entered “against a party who fails to make a showingngufic
establish the existence ah element essential to that party’s case, and on which that party will
bear the burden of proof at trialCelotex 477 U.S. at 322.

ANALYSIS

Plaintiff alleges that Defendant retaliated against her for advocating aff beh student
with disabilities,by not renewing heemploymentcontract for the following school yeam
violation of 8 504 of the Rehabilitation Act, 29 U.S.C. 8§ 791, et seq. and the Tennessee Public
Protection Act, Tenn. Code Ann. §8-8B04. Defendant has moved for judgnt as a matter of
law regarding botlof Plaintiff's claims.

l. Rehabilitation Act

An analysis of retaliation under thRehabilitation Act follows theMcDonnel Douglas
framework. Gribcheck v. Runyqr245 F.3d 547, 550 (6th Cir. 2001). Pursuant to lthislien-
shifting framework, a plaintiff must first set forth a prima facie case of discriminatobr{citing
McDonnell Douglas Corp. v. GregAll U.S.792, 802 (1973)).

A prima facie case of retaliation has four elements: 1)ptamtiff engaged in legally

protected activity; 2) the defendant knew about the plaintiff's exercise ofghis3) the

defendant then took an employment action adverse to the plaintiff; and 4) the protected

activity and the adverse employment actiom @usally connected.
Id. (citing Wrenn v. Gould808 F.2d 493, 500 (6th Cir. 1987) The employer the must
“articulate some legitimate, nondiscriminatory reason” for its actidvisDonnell Douglas411
U.S. at 802. “[T]he plaintiff must then prove by a preponderance of the evidence thastms rea
offered by the employer were a pretext for discriminatio@ribcheck 245 F.3d at 550 (citing

Texas Dept. Comm. Affairs v. Burdidb0 U.S. 248, 2581981)). The plaintiff always retains

the ultimate burden of persuasioldl.
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Defendant argues that Plaintiff is unable to establish the first, second, aihdelearents
of her prima facie case of discriminatibn(1) Plaintiff cannot establish thahe engaged inma
activity protected under the Rehabilitation A() Plaintiff cannot establish that TSSD knew she
reported the school to the state; andRRintiff cannot establish ¢hcausal connection between
the alleged protected activity and thenmenewal of her contract. Defendant further argues that
even if Plaintiff establishes her prima facie case, she cannot establistS®RtsTlegitimate,
nondiscriminatory reasons for her amnewal—that she (1) constantly complained about her
role as aspecial education assistant, (2) talked about the State coming to the school and
investigating, and (3) created a negative environment at the schveoé-a mere pretext.

Plaintiff counters thashe has established a prima facie case. She argues thasshe
shown that she engaged in a protected activity when she rep&®to the State for failing to
follow students’ IEPs. She contends that TSSD, through Mr. Haney, Ms. Wilkes, and Ms. Allen,
knew orbelieved that she was the one who made the report. She also argbesdha®nly a
day passed between the State’s investigation and TSSD’s decision not to renewrhet foont
the following school year, the close temporal proximity is enough to show causation for purposes

of establishing her prima facie case. She further argues that’3 &8Be reasonfor their

" Defendant briefly mentions the third element regarding Plaintiffs demand for frgnanmh
back pay. In the Sixth Circuit, neenewal of a contract constitutes adverse employment action
for purposes of a retaliation analysiSeeGaspers v. Ohio Dep't of Youth Seyé18 F.3d 400,
414 (6th Cir. 2011);Sowards v. Loudon riy., Tenn. 203 F.3d 426, 432 (6th Cir. 2000);
Thaddeusx v. Blatter 175 F.3d 378, 396 (6th Cir. 199@n banc) (pointing to “discharge,
demotions, refusal to hire, nonrenewal of contracts, and failure to promote” aplexarh
adverseactions in the employment contexyicks v. Benton fty. Bd. of Edu¢.222 F. Supp. 3d
613, 63839 (W.D. Tenn. 2016}“[A] reasonable jury could conclude that the spectre of not
being rehired would dissuade a reasonable person from engaging in theedratdiefty at issue

in this case.”). However, Defendant argues that Plaintiff fulfiled her obligations under the
contract for the 2017/2018 school year and was compensated in full by TSSD, pursuant to that
contract. Performance of the initial contratargely irrelevant to the retaliation analysis, and
thus, this Court does not find that summary judgment is not warranted on this ground.

8
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decisionnotto renew her contraereinconsistent and unsupported by the recorde &ntends
that herjob performance evaluationspupledwith the close temporal proximityf the State’s
Investigation and the nonrenewal of her confracinfirm that TSSD’s alleged legitimate,
nondiscriminatory reasons were a mere pretext.

The first element “typically refers to action taken to protasioppose a statutorily
prohibited discrimination.’'Rorrer v. City of Stow743 F.3d 1025, 1046 (6th Cir. 2014). “A
special education teacher must do more than merely assist her disabled stuoleleisfor there
to be protected activity.'Hicks v. Berin Cty. Bd. of Edugc222 F. Supp. 3d 613, 638 (W.D.

Tenn. 2016)(quoting Brooks v. Capistrano Unified Sch. DjsL. F.Supp.3d 1029, 1036 (C.D.

Cal. 2014). Rather a special education assistant teacharst “advocate on behalf of her
disabled studentsr protest discrimination perpetrated on them by othés(uotingBrooks 1
F.Supp.3d at 10363ee alsdReinhardt v. Albuquerque Pub. Schs. Bd. of E85,F.3d 1126,

1132 (10th Cir. 2010) (“attempting to protect the rights of special education students canstitute
protected activity under the Rehabilitation Actfontanye v. Wissahickon Sch. Di218 F.

App'x 126, 131 (3d Cir. 2007) (while “mere assistance to special education students” is not
protected, “affirmative action in advocating for, or protesting discriminatiatect to, unlawful
conduct by others” constitutes protected activigCotiis v. Whittemore842 F.Supp.2d 354,
37172 (D. Me. 2012) (plaintiff stated claim for 8 504 retaliation where it was allegedhéhat
employment contract was not renewed because she advocated for disabled children who were
receiving insufficient services from school district) is undisputed that Plaintiff called the state
Child Abuse Hotline to report that she believed students’ IEPs were not fodowed. The

Court finds that this action goes beyond mere assistancat éeabt raisea question of fact as to

whetherPlaintiff engaged in protected activity.
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Central to this dispute is whether Defendant knew that Plaintiff called the Slhiige
Hotline and whether that knowledge caused Defendant not to renew Plaintiff's cdotréog
following school year Defendant argues that TSSD did not know who made the anonymous
complaint to the State. ¢ontendghat Ms. Allen and Ms. Wilkes attempted to find out but were
unsuccessful. HowevePlaintiff counters that shieas proffered undisputed evidence th&SD
knew or at least believed that Plaintiff probably made the reporst, Plaintiff hadpreviously
complained to school officialaboutnot having another teacher in the room so that she could
focus on J, and the State subsequerghecifically observed her classroom during its
investigationinto whether students’ IEPs were being followed at the school and whether
classroom was adequately staffeBurther, immediately following the first day of the State’s
investigation, Ms. Allen sent Plaintiff a text message setting up a meeting in wkigbashold
not to talk about the investigation and to “stay in [her] own.tamdthoughit is undisputed that
Plaintiff never told any school officials that she had, in fact, made the complaintio#tgsnot
require the conclusion that these school officials did malieve she was the one who
complained. The Court finds that Plaintiff hasffered sufficient proof to meet heninimal
burden to put forth evidence permitting a reasonable inferentteabff SSD knew or believed
Plaintiff made the anonymous report.

Likewise, the Court finds that Plaintiff has met her burden to put forth evidence
permitting a reasonable inference of causatiA] causal connection is established when the
plaintiff proffers evidence sufficient to raise the inference that her peotemttivity was the
likely reason for the adverse actioiitkland v. James657 Fed.Appx. 580, 584 (6th Cir. 2016)
(internal alteations & quotation marks omitted)At the summary judgment stagégtplaintiff

must “put forth some evidence to deduce a causal connection between the retadiddorand

10
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the protected activity . . . sufficient to allow an inference that the adaeti®® would not have
been taken had the plaintiff not engaged in protected actiiticks v. Benton fity. Bd. of
Educ, 222 F. Supp. 3d 613, 6380 (W.D. Tenn. 2016jquotingA.C. ex rel J.Cv. Shelby Cnty.
Bd. Of Educ.711 F.3d 687, 699 (6th Cir. 201@)ternal citations & quotation marks omitted)
Where an adverse employment action occurs very close in time after an emgdoger |
of a protected activity, such temporal proximity between the events is significant enough
to constitute evidence @f causal connection for the purposes of satisfying a prima facie
case of retaliation. But where some time elapses between when the employer laarns of
protected activity and the subsequent adverse employment action, the employee must
couple temporal proriity with other evidence of retaliatory conduct to establish
causality
Montell v. Diversified Clinical Servs., IncZ57 F.3d 497, 505 (6th Cir. 2014) (quotiMickey v.
Zeidler Tool & Die Co.,516 F.3d 516, 525 (6th Cir.2008) Here, barely any time lapsel
between the State’s investigation in Plaintiff's classroom and TSSD’saleaqist to renew her
contract. She received the letter notifying her that her contract would not be renewedytsvo da
after the conclusion of the State’s investigation, one ddgwolg the meeting with Ms. Wilkes
and Ms. Allen in which she was told to “stay in her lane.” The Court finds that, at tesafta
the proceedingshis minimal lapse in time between TSSD likblgcoming aware of Plaintiff's
report to the Child Abuse Hme and its decision not to renew her contract satisfies the
causation element of Plaintiff's prima facie case.
The burden nowhiftsto TSSDto come forth with a legitimate nondiscriminatory reason
for not renewing Plaintiff's position as a teachasgsstant According to Defendant, the basis
for Mr. Haneys decision to terminate Plaintiff was that Plain{f) constantly complained about
her role as a special education assistant, (2) talked about the State comingctothearsd

investigating, anq3) created a negative environment at the school. The Court finds that these

reasons are legitimate nonpretextual reasons for the decision not to renei¥ & tzontract.

11



Case 1:19-cv-01034-STA-jay Document 43 Filed 06/04/20 Page 12 of 15 PagelD 892

Plaintiff maintains that these reasons are a mere pretext for retaligiqaintiff can
establish pretext by showing that the defendant’s asserted reason “(1) laclsima faasj (2) did
not actually motivate the adverse action; or (3) was insufficient to motivatetieese action.”
M.L. v. Williamson Cnty. Bd. Of Ed772 F. App’x 287, 292 (6th Cir. 2019) (citingncent v.
Brewer Co, 514 F.3d 489, 497 (6th Cir. 200.7T0 survive a motion for summary judgment,
Plaintiff need prove “only enough to createganuine issuas to whether the rationale was
pretextual.” Whitfield v. Tenn.639 F.3d 253, 260 (6th Ci2011). In evaluating pretext, the
“court should consider all probative evidence in the light most favorable to the plaintiff
including the evidence presented in the prima facie stageKson v. VHS Detroit Receiving
Hosp., Inc, 814 F.3d 769, 779 (61ir. 2016) (internal alteration omitted).

Defendant argues that the events at ismoeirred at the end of the school year, the time
when it would normally make staffing decisions for the following school gedrthat it did, in
fact, make the decisiorohto renew the contracts for another teacher’s assistant and two other
teachersat that time. While this may be true, Plainpffints to several pieces of evidence that
call this assertion into questiontogether withher prima facie casePlaintiff submits that she
received nothing but positive performance evaluatiodaring the 201718 school year.
Although Defendant asserts that she was constantly complaining about her role &ed area
negative environment at the school, neither of these problems were noted in her evaluations
Defendant argues that Ms. Allen testified that Plaintiff would not taketdire from anyone,
and Ms. Wilkes testified that Plaintiff breached the confidentiality of stuatiisdisabilitiesby
discussing their IEPs with other staff members. Despite their testimony that iHse®s
motivated their recommendatidhat Mr. Haneynot renewPlaintiff’'s contract, neither of these

problems were netdin Plaintiff's evaluations.The Court finds that the positive evaluations, the

12
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temporal proximity of the State’s investigation and the adverse action, and thagntbat
occurred between Ms. Wilkes, Ms. Allen, and Plaintiff could lead a reasonabl® jooy¢lude
that the proffered reasons for thenrenewal of her contraetther did not actually motivate the
adverse action or were insufficient to motivate it.

Based on the foregoing, the Court finds tR&intiff has created a genuine issue as to
whether the rationale offered by tR&SD was pretextual. Consequentlya reasonable juror
could find by a preponderance of the evidence that Plaintiff is entitled to a verdics @hati,
andthe Defendans Motion for Summary Judgment on the 8§ 504 clai@ENIED.

. Tennessee Public Protection Act

Under the Tennessee Public Protection Act, ‘9nemployee shall be discharged or
terminated solely for refusing to participate in, or for refusing to remain saleot, illegal
activities” Tenn. Code Ann. 8§ 51-304b). Accordingly,“[a]lny employee terminated in
violation of subsection (b) shall have a cause of action against the employer fatamtali
discharge and any other damages to which the employee may be entdlegi31-1-304(c). To
prevail on a retaliatory discharge claunder the TPPA, a claimant must establish four elements:

(1) the plaintiff was an employee of the defendant;

(2) the plaintiff refused to participate in or remain silent about illegal activity;

(3) the defendant employer discharged or terminated thaifflas employment; and

(4) the defendant terminated the plainifémployment solely for the plaintiéfrefusal to

participate in or remain silent about the illegal activity.

Sykes v. Chattanooga Housing Authqr@$3 S.W.3d 18, 27 (Tenn. 201(t)ting Voss v. Shelter
Mut. Ins. Co, 958 S.W.2d 342, 344 (Ten@t. App. 1997)). Defendant does not dispute that

Plaintiff was an employee of Defendant and that Defendant did not renew her tg@atracly

the second and third elements aréssue

13
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Defendant argues that Plaintiff cannot establish the second element, because she did not
have a reasonable belief that any statute or regulation was being violated, diyebéirause
she did not know what statute or regulation was potentially beingtedbolaHowever, in her
response to this Motion, Plaintiff points the Courtth® Individuals with Disabilities Education
Act (“IDEA”) and Tennessee Code Annotatéd49-10-103—-1203 She argues that under the
IDEA, specifically20 U.S.C.8 1414(d)(2),school districts are required to develop and follow
IEPs for students with disabilities, and Tenneskae requireseach schoaio ensure that every
child with a disability receives special education and related services e stgmeet thehild's
unique needs” as determined by the child’s IERnn[Code Ann. 88 490-103 114. Plaintiff
has shown that she knew that J’'s IEP required that he havean-one assistant, and Plaintiff
has also shown that she was required to help the teadtheother students in the classroom
when J did not require assistance. Therefore, this Court finds that Plaintiffleastaireated a
genuine dispute of material fact as to whether she reasonably believed thawaS$ilating
the law when she madke report to the Child Abuse Hotline.

The partiedinally dispute whethePlaintiff has demonstrated a genuine issue of material
fact regarding the fourth prong of the prima facie €ase. that retaliation was the exclusive
cause of Defendant’s decisioot to renew her contractThe court recognizes that under the
TPPA, Plaintiff must demonstrate thBtefendantdischargeder solelybecause olerrefusal to
remain silent about the school’s violation of students’ IEPs. How#wegourt concludes tha
the evidencaliscussedn the context of Plaintiff's Rehabilitation Act claim here atsgses a
genuine disputas tomaterial fact regardingwhy TSSD did not renewer contractand, by

extension, whether retaliation was the sole motivating factor.
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Based on the foregoing,reasonable juror could find by a preponderance of the evidence
that Plaintiff is entitled to a verdict on this claim, até Defendans motion for summary
judgment on th& PPAclaim isDENIED.

CONCLUSION

The Court holds that Defendant Trenten Special School District is not @ntitle
judgment as a matter of law on either Plaintiff's claim for retaliatory discharger §rsD4 of
the Rehabilitation Act, 29 U.S.C. 8§ 791, et seq. or under the Tennessee Publicdardtetti
Tenn. Code Ann. 8§ 50-1-304. Therefore, Defendant’s Moti@ENIED .

IT IS SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date:June 4, 2020.
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