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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

IRENE RAMOS GUERRA,

Plaintiff,

V. No. 1:19cv-01073STA-jay

TAMER ABUAITA a/k/a
TAMER ABU AITA and
BARBARA ABUAITA,

Defendants.

— e — L — e

ORDER GRANTING IN PART, DENYING IN PART DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

This is a family disputeover ownership in residential property. Defendants Tamer
Abuaita a/k/a Tamer Abu Aita and Barbara Abuaita hold title to the property. PRl&ieté
Ramos Guerra, who is Barbara Abuaita’s mother and Tamer Abuaita’s Arether, has lived
in the home and made most of the monthly mortgage payments on the pfoperarly 18
years. Ms. Guerralaims that she took up residence in the home in 2002atated into a
verbal leasgurchase agreement with h@aughter andgonin-law. The Abuaitasclaim that
Guerra hasnerely rented the home from them. The Abuaitas now seek judgment as a matter of
law on Guerra’s equitable claims to theoperty Because genuine disputes of material fact
remain as to some but not all of the issu@&gfendants’ Motionfor Summary Judgments
GRANTED in part, DENIED in part.

BACKGROUND

Guerra’sComplaint alleges that the Abuaitaanted to givesuerrathe opportunity to own

her own home. So in July 2002 the Abumsifroposed thaGuerratake over the mortgage
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payments for a home they owned at 47 Wakefield Cove, in Jackson, Tennessee. Under the terms o
the Abuaitas’ proposaGuerrawould pay the Abuaitathe sum of $15,000 and make the regular
mortgage payments on the home for the mext years. Guerrafulfilled her part of the bargain.

But whenGuerraasked hedaughter BarbarAbuaita for documentation to confirm her purchase of

the property, Mrs. Abuaitiailed to take any actionAccording toGuerra her sorAn-law eventually
provided her with a letter dated August 22, 2004, showing3batrahad satisfactorily performed

all the conditions of the sale. According to the Complaint, howéwerAbuaitasever tookany

formal steps to transféitle to Guerraand even refinanced the property withGuierras knowledge

or consent. The Abuaitdmve also attempted to the list property with a real estate agent without
Guerra’sapproval orconsent.

From these premise§uerraasks the Court to recognize a resulting trust over the property
by virtue of the fact thathe Abuaitascontinue to hold the property f@uerras benefit. Guerra
further alleges thahe Abuaitas’ decision to refinance the mortgage on the property converted the
resulting trust inta constructive trust. The Abuaithg their actions have breached their duties as
fiduciaries and harme@uerras interests. Guerraseeks a declaration that she is the sole owner of
the property as well as an award of actual damages, compensatory sjandgaunitive damages.
Guerra filed her original Complaint for breach of fiduciary duty in the €drgnCourt for Madison
County, Tennessee on January 23, 2019. The Abuaitas removed the case to federal goiirt on A
12, 2019, based on the amount imtcoversy and the parties’ complete diversity of citizenship
pursuant to 28 U.S.C. § 1332(a). The Abuaitas now seek summary judgment on Guemsg’s clai
under Federal Rule of Civil Procedure 56.

To decide the Abuaitas’ Motion for Summary Judgment, the tQoustfirst consider

whether ay genuine issue of material fact exists that migigclude judgment as a matter of
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law. A fact is material if the fact “might affect the outcome of the lawsuit under thergoge
substantive law.”Baynes v. Cleland, 799 F.3d 600, 607 (6th Cir. 2015) (citikgley v. United
Sates, 20 F.3d 222, 224 (6th Cir. 1994) afwdderson v. Liberty Lobby, Inc., 477 U.S. 242, 247

48 (1986)). A dispute about a material fact is genuine “if the evidence is such thasanable

jury could return a verdict for the nonmoving partyAhderson, 477 U.S. at 248. For purposes

of summary judgment, a party asserting that a material fact is not genuinely ire digmitcite
particular parts of the record and show thatdtidencefails to establish a genuine dispute or
that the adverse party has failed to produce admissible evidence to support a fact. ked?.R. C
56(c)(1). Local Rule 561(a)requires a party seeking summary judgmerjraparea statement

of facts “to assist the Court in ascertaining whether there are any material facts in .tispute
Local R. 56.1(a).In support of their Motion, the Abuaitas have filed a statement of undisputed
facts, and Guerra has responded.

Based on the parties’ submissiorg ourt finds that a number of factual disputes exist
at this stage of thecase. What is undisputed is tila¢ Abuaitashold title tothe 47 Wakefield
Cove propertyand Guerra has resided in the home since 2002 Abuaitas purchased the
propertyin 1999 and then made the decision to move some time in 2001 or 2002. (Defs.’
Statement of Undisputed Fact 12 The parties disagree about much of what happened after
that. According tdhe AbuaitasGuerraapproached them about renting the 47 WakefieldeCov
property (d. 1 8) The Abuaitasagreed to renGuerrathe home for $800 a month, an amount
equal to the regular monthly mortgage payment and below the fair miarketvalue of the
property. [(d. 1 8, 9.) Guerrawanted to rent for two years to “get on her feabd at the end of
the twoyear term, shevould either buy the home frothe Abuaitasor the Abuaitasvould list

the house. I¢. 1 11.) At the end of the initial tweyear term of the rentaGuerraaskedthe
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Abuaitasto extend the agreement by two years more, a requesbtlaétes granted. I¢l. § 16.)

Guerratells a different story.Guerra had been living with the Abuaitas in the house for
two months in 2002 when the Abuaitas approached her about purchasing the property. (Pl.’s
Resp. in Opp’n 2, ECF No. 24-1.) The Abuaitas suggeshed could be called a leaperchase
agreement wher&uerrawould take over the mortgage payments, taxes, and insurance on the
home for two yearand make a $15,000 lump sum payment to the Abuaitdsat@3.) At the
end of two yearsGuerrawould own the home. I4.)} When Guerrasatisfied the terms of the
agreemenin 2004, shanade several requests for something in writing to confirm thatvalse
the owne of the home. Id. at 4.) Guerraeventuallyreceived a letter signed by her sarAaw
Tamer Abuaita and dated August 22, 2004, that she had completed her end of the bakyain. (
Guerrahas made the orgage letter (ECF No. 28) part of the record. Howevdhe Abuaitas
contest its validityand claim that they had never seen it before this gliefs.” Statement of
Undisputed Fact 1 30-35.)

The parties also digiree about the course of events over the years that follBuedas
initial two-yearterm in the 47 Wakefield Cove propertyhe Abuaitashave testified that from
2002 to 2011 Guerramade the majority of the mortgage paymeatsthe home. (Defs.’
Statement of Undisputed Fact § 17.) Occasionally Guerra needed financial help from the
Abuaitas. [(d.) By 2011,Guerra was late with nearly all of her paymentk. § 18.) In an
effort to assist Guerrahe Abuaitasagreed to refinance the property so tBGaierras monthly
payment would be lower.ld. T 19.) The Abuaitaglaim that they acted at Guerra’s request and
with her consent and deny that they receivedmargonabenefit fran therefinance. Id. 1 20.)

Since 2011Guerrahas continued to make the monthly mortgage payments but again with

! Guerra also claim$ie Abuaitas agreed to make major repairs to the home’s roof and
plumbing system but failed to follow through on their promiség.) (

4
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periodic help fromthe Abuaitas (Id. § 24.) Guerradenies that she asked the Abuaitas to
refinance the property. (Pl’s Resp. in OpgnECF No. 241.) While Guerra admits the
refinance had the effect of lowering her payments, Guerra claims she wasmsolted about the
termsof the loan, including the fact that the new mortgage hadye&0repayment term and
that the bank would aoinatically draft Guerra’s payments frdrar account. 1¢l.)

Eventsfinally came to a head in 2016. According to the Abgaitaey had obtained
Guerra’'s consent to place the 47 Wakefield Cove home on the market thatlgde&fl 2627.)
But sometime afteristing the homeBarbara Abuaita had a falling out with Guerra over an
inheritance from her fatherld) Following theirdisagreement, Guerrafused to allow realtors
to showthe property (Id. 1 28.) Once againGuera remembers eventdifferenly. Guerra
acknowledges that shad discussed selling the home with her daughtsewaral occasiabut
always felt as though she had input about the decision to list the propédtyat 4) That
changed in 2016Guerra suffeed a workrelated injuryand experienced a loss in incom&d. at
5.) WhenGuerracould no longer afford the monthly mortgage payments, her daughiply
informed her thathe Abuaitasvould be selling the property.ld() Guerra then lgan to hear
from redtors who wantedo schedule timet show he home. [d.) According to Guerrathe
Abuaitashadrepresented to the realtors that they owned the hom&aedawas their renter.
(Id.) Guerraclaimsshe realized then th#te Abuaitashad no intention thhona their agreement
to sell her the property.ld,)

The Abuaitasiow seek judgment as a matter of lawGurerras equitable theory that the
Court should impose a resulting trasta constructive trust on the 47 Wakefield Cove property
and grant her title to the hom@he Abuaitasargue that under Tennessee law a plaintiff seeking

such a remedy must prove the facts supporting such a trust with clear and convincing evidence.
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The Abuaitascite authority for the proposition that a plaintiff may not prevail on such a theory
based only on her own, contradicted testimony about the facts relating to the propieety.
Abuaitasemphasize that the undisputed proof sh@uerrarented the property from thenthe
Abuaitasstayed withGuerrain the home whenever they visited her in Jackson and continued to
make major repairs to the home, facts which are consistent with their continuedrop/oéthe
property and their role as landloréuerracannot showby clear and convincing préshat the
parties had an agreement whereby she would own the home. AdditidhallyAbuaitas
decision to refinance the mortgage on the property in 2011 in no way suggests fraud or a breach
of trust. The Abuaits acted atGuerras request and at allnies with her knowledge and
approval of the transaction. Without proof of some wrongful conduct on the paine of
Abuaitas Guerracannot show why the Court should create a constructive trust over the property.
For each of these reasoribe Abuaitasargue thatGuerracannot carry her burden to obtain
equitable relief based on her trust theory.

The Abuaitas argue further that the statute of frauds bars any ckiersamay have
againstthe Abuaitago enforce the purported oral contract for the lgasehase of the home.
And the August 22, 2004 letter does not satisfy the statute of frauds. The letter does not
evidence a meeting of the minds or any offer and acceptance, all required elementsttecons
an enforceable contract. Finaltjpe Abuaitasargue that any clairGuerrrahasagainst thenis
now time barred under Tennessee’s thyear statute of limitations. Ithe Abuaita’ view,
Guerra’sclaims accrued in 2004 whe&auerramade multiple requests for the Abuaitatransfer
title to her andhe Abuaitagefused. In the alternative, the statute of limitations began to run in
2011 wherthe Abuaitasallegedly refinaned the mortgage on the home for their own gain. At

the very latest, the limitations period began to run in 2015 baseGuenras deposition



Case 1:19-cv-01073-STA-jay Document 33 Filed 07/29/20 Page 7 of 19 PagelD 745

testimony that she sathe Abuaita’ “true colors” that year when thagyoved backo America
from Europe. So even ifthe Court holds @it Guerra can establish the elements of her trust
claims, the Court should find that the claims are untimely.

Guerrahas filed a response in opposition. FiGyerradenies thathe Abuaits are
entitled to summary judgment on her resulting and constructive trust cl@uoesrahas not only
offered her own testimony to contradict the Abugitdew that the parties simply had a rental
agreement.Guerrahas also produced the August 22, 2004, letter as evidence of her agreement
with the Abuaitas Guerraalso argues that the family relationship among the parties is relevant
to her claim that she is entitled to a constructive trust. Under Tennessee dmstraative trust
may arise where a person usegosition of influence or coidence to obtain legal title to
property on more favorable terms than he might otherwise be able to get. As for thesAbuaita
statute of frauds argumerguerraresponds that the statute of frauds does not bar claims for
resulting or constructive trustsMoreover, Guerracontends that the August 22, 2004 letter
constitutes admissible proof of the parties’ agreement. LagHyerraargues that the threear
statute of limitations does not bar her claims. Because of theQuestahad in her daughter,
Guerrahad no reason to believe in 2004 that the Abuaitas would not honor their agreement to
sell her the house. As for the 2011 refinanciBgerradid not learn of the extended repayment
period (a 36year mortgage loan) until her counsel in this case discovered it. For purposes of the
statute of limitationsGGuerraargues that her claims did not accrundil 2016 when thébuaitas
allowed realtors to begin showing the homi¢hout her consent.Guerraargues then that the

Court should deny the Motion for Summary Judgment.
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STANDARD OF REVIEW

UnderFederal Rule of Civil Procedure 56(@party is entitled to summary judgment if
the party “shows that there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56¢a)Celotex Corp. v. Catrett, 477
U.S. 317, 322 (1986). The Supreme Court has stated that “[tjhough determining whether there is
a genuine issue of material fact at summary judgment is a question of law, it is aukgjairg
that sits near the lafact divide.” Ashcroft v. Igbal, 556 U.S. 662, 674 (2009). heviewing a
motion for summary judgmer, court must view thevidence in the light most favorable to the
nonmoving party Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)
A court does not engage in “jury functions” likerédibility determinationsand weighing the
evidence.” Youkhanna v. City of Sterling Heights, 934 F.3d 508, 515th dr. 2019) (citing
Anderson, 477 U.S. at 25). Rather, he question for the Court is whether a reasonable juror
could find by a preponderance of the evidence that the nonmoving party is entitled to a verdict.
Anderson, 477 U.S. at 252. In other words, the Court should ask “whether the evidence presents
a sufficient disagreement to require submission to a jury or whether it is sidemé¢hat one
party must prevail as a matter of lawld. at 25152. Summary judgment must be entered
“against a party who fails to make a showing sufficient to establish the existencelefrent
essential to that party’s case, and on which that party will bear the burden of proaf at t
Celotex, 477 U.S. at 322.

ANALYSIS
The Abuaitashave raised several discrete issues as grounds for judgment as a matter of

law. The Court holds that genuirfactual disputesemainand thereforgrecluce summary
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judgment in favorof the Abuaitason all of the issues except for Guerra’s constructive trust
claim. The Court wilhow proceed t@onsider eachquestion in more depth.

l. Statute of Limitations

The threshold issue presented in the Alasa Rule56 Motion is whether the statute of
limitations has run on Guerra’s claimsThe Tennessee Supreme Court has explained that
statutes of limitations are “shields, not swords” and reflect “a societal choicadi@ns must be
brought within a certain timperiod.” Redwing v. Catholic Bishop for Diocese of Memphis, 363
S.W.3d 436, 456 (Tenn. 2012) (citations omitted). Statutes of limitations under Tennessee law
“(1) promote stability in personal and business relationsii)sgive notice to defendants of
potential lawsuits, (3) prevent undue delay in filing lawsi#¥,avoid the uncertainties and
burdens inherent in pursuing and defending stale claints,(5) ensure that evidence is
preserved and facts are not obscured by the lapse of time or thevdefeetnory or death of a
witness.” Id. (internal quotations marks and citations omitted). By enacting statutes of
limitations, the Tennessee legislature presumes that “persons with the legatycaphtigate
will not delay bringing suit on a meritorious claim beyond a reasonable tihge.”(citations
omitted).

As a matter of federal procedural laavstatuteof limitations is araffirmativedefense.
Fed. R. Civ. P. 8(c)aurlesv. Andison, 678 F.3d 452, 458 (6th Cir. 2012)When a party seeks
judgment as a matter of law on a statute of limitations, the Court must decide tworcpiégl)
whether the statute of limitations has run and (2) whether there exists a gesueef material
fact as to when the plaintiff's cause of action accruddéhry v. Norfolk S. Ry. Co., 605 F.
App’x 508, 510 (6th Cir. 2015) (quotinQampbell v. Grand Trunk W. RR. Co., 238 F.3d 772,

775 (6th Cir. 2001)). As the party invoking the statute of limitestjohe Abuaitas havéhe
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burden to prove that the statute of limitations has ruiGoarra’s claimsand that no genuine
issue of material fact exists as to when the daagetrued. Id. If the Abuaitascan discharge
their burden to show that the claira® now time barred, the burden shiftsGoierrato prove an
exception to the statute of limitationRedwing, 363 S.W.3d at 46354, 467;Lutz v. Chesapeake
Appalachia, L.L.C., 717 F.3d 459, 464 (6th Cir. 2013).

Guerrafiled suit onJanuary23, 2019. The Abuaitas argue, and Guerra does not contest
the point,that Tennessee’shreeyear statute of limitationor injuries to real propertyinder
Tenn. Code Ann. § 28-105(1)applies in this case.Guerra’s trust claims aténmely underthe
threeyear satute of limitationghenonly if the causgof action accrued on or after January 23,
2016 If the clains accrued before that date, th@nerra filed suibut of time.

The Court holds that factual disputes remain over when Guerra’s equitabldaimmnst ¢
accrued.“Ordinarily, the question of whether a plaintiff knew or should have known that a cause
of action existed is a question of fact, inappropriate for summaryney” City Sate Bank v.

Dean Witter Reynolds, Inc., 948 S.W.2d 729, 735 (Tenn. Ct. App. 1996n Tennesseea
resulting trust claimaccrues \wen ‘the trustee does some act hostile ttee beneficiary of the
trust Fehnv. Schlickling, 175 S.W.2d 3739 (TennCt. App.1943). And the limitations period
begins to run on a claim for constructive trust “when the wrongful and adverse holding begins

and is, or should be, known to the complainamdl.”

2 Under Tennessee law, courts decide the costattite of limitationdy looking to the
gravamen of the claim, that i%he legal basis of the claim and . the type of injuries for which
damages are sought.McFarland v. Pemberton, 530 S.W.3d 76, 109 (Tenn. 2017There is
some authority for applyinlennessee’tenyear catckall statute of limitations to resulting trust
claims. Killebrew v. Ray, 181 S.W.2d 334,40 (Tenn. 1944)citing an earlier version of Tenn.
Code Ann. 8§ 283-110(a)(3)). In light of Guerra’s concession that the tiyess statute of
limitations applieshoweverthe Court need not analyze the issue further and will assume for the
sake of deciding the Motiatmat Guerra’s claims have a thygear statute of limitations.

10
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Viewing the evidence in a light most favorable to Guehex, trust claims against the
Abuaitas did not ripen until 2016. Guerra has introduced evidence that she had an oral
agreement with the Abuaitas for the sale of the 47 Wakefield Cove property in 2002 and that she
had satisfied her duties under the agreement by 2004. Guerra obtained a written confofnati
the agreement from Tamer Abuaita in August 2004. Since 2002, Guerra has paid the mortgage,
the property tax assessments, and the homeowners insurance premitineshome, though
occasionally she has been able to meet these obligations only with helihérduaitas.This
state of affairs prevailed fat2 years until Guerra relationship with the Abuaitas reached a
turning point in 2016 Acoording to Guerrashebecame disabled as a resultoiork injuryand
experienced a lossf income. Faced with this hardship and relying only on disability support
payments, Guerra was no longer able to afford the monthly mortgage on the home.

As Guera sees it, her worsened financial condition finpllgmptedthe Abuaitas to list
the housdor salewithout consulting Guerra and &alvise real estate agents that Guerra was only
their tenant. While it is true that Barbakbuaitahad discussed selling the home with Guerra at
other times prior to 2016, Guerra testified that her daughter had always cohsuiddut the
possible decision to sell. That was not the case in 2016, when Barbara Abuaita toldnleer mot
that “the house is not yours anymord.”Guerra Dep. 63:114, Feb. 24, 2020 (ECF No. -23.

In sum, the Abuaitasanifested an intent tssert their own undivided interest in the home and
sell the property without Guerra’s knowing consent in 2016. Under this view of the evidence,
Guerra bought her trust claims within the limitations period.

The Abuaitasargue that Guerra should have known that they did not intend to honor the

purportedagreement to sell her the home as soon as 20@h they did not transfer title to

Guerraor thatGuerrashould have taken action to vindicate her rights in 2011 when the Abuaitas

11
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refinanced the mortgage on the property without disclosing to Guerra all of the nesnofdima
mortgage. But as the Court has already noted, many of the facts surrounding theah200g
and 201lare disputed and are certainly not so-sited as to require judgment as a matter of
law on the statute of limitations issue.

For example, Tamer Abuaita testified that the parties initially agieezD02 to rent
Guerra the home for two years and that Guerra would eventually have the opportunity to buy the
home. T. Abuaita Dep. 17:413%, Feb. 20, 2020 (ECF No. 23). And Barbam Abuaita
testified that at the end of the initial tyear term, she and her husband agreed to give Guerra
another two years to prepare to purchase the home. B. Abuaita Depl@3:1Feb. 20, 2020
(ECF No. 23-10). Nothing about this course of dealing in 2004 should have put Guerra on notice
that the Abuaitas had no intention of selling her the home. Rather than showing that Guerra
should have known she had a claim against the Abuaitas in 2004, the Abuaitas’ tessimony i
actually consistent with Guerra’s belief that the parties had reacheadarstanding for her to
become the ownerfdhe home. Similar factual disputes exist over what transpired in 2011.
Guerra says the Abuaitas refinanced the property without her consent; the Abuaitagysay t
refinanced the property at Guerra’s requestpart of an effort to lower her monthly ngage
payment In short, the Abuaitas have not carried tHmirden to prove that the statute of
limitations on Guerra’s claimsaccrued prior to January 2016Theefore, theMotion for
Summary Judgment BENIED as to the statute of limitatiomssue.

Il. Resulting Trust and Constructive Trust

The nextissue presented is whethBuerrahas adduced enough evidence as a matter of
Tennessee law tsupport the equitable remedies of resulting trust or constructive trust.

“Resultingtrustsand constructive trusts are both created by courts of equity in order to satisfy

12
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the demands of justice. Burleson v. McCrary, 753 S.W.2d 349, 3583 (Tenn. 1988).
Generally speaking, a resulting trust is an equitable doctrine which allows accdetetmine
whether property rightfully belongs to one who does not actually hold title t&ridzier v.
Pomeroy, No. M200500911COA-R3-CV, 2006 WL 3542534, at *12Tenn.Ct. App. Dec. 7,
2006)(citing Wells v. Wells, 556 S.W.2d 769, 771 (Teni€t. App. 1977)). A constructive trust
applies when a party unfairly retains property in bad faitby means of some fraudRoach v.
Renfro, 989 S.W.2d 335, 341 (TenQt. App. 1998) Because each doctrine is distinct and
requires the application of its own legal standards, the Court will consider the proof tot suppor
each theory of relief separately.

A. Resulting Trust

As amatter ofequity, a resulting trust is used ‘tprevent unjust enrichment and protect
anindividual’'s equitable right to property when the legal title to that property is in the name of
another.” Pomeroy, 2006 WL 3542534at *13 (citingIn re Estate of Nichols, 856 S.W.2d 397,
401 (Tennl1993)). Put another way, “the owner of the money that pays for the property should
be the owner of the propertyand a resulting trust protects suah interest. Smalling v.
Terrell, 943 S.W.2d 397, 400 (Tengt. App. 1996) (quoting.ivesay v. Keaton, 611 S.W.2d
581, 584 (TennCt. App. 1980)). Courts of equity recognize resulting trusts in a variety of
situations Id. at 353 (citingRestatement (Second) of Trusts § 411 (1959)).
In Tennesseeg;ourts typicallyimposea resulting trust(1) to give full effect to the terms of an
express trust that fails for some other reag®yto carry out aconveyancdérom one persomho
has receivedonsideration from anothea secalled ‘purchasenoney resulting trust or (3) any
othertime a trust is “impliedoy law from the acts and conduct of the parties and the facts and

circumstancéssurrounding a transaction where the remedy will avoid a “failure of justice.”

13
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Pomeroy, 2006 WL 3542534, at *13 (citinign re Estate of Nichols, 856 S.W.2d a#01). In any
case e touchstone of a resulting trust is the actual or assumed intent of the. fautikeson,
753 S.W.2dcat 352-53.

Viewing theproof in alight most favorable t@uerraand accepting all of her testimony
as true, there is enouglvidencein the record tqustify the creation ofa resulting trust. It is
undisputed that Guerra has lived in the home continuously since 2002. In fact, there is proof that
Guerra had already been living at 47 Wakefield Cove with the Abuaitas for two months in 2002
before the Abuaitas approached her about buying the home. The Abuaitas proposed, and Guerra
accepted, the following terms for the purchase: Guerra would pay the Abuaitas the sum of
$15,000 and make each of the monthly mortgage payments orofiesty for two years. At the
end of the tweyear term, Guerra would become the owner of the h@uerra testified that she
was unsophisticated in business affairs and limited in her English proficiendyadrsthé placed
great trust in the Abuaitas took after her best interestsGuerra also testified that before her
daughter and sem-law made their proposal, Guerra did not believe she was eligible to purchase
a home.

Even sotwo years passe@nd Guerra had lived up to her part of the dda¢fendant
Tamer Abuaita, at Guerra’s requgstepared and signed a letter dated August 22, 2004, stating
the terms othe agreement witlGuerraand affirming that she had fulfilled her duties under the
agreement. The letter is addressed “Dear Sir or Madand ends with a statement about
contacting Abuaita “if you have any questions.” While it is not clear to the Court why titre let
was drafted in this wapr what legal effect Tamer Abuaita intended it to habe writing
supportsGuerras claim that he partiesradan agreement for theurchaseof the home.There is

also proof that Guerraperiodically received help fronthe Abuaitg in making the monthly

14
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mortgage paymesat For most of the time that she has lived in the hohwyever,Guerra
herselfhas made payments equal to the amount of the mortgage on the profslrof. this
proof tends to show that the parties intended3doerra totake ownership of the property after
August 2004 and that despite tparties’ intentions,the Abuaita continueto hold title to the
home.

And Guerra’s proof satisfies her burden to prove the parties’ intent with clear and
convincing evidence. As Defendants’ correctly note, a party seeking a resultingveuseal
property must introduce cleand convincing proof of the parties’ interfiaddler v. Saddler, 59
S.w.2d 96, 99 (TenrCt. App. 2000)(“When the parol evidence of a resulting trust is in conflict
with the terms of a written instrument, it is not essential that the evidence remmeasatable
doubt, but it must be so clear, cogent, and convincing that it overcomes the evidence to the
contrary and the presumption that exists in favor of the terms of the written instfyyumenider
federal procedural law, a party with the heightened burden to prove a fact with clear and
convincing evidence must satisfy that burden in order to survive a motion for summary
judgment. Beal ex rel. Putnam v. Walgreen Co., 408 F.App’'x 898, 902 §th Gr. 2010)(citing
Street v. J.C. Bradford & Co., 886 F.2d 1472, 1479 (6th Cit989)). The Abuaitas argue that
even accepting Guerra’ version of events, she has failed to prove her case with clear and
convincing evidence.

The Courtdisagreeslt is true thaiGuerrarelieslargely on her own testimony about what
transpired in 2002 and what the parties intended when the Abuaitas moved out of the house and
left Guerra there.But Guerrahas adduced good deal more than her own testimony about the
parties’ intentin 2002. e August 2004 letter from Defendant Tamer Abuaitaroborates

Guerra’s story about the Abuaitas’ agreement to sell her the hdokfieat is moe, there is

15



Case 1:19-cv-01073-STA-jay Document 33 Filed 07/29/20 Page 16 of 19 PagelD 754

undisputed proof thabuerra hasnade the majority alhemortgage payments améidall of the
propery taxes and homeowrisrinsurancen the house since 200And since 2011Guerra has
paid the mortgage by automatic bank draft directly to the bank. All of the evidence,
circumstantial as it is, supporSuerras claim that she was not merely ranter and that
Defendants intended to convey la@rownership interest in the homéiccepting these facts as
true, he Court concludes that Plaintiff has demonstrated her entittement to a resulinigytr
clear and convincing evidence.

To avoid this result, the Abuaitas raise a numbexdafitionalarguments, all of which go
to the weight or credibility of the evidence and are therefore questions the @uuot decide as
a matterof law under Rule 56. The Abuaitas contest the validity of the August 2004 letter and
have testified that they had never seen the letter bitfamaes produced in this lawsuit, implying
that the letter is a forgeryHowever, “whether [awriting] is aforgeryis aquestion ofact,”
which obviouslythe Court cannot resolve on a motion for summary judgm@&mith v. Weers,
2018 WL 2087122 at *3, n.1 (6th Cir. Jah 2018) (citingRorrer v. City of Sow, 743 F.3d
1025, 1038 (6th Cir. 2014) (internal citations omitted)). Likewise, the Abuaitas poatheo
circumstantial evidence about Guerra’s recurring need for financial helpeitngnéer expenses
at the home and the fact that the Abuaitas stayed with Guerra in the home wiieeyewsited
Jackson. The Abuaitas argue that these facts suggest that they continued to exeraise/eont
the property and used it wharerthey chose to do so. But this proof is ambiguous at best. The
Abuaitas’ willingness to assist Guerra financially and their decision yoasta her during visits
to Tennessess just asconsistent with normahcidentsof family life. Thesefacts, viewed in a
light favorable to Guerra, shed little light on whether the parties had an agreemdrgther the

Abuaitas continued to treat the home as their property, anGuetras. In sum, the Court
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concludes that triable issues remain over Guerra’s claim for a resulistg tfherefore, the
Abuaitas’ Motion for Summary Judgment mustilfeNIED on this issue.

B. Constructive Trust

As an alternative to her prayer for a resgjtirust,Guerra alleges that the refinancing on
the 47 Wakefield Cover property “in 2011 converted the resulting trust to a construasi/e t
presumably because the Abuaitas proceeded with the refinancing without Guérredmsent
to all of the terms of thiwan. Compl. 30 (ECF No:2). Guerra also alleges that the Abuaitas
breached their duties under the constructive trust by attempting to list the hdmetwier
consent. Like a resulting trust, a constructive trust denies a property holder theiexbnti
possession of the property if the property holder has an equitable duty to convey the property to
another. Giles Cnty. v. First U.S Corp., 445 S.W.2d 157, 165 (Tenn. 1969) (Creson, J.,
dissenting)(citing Scott on Trusts, p. 3103 (2d E€-1956). Unlike a resulting trusta court
does not focus on the intentions of the partitg)eson, 753 S.W.2dat 352-53,but rather on
whether one party has engaged in fraud or some other bad faith conduct to deny possession of
the property to its rightful owner.

For example, a constructive trust may arise whergerson (1) obtains legal title to
property in violation of some duty owed the owner of the property; (2) obtains title to gropert
by fraud, duress, or other inequitable means; (3) makes use of idectial relationship or
undue influence to obtain title to property upon more advantageous terms than would otherwise
have been obtained; or (4) obtains property with notice that someone else is entitled to the
propertys benefits. Stewart v. Sewell, 215 S.W.3d 815, 826 (Ten@007) (citing Tanner v.

Tanner, 698 S.W.2d 342, 3446 (Tenn.1985). The common theme in each of these scenarios

is some element offfaud, actual or constructive, . . . duress or abuse of confidence, . . .
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commissionof wrong, or . . .any form of unconscionable conduct, artifice, concealment, or
guestionable means . .” Sandersv. Forcum-Lannom, Inc., 475 S.W.2d 172, 174 (Tenn. 1972)
(citing Covert v. Nashvillg, C. & . L. Railway, 208 S.W.2d 1008 (Tenn. 1948)).

The Court holds that Guerra has not carried her burden to present clear and convincing
proof of the Abuaitas’ bad intertb deprive her of her rights in the propertyGuerra’s
constructive trust theory is nentirelyclear to the CourtShe seems to argue that a constructive
trust arose after the Abuaitas refinanced the mortgage on the property in 2011 and that the
Abuaitas’ attempt to sell the property without her consent in 2016 further evidenced their
fraudulent scheme. Whatever heeory may be, Guerra has not cited clear and convincing
evidence at this stage of the case to show that the Abuaitas acted withulisgereatent to
defraud her of her ownership interest in the home. Rather the proof suggests that thiegoartie
a dspute over whether Guerra should continue to live in the house at a time when it seemed she
could no longer afford it. None of this evidence clearly and convincingly shows that the
Abuaitas acted with fraudulent intent to deprive Guerra of her interest in the propert
Therefore, the Abuaitas’ Motion for Summary Judgme@RANTED as to Guerra’s claim for
a constructive trust.

lll. Statute of Frauds

The Abuaitas finally argue that the statute of frauds precludes Guerra’abbe|aitaims
for ownership of the propertyTennessee’s statute of frauds requires that any contract for the
sale of land be in writing and signed by the party against whom enforcement is sought. Tenn.
Code Ann. § 292-101(a)(4);Waddlev. Elrod, 367 S.W.3d 217, 222 (Tenn. 20X2Jhe Statute
of Frauds precludes actions to enforce certain types of parol contracts unlessidheisa

supported by written evidence of the partiagreement.”). But as the Abuaitas concede, a
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resulting trust is an exception to the statute of frauds under Tennessdddavs v. Smith, No.
E2019-009060A-R3-CV, 2020 WL 1893640, at *4 (TeniCt. App. Apr. 16, 2020)(citing
Browder v. Hite, 602 S.W.2d 489, 493 (Tenn. Ct. App. 1980)). Therefore, the Abuaitas’ Motion
for Summary Judgment must DENIED as to the statute of frauds issue.

CONCLUSION

The Abuaitas have not carried their burden to show that Guerra’s claims arelyntim
The Court holds that genuine issues of fact remain on Guerra’s resulting trostaoldithat
Guerra has not come forward with clear and convincing evidence to support her constructive
trust claim. Therefore, the Abuaitas’ Motion for SummaryGRANTED in part, DENIED in
part.
IT IS SO ORDERED.
s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEFUNITED STATES DISTRICT JUDGE

Date:July 29, 2020.
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