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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

HUNTER R. FAULKNER and
REBECCA G. FAULKNER, collectively
d/b/a HUNTER FAULKNER FARMS ,

Plaintiff s,

V. No. 1:19¢v-01103STA-jay

BROOKS CUSTOM APPLICATION, LLC ,

and PINNACLE AGRICULTURAL

DISTRIBUTION, INC., d/b/a SANDERS,
Defendants.

~_ — e ~ ~ —

ORDER DENYING DEFENDANTS’ MOTIONS FOR PARTIAL DISMISSAL

Before the Court arBefendants’ Brooks Custom Application, LLSI“Brooks”) Motion
for PartialDismiss (ECF No6) filed on May 29, 2019and Pinnacle AgriculturdDistribution,
Inc. d/b/a Sande's (“Pinnacle”) Motions for Partial Dismisal (ECF No. 9) filed on May 30,
2019.Plaintiffs Hunter R. Faulkner ariRlebeccas. Faulkner,collectivelyd/b/aHunter Faulkner
Farms haverespondedn opposition andPinnaclehas filed areply. For the reasons discussed
below, Brooks’ Motionfor Partial Dismisal is DENIED as moot, ad Pinnacle’sMotion for
PartialDismissl is DENIED.

BACKGROUND

Factual Allegations of the Amended Complaint
Plaintiffs operate a 2,56fcre family farm situated in threecounties inWestern
Tennessee (FirstAm. Comp. § 6, ECF No.-1.) In 2018, Plaintiff purchasesked andertilizer

for a winter wheat crofrom Pinnacle at a cosf approximately $4,000 (Id. 1 8.) As part of
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that cost,Pinnacle employed Brooks® spread the fertilizer on Plainsffland. (d. § 9)
Plaintiffs specifically requestefbr the seed and fertilizer to bpread twice or “double spread
over the acreagbut were infamed that Pinnacle product wa®of such quality that dg one
application was required(ld. 17 10 11) In June 2018, Plaintiffs discovered tila¢ seed and
fertilizer hadnot been applied evenly.ld( T 12.) Both a Pinnaclesalesmarend the Books
employee who had applied the seed and fertilizer admitted that the product had not been applie
correctly. (Id. 11 13,4.) While Plaintiffs winter whea crop gaerally yields an average of 82
bushels per acre, this specific cigplded aly 56 bushelper acreresulting in loss of $50,000.
(Id. 11 17, 18.)

Thereatfter, Plainti§ followeda comma practice and planted a soybean cowpr the
same fields where the winter whemop had been. Id. § 2.) However, because of the poor
application of fertilizer, Plaintiffssoybean crop also produced apgield, 20 bushels per acre
compared to the more typical 50 bushels per acre. (Id. { 23.) Plasuofiiésed an eanomic
loss of $66,000 on its poor soybean crol.) (

Il. Procedural Posture

Plaintiffs filed this lawsuit on April23, 2019, in the Chester County Chancery Court,
allegingbothDefendants were grossly negligent and Defendant Pinnacle bratcbegtractto
spread thedfrtilizer. (Compl.,ECF No. 11.) Plaintiffsthen fileda Frst Amended ©@mplaint on
May 3, 2019, adding a claim for ordinary negligence aghiogtDefendants. I1(.) Defendants
removed the case this Court on May 24, 2019. (ECF No. 1.)

Defendants Brooks and Pinnatlave nowfiled nearly identicaMotions for the Partial
Dismisal of Plaintiffs’ claims for gross negligence, punitive damages, joint and several liability,

and breach of contract It should be ned thatneither Defendant sought the dismissal of



Plaintiffs’ negligence claims.The parties subsequently filed an Agreed Stipulation of Dismissal
of Plaintiffs’ claims of gross negligence, punitive damages, and joint and several liafHBF

No. 27.) Pursuant to this Court®rder on the Parties’ Stipulation to Dismiss Plaintiff's claims
for gross negligence, punitive damages, and joint and several liability, the ordinieg issue

in Defendant Pinnacle’#otion for Partial Dismissl is Plaintiffs breach of contract claifn.
(ECF No. 28.)

STANDARD OF REVIEW

A motion to dismisgpursuant to Federal Rule of Civil Procedure 12(b)(6) tests the legal
sufficiency of the complaint.RMI Titanium Co. v. Westinghouse Elec. Cpif8 F.3d 1125,
1134 (6th Cir. 1996). A complaint need not contain “detailed factual allegations,” mwisit
contain more than “labels and conclusions” or “a formulaic recitation of émeeglts of a cause
of action.” Bell Atlantic Corp. v. Twomb)y550 U.S. 544, 555 (2007). A complaint does not
“suffice if it tenders ‘naked assertions’ devoid of ‘further fattahancement.” Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiigrombly 550 U.S. at 557).

“To survive a motion to dismiss, a complaint must contain sufficient factuakematt
accepted as true, to ‘state a claim to relief that is plausible oaciés™f Id. (quoting Twombly
550 U.S. at 570). “A claim has facial plausibility when the plaintiff pleadsid&ciontent that
allows the court to draw the reasonable inference that the defendanteddrathe misconduct
alleged.” Id. (citing Twombly 550 U.S. at 556). The plausibility standard “does not impose a

probability requirement at the pleading stage; it simply calls for enough tactaise a

! Plaintiffs never asserted a breach of contract claim against Defendant Brooks, so this
Court’s Order on the Parties’ Stipulation is dispositive of Defendant BrooksaPdution to
Dismiss. (ECF No. 28.)



reasonable expectation that discovery will reveal evidence of illegal [conddatjdmbly 550
U.S. at 556.

ANALYSIS

The Court willfirst briefly address Pinnacle’s argument that, under the Tennessee Rules

of Civil Procedure, Plaintiff was required to attach a copy of the alleged conirae Court will
then address Defendant Pinnacle’s argumet tlaintiff fails to state a claim for breach of
contract
l. Federal Procedural Rule Applies

As Defendants both acknowledged in thidiotions for Patial Dismisl, this Court is
sitting in diversity and must apply the substantive law of Tennessee butppill federal

procedural rules.Hanna v. Plumer380 U.S. 460, 465 (1965krie R.R. Co. v. Tompkin804

U.S. 64 (1938). Tennessee Rule of Civil Procedure 10.03 requires, “whenever a claim...

founded upon a written instrument other than a policy of insurance, a copy ohstrament or

the pertinent parts thereof shall be attached to the pleading as an exhibitis algsocedural
rule. Rule 8 of the Federal Rules of Civil Procedure (“FRCP”) only requires theading that

states a claim for relief to include (1) “a short and plain statement ofdbadg for the court’s
jurisdiction,” (2) “a short and plain statement of the claim showing tiapliader is entitled to
relief,” and (3) “a demand for the relief sought....” Rule 8 of the FRCP controls.

I. Breach of Contract Claim Survives

Pinnacle argues that Plainsifforeach of contract claim should be dismissed but not by

attacking any ofts es®ntial elements.‘In abreachof contractaction, claimants must prove the
existence of a valid and enforceabtmtract a deficiency in the performance amounting to

abreach and damages caused by ineach’ Federal Ins. Co. v. Wintey854 S.W.3d 287, 291



(Tenn. 2011). Plaintiff First Amended Complaint alleges facts that, accepted as true, indicate
that by purchasing fertilizer from Pinnacle and hiring Pinnacle to spreddrthizer, Plaintiffs
and Defendant Pinnacle had emplied contract for the purchase and spread of fertilizera
commercially reasonable manriefECF No. 11 at p. 911, 14.) Further, Plaintiff alleges facts
that, accepted as true, indicaadimplied contract was breached when the fertilizer ‘ass-
spread/misapplied” by Brooks, and, finallythe breach caused Plaingiffo lose a substantial
amount of the annual yield of winter wheat and soybealis) Defendantdoes not challenge
the sufficiency of these alleged faaigts Motion for PartialDismissal.

Rather, Pinnacleargues thatPlaintiffs’ breach of contract claim must be dismissed,
because Plaintifhas attempted “to disguise a tortious claim behind a contractual’md&CF
No. 941 at 12.) Defendant contendg¢hat under the analysis provided ife unpublished
Tennessee Court of Appeals decisioisreen v. MooreNo. M2000602035C0OA-R3-CV, 2001
WL 1660828 at *3 (Tenn. Ct. App. Dec. 28, 200Xhe gravamen” ofPlaintiffs’ breach of
contract claim‘sounds not in contract but in tdrt (Id.) Defendant emphasizes that Plairstiff
asserted “in support of ifsic] breach of contract action that Defendant wegigent in hiring a
third party agent to spread the fertilizef2CF No. 5 at 3.) Defendant’s arguments boil down
to the contention that Plaintiff has improperly asserted both a breach of conttastgligence
claim for the same set of alleged facts.

In opposition, Plaintiff argues thés “contract claim against Pinnacle .is.completely
indepenént of the egligence claim against Brooks . and the doctrine osreendoes not

apply.” (ECF No. 20 at p. 2.)Plaintiff maintains that Pinnacléreached the terms of the

2 Defendant alseitesThomas & Associates, Indo. M2001-0075TG0OA-R3-CV, 2003
WL 21302974 (Tenn. Ct. App. June 06, 2003) for the propositiorfdteaintract may [not]
create a tortious duty of careMowever, Defendant does not show how taisesupportsts
Motion to Dismiss Plaintiff's breach of contract claim.

5



contract in that the fertilizer and seed we spread uniformly” and dltimately breached its
contract with Plaintiff because Plaintiff did not get what it bargained fapgsty spread
fertilizer and seed.” 1d.) Plaintiff further states that “except for the negligent act of hiring a
third party agent (Brooks) to spread the fertilizer . . . the negligence wasnped by Brooks,
not Pinnacle.” Id. at p. 2-3.)

The Court reads th&ggravamen of the action” analysis Greento applyin casesherea
court must determine the applicable statute of limitatiSnsGreen 2001 WL 1660828 at *3
(quoting Alexander v. Third Nat'l| Bank915 S.W.2d 797, 798 (Tenn. 19R6)n fact, the sole
issuedecided by the Trenessee Court of Appeadls Greenwas “whether the trial court erred by
failing to dismiss [the] entire complaint as barred by the [personal injury}estaftdimitations”
rather than allowing it to proceed under kbegerbreach of contract statute ahitations. Id. at
*2. ConsequentlyGreenhas no bearing on the issnew before the Couytas the applicable
statute of limitations is not at issueTherefore, the Court finds that Defendant Pinnacle’s
argument is without meritand holds that Plaintiffs’ breach of contract claim survives
Defendant’sMotion for PartialDismissl.

CONCLUSION

The Court finds that, at this stage, Plaistgtipports its breach of contract claagainst
Pinnaclewith sufficient facts Defendant Pinnacle’®otion is DENIED. Plaintiff never
asserted a breachf @ontract claim against Brookand has concede its claims for gross
negligence, punitive damages, and joint and several liability against Brooksordiagty,

Defendant Brooks’ Motion i®ENIED as moot. The causes of action still pending before the

3 Under these circumstances, the Court fiRgntiff's argumenthatGreen“only applies if the
same party that contracted with Plaintiff (Pinnaclep gperformed the negligent act”
unpersuaske. (Id. at p. 2.)



Court are as followsthe breach of contract claim and a negligence claim against Defendant
Pinnacle and a negligence claim against Defendant Brooks.

IT 1S SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date: September 22019



