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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

FELICIA GRADY |, individually and on )
behalf of DETRICK GRADY, deceased, and)
on behalf of three minor children of
DETRICK GRADY, deceased,

Plaintiff,

V. No. 1:19¢cv-01153STA-tmp
MADISON COUNTY, TENNESSEE, a
municipal corporation;

MADISON COUNTY SHERIFF'S OFFICE;
SHERIFF JOHN R. MEHR, in his official
capacity; and JOHN DOES 13, Sheriff's
Deputiesfailers of Madison County Sheriff's
Department;

N ~ = — ~— — N ~— —

Defendants.

ORDER GRANTING IN PART, DENYING IN PART DEFENDANTS MOTION TO
DISMISS
ORDER GRANTING PLAINTIFF LEAVE TO AMEND COMPLAINT

Before the Court is Defendants Madison County, Tennessee; the Madison County
Sheriff's Office; and Sheriff JohR. Mehr’s Motion to Dismiss (ECF Nol16). Plaintiff Felicia
Grady has responded in opposition, and Defendants have filed a Feplyhe reasus set forth
below, DefendantsMotion is GRANTED in part, DENIED in part .

BACKGROUND

Plaintiff Felicia Grady is the mother of Detrick Grady, who is now deceased. plCHm
4, ECF No. 4). According to the Complaint, on July 31, 2@&yick Grady was apretrial

arrestee in the custody of the Madison County Sheriff's Offidd. §(10.) After Mr. Grady’s
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court appearance on the morning of July 31, John Dekendants unidentified deputies or
jailers employed by the Madison County Sheried excessive force on Mr. Gradyd.) The
Complaintalleges that the John Dd&efendantscritically injured Mr. Grady, first by using a
Taseron himandthen byplacing himin restraintsand failed to provide the immediate medical
attention Mr. Grady needddr his injuries (Id. 11 10, 20) Mr. Grady wadatertransported to a
local hospital and on August 4, 2018, died from the injuries he sustained as a result of the John
Doe Defendats use of excessive force(ld. 1 3.) The Complaint would hold the John Doe
Defendants Madison County, the Madison County Sheriff's Office, and Sheriff John R. Mehr
liable for the death oDetrick Grady The Complaint alleges the violation of Mr. Gyad
constitutional rights pursuant to 42 U.S.C. § 1988 the Tennessee torts oégligence,
negligence per se, reckless conduct, taethegligent infliction of emotional distrepairsuant to

the Tennessee Governmental Tort Liability £the GTLA”).

In their Motion to DismissPefendants seek the dismissal of the Complaint based on a
number of defects in the pleadings a threshold matter, Defendants argue that Plakdli€ia
Grady lacks standing to bring claims on behalf of her deceased sba. T@nnessee survival
statutes permit a decedent’s surviving spouse and, if there is no sf@udecedent’s children
or next of kin to file suit on behalf of the deceasdékecausethe Complaint alleges that Mr.
Grady is survived by three minor childrelaintiff asMr. Grady’s mother cannot bring this
action on her son’s behalf. Defendants contend then that the Court should dismiss the Complaint
in its entiretyfor this reason alan

Defendants next argue that the Complaiv#ts improperly namedseveral of the
Defendantsn the suit Claims againsthe Madison County Sheriff's Office and Sheriff Mehr in

his official capacity areactually claims against Madison County itself. So the Calmbuld
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dismiss the Madison County &tiff's Office and Sheriff Mehr as parties. Defendants also argue
that any claim against the John Odefendantss now time barred under the epear statute of
limitations for actions undeg 1983 andhe GTLA. Plaintiff has not identified the John Doe
Defendantswithin the oneyear limitations period and any attempt to amend her initial pleading
to name the John Ddgefendantsvould not relate back to the date of her initial filing.

This just leavesMs. Gradys GTLA and 8§ 1983 claims against Madis@ounty.
Defendants argue that the GTLA does not waive sovereign immunity as to any of fi3laantif
claims under Tennessee law. Because Gradys claims arise out of an alleged violationhafr
sonis civil rights, the GTLA’s civil rights exception applies in this gasaedso the County
continues to have sovereign immunity froamy tort claim Plaintiff may havegainstit.
Defendants argue in the alternative that the Complaint fails to state a claim for ligenteg
infliction of emotional distres As for Ms. Gradys federal claim under 8 1983, Defendants
argue thaiMs. Gradycannot hold the County vicariously liable for the unconstitutional conduct
of a county employee. And without some plausible allegation about how a particular county
policy or custom was the moving force behind the violation of Mr. Grady’s constitutional rights,
the Complaint fails to state a § 1983 claim against the Couftyr all of these reasons,
Defendants ask the Court to dismiss the Complaint.

Ms. Gradyopposes Defendants’ Rule 12(b)(6) Motiods. Gradyargues that dismissal
of the John Doe Defendants would not be propes. Grady’sclaims against the John Doe
Defendants would relate back to the date of her initial filing if the Countiodest the names of
the deputies andMs. Gradyamended her pleading to name them within the initial period for
serving the Complaint. Therefore, Defendants would not be entitled to the dismidkal of

claims based on the statute of limitations. As for the merits of the tadlegidMs. Gradyargues
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that her Complaint states a plausible § 1983 claim against the John Doe Defeadaelisas

the County. Ms. Gradyspecifically argues that her § 1983 claim against the County alleges a
failure to train and supervise the deputersiis. For each of these reasohs. Gradyargues

that the Court should deny the Motion to Dismisdls. Grady’'s briefdoes not address
Defendants’ arguments about her standiveg, GTLA claims, or her claims agairtee Madison
County Sheriff's Office or Sheriff Mehr.

Defendants have filed a reply brief. Defendants point out Meat Grady has not
addressed some of the arguments raised by Defendants in their opening brief. e for t
timeliness ofMs. Gradys claims against the John Doe Defendants, Defendants reiterate their
argument that the filing of the Complaint did not toll the afyllie statute of limitations and that
any attempt to amend the Complaint outside the limitations period would be futilend2ats
contend that the relation back doctrine applies only where the pleading party can shibe that
failure to name a defendant properly was the result of a mistak&ls AGradys response brief
makes clearMs. Gradysimply does not know the identity of any of the John Doe Defendants.
She cannot show then that she has misnamed them or failed tahesmieecause of a mistake.
Defendants also restate their argument that the Complaint does not alldgetanyg show why
Ms. Gradycan hold the County liable.

STANDARD OF REVIEW

A defendant may move to dismiss a claim “for failure to state a claim upon véhieh
can be granted” under Federal Rule of Civil Procedure 12(b)(6). When considering a Rule
12(b)(6) motion, the Court must treat all of the we#daded allegations of the pleadings as true
and construe all of the allegations in the light most favorable to thenneimg party. Scheuer

v. Rhodes416 U.S. 232, 236 (1974paylor v. Parker Seal Co975 F.2d 252, 254 (6th Cir.
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1992). However, legal conclusions or unwarrahtfactual inferences need not be accepted as
true. Morgan v. Church’s Fried Chicker829 F.2d 10, 12 (6th Cir. 1987). “To avoid dismissal
under Rule 12(b)(6), a complaint must contain either direct or inferential tedlegavith respect
to all materialelements of the claimWittstock v. Mark a Van Sile, In@30 F.3d 899, 902 (6th
Cir. 2003).

Under Rule 8 of the Federal Rules of Civil Procedure, a complaint need only contain “a
short and plain statement of the claim showing that the pleader is entitled t6 FeleefR. Civ.
P. 8(a)(2). Although this standard does not require “detailed factual allegations,” it doesrequir
more than “labels and conclusions” or “a formulaic recitation of the elements of @ chus
action.” Ashcroft v. Igbal556 U.S. 662, 681 (2009Bell Atlantic Corp. v. Twombi\50 U.S.
544, 555 (2007)see also Reilly v. Vadlamyd680 F.3d 617, 622 (6th Cir. 2012) (quoting
Twombly,550 U.S. at 555). In order to survive a motion to dismiss, the plaintiff must allege
facts that, if accepted as true, are sufficient “to raise a right to relief almgpdhulative level”
and to “state a claim to relief that is plausible on its fatadmbly 550 U.S. at 555, 570. “A
claim has facial plausibility when the plaintiff pleads tedt content that allows the court to
draw the reasonable inference that the defendant is liable for the misconduct aligig@id 556
U.S. at 678.

ANALYSIS
l. Plaintiff's Capacity to Sue on Behalfof Others

The threshold question presented in Defendants’ Motion to Dismiss is whetheiffPlaint
Felicia Gradyis the proper party to bring this suiThe Complaint identifies Felicia Grady as
Detrick Grady’s mother and names her as Plaintiff in her individual cdgpand in a

representative capacity on behalf of Detrick Grady, deceasednabehalf ofDetrick Grady’s
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three minor childrenDefendant@argue that Ms. Grady lacks standing to pursue clamsehalf

of her sont Ms. Grady failed to address this angent in her brief, a fact that usually means a
party has waived the issue. Nevertheless, standing is one of the essemigitelof a federal
court’s jurisdiction under Article IIl. Buchholz v. Meyer Njus Tanick, P846 F.3d 855, 861
(6th dr. 2020) (citingHagyv. Demers& Adams 882 F.3d 616, 620 (6th Cir. 20)8)As such,
the Court has an obligation to consider a party’s stanslimgsponte Bench Billboard Co. v.
City of Cincinnatj 675 F.3d 974, 983%th Cir. 2012)

The Court begins by noting th&lefendantshave framel the issue as a question of
standing. But standing is not the same thing as the capacity to sue, particularly to bring a suit on
behalf of another Capacityto sueis a “distinct legal question” from standingdri-Med Fin Co.

v. Natl Century Fin Enters,, Inc, 208 F.3d 215, 2000 WL 282445, at *&tt{ Cir. Mar. § 2000)
(unpublished table decisiorgee alscCranparkinc. v. RogersGrp. Inc., 821 F.3d 723, 730 (6

Cir. 2016) (concluding that “one who sells his interest in a cause of action is not deprived of
Article 1l standing but “is susceptible to a reglarty-in-interest challenge;)Norris v. Causey

869 F.3d 360, 3675¢th Cir. 2017) (“Courts have recognized thisstinctionbetween Article

lll standingand realparty-in-interest/capacity issues. . .”), 59 Am. Jur. 2d Parties 8§ 26
(“Capacityto sueis a threshold matter allied with, but conceptudiktinctfrom, the question

of standing’).

The distinction between standing and capacigtters here. If Defendants are right and
Ms. Grady lacks standing, then a numbemabortantconclusions follow. First and foremost,

the Court would lack jurisdiction over the saitd therefore have no dbe other than to dismiss

! Defendants have not specifically addressed Ms. Grady’s standing to bring her own
claims. Ms. Grady asserts a claim of her own for lites of filial consortium For the reasons
discussed below, the Court is dismissing all but the § 1983 claims against Madison County.

6
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the action in its entiretyAm BioCare Inc. v. Howard & Howard Attorneyd PC, 702 F.App'x

416, 419 6th Cir. 2017) “A s ajurisdictionalrequirementstandingo litigate cannot be waived

or forfeited by any party. Va. House of Delegates v. Bethuiid, 139 S.Ct. 1945, 1951

(2019) Moreover,in order for the Court to reach the merits of her clailvts, Grady would

have the burden to allege facts in her Complaint to demonstrate her standing to sue on behalf of
her son and her son’s minor children:At the pleadingstage, plaintiffs bear the burden

of allegingfacts establishing each elementstdnding. Shelby Advocates for Valid Elections v.
Hargett 947 F.3d 977, 9816¢th dr. 2020) (citingSpokeov. Robing 136 S. Ct.1540, 1547
(2016)). And the Court would make its determination of Ms. Grady’s Article 1l standsig

guestion of federal law, not state lAwHollingsworthv. Perry, 570 U.S. 693, 718013).

If, on the other hath the question is one of Ms. Grady’s capacity to sue, then an entirely
different set of standard would apply. Ms. Grady’s capacity, or lack thereof, would have no
impact on the Court’s subjentatter jurisdiction under Article Ill.Unlike standing, capacity is
“an affirmative defense, not a jurisdictional issuPavis v. Lifetime Capital, Inc560 F.App’x
477, 478 6th Cir. 2014)(citing Brownv. Keller, 274 F.2d 779, 780 (6th Cit960); see alsde
Saracho v. Custom Food Magchnc.,, 206 F.3d 874, 878¢h Cir. 2000)(“The question of a
litigant's capacity or right to sue or to be sued generally doesffatt the subject matter
jurisdiction of the district court.”) (citation omitted))Unlike standing, Ms. Grady would have
no specific duty to plead facts to demonstrate her capacity to bring the suit. .Fed. R.
9(a)(1)(A) & (B) (stating that “a plading need not allege a party’s capacity to sue or be sued [or]
a party’s authority to sue or be sued in a representative capacity”). RafleadBd mustraise
theissue as an affirmativéefenseand introduce proof to avail themselves of the deferrselse

waive it. Brent v. Wayne CntyDept of Human Servs 901 F.3d 656, 6806th dr. 2018)
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(“Federal Rule of Civil Procedure 8(c) requires defendants toatiismative defensesn their
first responsive pleadings; the failure to do so may raswaiverof the defensg).

In light of the fundamenrdl distinctions between standing and capachyg, Court finds
that Defendants’ argument is better understood as a challenge to Ms. Grady's capang
suit on behalf of her deceased smnher son’s children, and not her standii@efendants have
not actually challenged Ms. Grady’s ability to demonstrate the essential elerhémticle Il
standing. Buchholz 946 F.3dat 861 (iting the following elements necessary to satisfy Article
lII's “case or controversy” requirement:pdaintiff “must have (1) suffered an injury in fact, (2)
that is fairly traceable to the challenged conduct of the defendant, and (3) likatyiso be
redressed by a favorable judicial decisipn."Defendarg have not argued that Ms. Grady’s
status as party-plaintiff deprives the Court of subjentatter jurisdiction for purposes of Federal
Rule of Civil Procedure 12(b)(1). Am BioCare Inc, 702 F. App'x at 419 (“Article
[l standings a question of subject matter jurisdiction properly decided ut{gy(1).”). On
the contrary, Defendants have argued that as a matter of Tennessee law, Ms. Goadles
proper partyplaintiff to represent her son in this action, a classic example of a cafmasitg
defensebased on a party’s statas it is defined under state lawTherefore, the Court will
consider Defendants’ argument as an affirmative defense basedaap#uoiyto sue.

A. Plaintiff's Capacity to Sue on Behalf of Her Son Detrick Grady

Having determined that Defendants’ argument is a matter of capacity and not standing,
the Court now considers whether Defendants are entitled to the dismissal ofddg s@taims
for lack of capacityto sue on behalf of Detrick GradyMs. Grady alleges alaim on behalf of
her deceased son Detrick Grady for the violation of his constitutional rights, a caas@nf

under 42 U.S.C. § 1983. The Court has subjeatter jurisdiction in this case under 28 U.S.C. §
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1331(a) because Detrick Grady’s § 19&dm arises under federal lawlones v. City of Elyria,
Ohio, 947 F.3d 905, 9126th Cir. 2020) But it is Tennessés law of survivorship that
determines whether&1983 claim survives a plaintif deathand which party has the capacity
to press thelaim in court Robertsorv. Wegmann436U.S.584, 588 (1978) (quoting2 U.S.C.
§ 1988).2 There is no dispute in this case thata matter of Tennessee lamy § 1983 claim
Detrick Grady had against Defendants survived his dedthe realquestion is whther Felicia
Grady is theroperpartyto represenDetrick Gradynow.

Tenn. Code Ann. 80-5-10T7a) permits several different parties to bring sumtbehalf
of the deceased: “the personal representative of the deceafeth@rsurviving spouse in the
surviving spouse own name, or, if there is no surviving spodkéhe children of the deceased
or [] the next of ki Tenn. Code Ann. §8 2B-107(a). The Tennessee Supreme Court has
construed the Tennessee statutory lawvoongful death actions to give a decedestisviving
spouse “the prior and superior right above all others to file the wrongful death action antl contr
the litigation” Beard v. Branson528 S.W.3d 487, 499 (Tenn. 20X duotingFosterv. Jeffers

813 S.W.2d449, 451(Tenn. Ct. App. 1991)) And “[i]f there is no surviving spouse, then the

2 Tennessee lawnly appliesto the extent that is “not inconsistentvith the Constitution
and laws of the United States.” Robertson436U.S.at588. A stae law of survivorship is
inconsistent with federal law when it‘imconsistentwith thefederalpolicy underlying thecause
of action under consideration.ld. at 590 (quotingJohnsonv. Ry. Exp. Agency,Inc., 421 U.S.
454, 465 (1975)). The policies advanced by § 1983 claims include “(1) compensation of persons
for injuries caused by deprivations of their federal rights and (2) deterrence ofatleprof
rights.” Frontier Ins. Co. v. Blaty, 454 F.3d 590, 60@1 (6th Cir. 2006)
(citing Robertson436U.S.at590-9). Defendants have not argued that the survival of Detrick
Grady’s § 1983 claims would not comport with the Constitution or other federalUader the
circumstances, the Court findsinnecessary to address the issue.

3 For purposes of determining whether § 1983 claims survive a plaintiff's death, courts
have found that the claims are “best characterized as personal injury ac@rablisv. Scott
880 F.3d 292, 295 (6th Cir. 2018). In Tennessee “claims for personal injuries” survive a
plaintiff's death. Estate of Sandersv. Jones 362 F. Supp. 3d 463, 466 (W.D. Tenn. 2019)
(quotingCan Do, Inc. Pension &Profit Sharing Plan &SuccessoiPlansv. Manier, Herod,
Hollabaugh &Smith 922 S.W.2d 865, 867 (Tenn. 1996)).

9
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children have priority to bring the action; if no children survive, then the action pastes t
decedent’'s nexof kin. Id. at 499-500 (itations omitted). In sum Tennessee law permits a
parent like Ms. Grady to file suit on behalf of a deceased child only if the child had nargyirvi
spouse or childreaf his own

The Court holds that based on the facts alleged in the Complaint, Ms. Graolyas n
permissible representative of her son. There is no reason to conclude from thaiotimgi
Ms. Grady is the duly appointed personal representative of Detrick Grady's esthe. T
Complaint does not allege that a probate court has gramdedsradyletters testamentary or
letters of administration authorizing her to actlasestate’spersonal representativéMemphis
St.Ry. Co. v. Cooper 313 S.W.2d 444, 448 (Tenn. 1958pting that a prsonal representative
pursues “recovery as a trustee for the real beneficiariesand must account to them, whoever
they may be, for the proceeds of the judgment”). Perhaps more important, the @baligiges
that Detrick Grady is survived by minor children. Compl. { 40. Detrick Grady’s childndn, a
nat his mother, are the proper parties to prosecute claims on Detrick Gradgls d®h matter
of Tennessee law. As aresult, Ms. Grady lacks the capacity to sue as a represeih@tigerof

It is true that lack of capacity is an affirmative defensewhich Defendants bear the
burden of proof.SeeFed. R. Civ. P. 9(a)(1)(A) & (B). However,caurt may grant anotion to
dismiss on the basis of an affirmative defetibéhe facts conclusively establishe defense as a
matter of law.”In re McKenzie 716 F.3d 404, 4126th dr. 2013) (citing Hensley Mfg. v.
ProPride, Inc.,579 F.3d 603, 613 (6th Cik009)) The facts necessary to make out the
affirmative defense in this casee stated in the Complaint itself: Detrick Graelfg no surviving
spouse buts survived byhis threechildren. It follows that Detrick Grady’'shildren and not

Ms. Grady are proper paiies underTenn. Code Ann. § 26-107(a) to bring suit ometrick

10
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Grady’sbehalf. Therefore Defendants’ Motion to Dismiss will BBERANTED on the narrow
issue of whether Felicia Gradiyas the capacity to sue bar son’sbehalf

B. Plaintiff’'s Capacity to Sue on Behalf of the Minor Children

The fact thafTennessee law permits the children of Detrick Grady to bring suit on his
behalf does not end the Court’s inquiryhe Complaint alleges that Ms. Grady brings suit not
only on behalf of her deceased son but also on behalf of the minor children. A mildor ch
cannot bring suit but must act through a proper representdtigd. R. Civ. P. 17(¢)see also
Busbyv. Massey686 S.W.2d 60, 6263 (Tenn. 1984) (Minors cannot act for themselves in
contracting with counsel and otherwise making provisions to utstjtawsuits].}. Ms. Grady
alleges claims on behalf of Detrick Grady’s minor children as their represengatiwell. The
Complaint does not identify the children or allege any other facts about them other than thei
minority and the allegation thaterick Grady was their father.

Federal Rule of Civil Procedure Bafeguardsthe due process rights of incompetent
civil parties” such as minor childn and requires district courtto issue appropriate orders for
the protection of mina interests. Mate v. FieldsNo. 162730,2017 WL 6398028, at *26th
Cir. June 20, 2017(citing United Statess. Mandycz 447 F.3d 951, 962 (6th Cir. 2006)Under
the circumstances, the Coumbutd not asses$rom the pleadingsvhether Ms. Grady was a
proper representative for any or all the children in this suit. Therefore, thé €dared an
order (ECF No. 20) on February 26, 2020, and directed Ms. Grady to brief the issue of her
capacity to sue on behalf Bfetrick Grady’sthree minor children Ms. Gradyhas now fied a

supplementainemorandum addressed to the issue.

11
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According to Ms. Grady’s supplemental brief, her son had three minor chilifdG.,
A.L.G., and Aluxious A. Coopet. D.M.G. was born on July 21, 2004, in Madison County,
Tennessee to Jessica Gomez. A genetic si@ssequentlyconfirmed in December 2007 that
Detrick Grady was D.M.G.’s biological fatheiD.M.G.’s biological mother died in February
2016 D.M.G. has resled with Ms. Grady since 201&ndMs. Grady has acted as D.M.G.’s
guardian since August 4, 2018, when Detrick Grady passed avWayGrady has submitted an
affidavit attesting to each of these faes well as substantially similar affidavits from her
daughter Nancy Hill, her mother Nancy Jordan, and her son Lydell WarnsesSupp. Br., ex.

2 (ECF No. 222). Ms. Grady has also furnished unverified copies of D.M.G.’s birthficate
and the results of a paternity test confirming that Detrick GradyDviel.G.’s father.SeeSupp.
Br., ex. 1 (ECF No. 22). The brief further states th#ds. Gradyhas initiated formal legal
proceedings to confirm legal guardian statusthe Juvenile Court of Madison County,
Tennessee, Case No.-53, 229.

As for Detrck Grady’s two other children, A.L.G. was born on March 23, 2010, in
Hardin County, Tennessee to JoAnna Sue Sh&@wtrick Grady is listed as the father on the
minor child’s birth certificate, which Ms. Grady has attached to the supplemienédl
Aluxious A. Cooper was born on November 12, 2001, in Chicago, lllinois, to Antoinette Cooper.
Ms. Grady states upon information and belief that her son was Aluxious Cooper’s lblogic
father. Ms. Gradydoes not indicate whetheshe hasnow or has ever haghysical or legal

custody ofA.L.G. or Aluxious Coopeor ever sought to be appointgdardian othe children

4 Ms. Grady’s brief gives the full legal names of each child. The Court will teftre
minors only by their initials. The third child Aluxious A. Cooper was a minor at the &in
Detrick Grady’s deathn August 2018and when Ms. Grady filed suih July 2019 The
supplemental brief indicateBoweverthat Cooper turned 18 in November 2019.

12



Case 1:19-cv-01153-STA-tmp Document 28 Filed 06/05/20 Page 13 of 22 PagelD 181

Ms. Grady argues in her supplemental btledt she has capacity to sue on behalf of
D.M.G. Becausdetrick Grady was not married at thme of his death, his claims pasgdo his
children. Ms. Grady concedes that D.M.G. was not the legitimate child oickOo&rady
However a paternity test has conclusively established that Detrick Grady was DsNaér.
Ms. Grady argues then thahder Tennessee la®.M.G. has the right to bring suit on his
father’s behalf. But as a minor, henself must have a representative or guard@bring the
claims. Ms. Grady argues that she is permitted by statute to bring suit as a personal
represerdtive for the benefit of D.M.G. Ms. Gradyso argues that sheirsthe process of being
appointed as guardian for D.M.G., which would also confer her with the legal authonitggo b
the suit inthenameof her grandson

The next question for th€ourtthenis whether Ms. Grady has capacitynaintain this
action as a partplaintiff to represent her son’s children, including minors D.M.G. and A.L.G
The Court can quickly dispose of the claims Ms. Grady purports to bring on behalf of Ad.G. a
Aluxious Cooper. Ms. Grady has suppliethe Court withonly minimal facts about both
children. A.L.G. is now age 10, aridis not clear where A.L.G. currently resideéspughit
appears she does not live with Ms. Grady. Cooper has now reached thenagjeray and
apparentlylives in Chicago, lllinois In her supplemental brief, Ms. Grady has not even argued
why she is a proper representatifgr either A.L.G. or Cooper Therefore, nsofar as the
Complaintmerelyalludes to A.L.G. and Aluxious Coopeiithout actuallynaming either child,
the children ar®ISMISSED as parties without prejudice.

Ms. Grady does argue that she is the proper representative for Dd&ral Rule of
Civil Procedure 17(¢l) permits the following representatives to sue on behalf of a manor:

general guardiarga committeea conservator; oa like fiduciary. Fed. R. Civ. P. 17(c)(1)Ms.

13
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Grady currentliylacks theformal statusof any of these types diduciaries It is true thatMs.
Grady is pursuing guardianship over her grandson in state. celmwever she is not yet his
legal guardian.As such, M. Grady cannot act as D.M.G.’s representadivihis pointpursuant
to Rule 17(c)(1). This meandVis. Grady can only brop suit for D.M.G.underRule 17(c)(2)
which allows aminor who does not havany of the representatives listed in Rule 17(c)(1) to
bring suitin federal courthrough a next friend or a guardian ad litem. Fed. R. Civ. P. 17(c)(2).
Ms. Grady arguably glifies as a next friend. A “next friend” is “[@ineone who appears in a
lawsuit to act for the benefit of an incompetent or minor plaintiff, but who is peitg to the
lawsuit and is not appointed as a guardiaBlack's Law Dictionary {1th ed.2019) see also
Marine v. City of Chattanooga, TenmNo. 1:19cv-219, 2009 WL 4348587, at *3 (E.Dlenn.
Nov. 24 2009)(“The next friend is a volunteer who is willing to protect the interests of a person
with a legal disability, be liable for the cosfistlee action, and carry out the orders of the cQurt.
(citing Williamsyv. Gaither, 202 S.W. 917, 918 (Tenth918).

The problem lies in the fact that the Complaint is devoid of any of the relevantialisga
to nameD.M.G. as a party or to identify Ms. Grady @dV.G.’s next friend. UndeRule 10(a)
the title ofa complainimust namall the parties Fed. R. Civ. P. 10(a)Rather than dismiss the
suit for failure to plead the proper party and Ms. Grady’s capacigpi@senD.M.G. as a next
friend, the Court will allow Ms. Grady to amend her pleadings to correct the issue.

Amendment is appropriate here for several reas@enerally speaking, a pleading need
not allege withparticularity a party’s capacity to sué-ed. R. Civ. P. 9(a)(1)(A) & (B)As the
Sixth Circuit recently notectaption errors, particularly where an adult acts as a next friend or
guardian on behalf of a minor child, are “comnand need not be viewed as fatal defécs

long as the pleading satisfies Rule 8 notice pleading requiremeatsiszewski v. MiclDep't
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of Health& Human Sers, 927 F.3d 396, 40%.4 (6th Cir. 2019) (quotingHawkinsv. Wash.

Metro. Area Transit Auth, 311 F. Supp. 3d 94, 101 (D.D.C. 2018 5A Wright & Miller,

Federal Practice & Procedurg 1321 (3d ed. 2004 & Supp. 2017HurthermorefFederal Rule

of Civil Procedure 15(a)(2) allows a party to amend its pleading by leave of court and adds that a
court “should freely give leave when justise requires.” Fed. R. Civ. P. 15(a)(8ge also

Leary v. Daeschnei349 F.3d 888, 905 (6th Cir. 2003) (quotiRgman v. Davis371 U.S. 178,

182 (1962)). Permitting Ms. Grady to amend is particularly justified here becabsettitust of

Rule 15 is to reinforce the principle that cases should be tried on their mévés tlen the
technicalities of pleadings.Herhold v. Green Tree Servicing, LL.608 F. App’x 328, 331

(6th Cir. 2015) (quoting/ioore v. City of Paducalr90 F.2d 557, 559 (6th Cir. 1986)).

Therefore, the Court will grant Ms. Grady leave to amend her Complaint for the purpose
of addingD.M.G. as the real party in interest and clarifying in what capacity Ms. Gradyteeeks
represent the childThe Court’s ruling does not abridge Defendants’ riglagsertvis. Grady'’s
capacity to sue on behalf BEM.G. as an affirmative defense and file a motion addressed to that
issueat a later stage of the proceedings

1. Plaintiff's Waived Claims

Defendang nextseek judgment as a matter of law on a nundbestherissues, and Ms.
Grady did not address them in her response bibeffendants argue in their opening brief that
the Court should dismiggls. Gradys claims against the Madison County Sheriff' §i€d and
Sheriff John Mehr as well as all claims under the GTLA and her claim under Tennasseenco
law for the negligent infliction of emotional distress. By failing to respond déemlants’
arguments for the dismissal of these claiors the merits Ms. Grady has waived them.

Humphreyv. U.S. AttorneyGen's Office 279 F.App’'x 328, 331 (6th Cir. 2008) (holding that a
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partys failure to responcr oppose a motion to dismiss may resulvaiverof the issues raised
in the motion to dismiss)Connerv. Hardee’'sFood Sys. No. 015679, 2003 WL 932432, at *4
(6th Cir. Mar. 6, 2003) (finding that[lf]ecause Plaintiffs failed to brief the issue before the
district court. . . Plaintiffs abandoned their. . claim.”). Based on Plaintif§ waiverof these
claims and for the reasons stated in Defendaspening memorandum, the Court holds that
Defendantsareentitled to judgment as a matter of law on these claifterefore, Defendants’
Motion to Dismiss iISGRANTED as to Plaintiff's claims agaibhshe Madison County Sheriff’'s
Office and Sheriff Mehr as well as Plaintiff's claims under the GLTA and her diainthe
negligent infliction of emotional distress. The Madison County Sheriff's Offra Sheriff
Mehr areDISMISSED with prejudice.
[l Claims Against John Doe Defendants

Defendantsext seek the dismissal of Ms. Grady’s § 1983 claims against theDaehn
Defendants TheComplaint allegeshat John Does 1 to\Bere deputies or jailers employed by
Madison Countyand were theofficers responsible for the use of excessive force on Detrick
Grady in July 2018 Defendants argue that the eyesar statute of limitations ha®w run as to
these claimsand thatsimply filing suit against theJohn Doesdid not toll the statute of
limitations Ms. Grady answers thahe can still amend her pleadings to name the John Does
and take advantage of Rule 15’s relation back riitee Court wouldaddthat Ms. Grady has yet
to file such a motion to ameneven though Defendants first raisedisue several months ago

The statute of limitations on a claim for the violation of a constitutionat tugkder 42
U.S.C. § 1983 is one year in Tennessee, meaning the limitations period daimriyetrick Grady
had againsthe John Does ran on amandJduly 30, 2019 the same date on which Ms. Grady filed

suit Jordan v. Blount Cnty 885 F.3d 413, 41%th Cir. 2018)(citing Tenn. Code Ann. § 28-
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104(a) andRoberson vIenn, 399 F.3d 792, 794 (6th Cir. 2005)A statute of limitations is an
affirmative defense under Federal Rule of Civil Procedure 8(c), and so it is llfypica
inappropriate to dismiss a claim as untimely on a Rule 12(b)(6) mo@Gaaldo v. U.S. Steel
Corp., 676 F.3d 542, 547 (6th Cir. 2012). But when the allegations on the face of the complaint
show that the claim is tirAearred, dismissal under Rule 12(b)(6) is prop#nes v. Bockb49

U.S. 199, 215 (2007)And where as here a plaintdimes alohn Doe aa defendantthe statute

of limitations as tany claimagainst a John Doe continues to run until the party is identified and
served with processCox v. Treadway75 F.3d 230, 2406¢h dr. 1996) (citing Bufalino v.
Mich. Bell Tele Co, 404 F.2d 1023, 1028 (6th Cil968).>° Because Ms. Grady filed her
Complaint on or near the last day of the limitations period and has not yet ideatifieserved
any of the John Doe Defendants, her claims against them are out of time.

Ms. Grady does not actualtyispute that the statute of limitations has run on her claims
against the John Doe Defendants. Instead she atigateshe can stilhmend her pleadings to
name the John Does atamke advantage of thelation back rule undereéeral Rule of Civil
Procedure 15(c). Rule 15(c)(fijovides thammended pleadisg‘relate back to the date of the
original pleading” but only under specific circumstances. Fed. R. Civ. P. 15(cMdhere a
plaintiff seeks to substitute a pafike a John Doe, the amended pleading will relate back to the

original pleading if three conditions are met: (f)é¢'amendmentssers a claim or defense that

> Ms. Grady argues th&oxis distinguishable because it addrestegiversion of Rule
15 in effect before 1991 Be that as it may, the Court finds tl@&dxXs holdings on John Doe
defendantgontinues to be the law in this Cirguetven after the 1991 amendments to Rule 15(c).
The Sixth Circuit has continued to ap@xs interpretation of the relation back doctring.qg.
Rayfield v. City of Grand Rapids, Mi¢ctvy68 F.App'x 495, 501 6th Cir. 2019)(holding that
Rule 15(c)’s relation back doctrine did not apply to save untimely claims agaimstDQbe
defendants)Hamv. Sterling Emergency Sendf the Midwest, In¢.575 F.App'x 610, 618 6th
Cir. 2014) (same). Ms. Grady’s argument abdbe ongoing value ofCox is, therefore,
unconvincing.
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arose out of the conduct, transaction, or occurrenceutebr attempted to be seut-in the
original pleading; (2) “the amendment changes the party or the naming of the party against
whom a claim is asserted;” and (3) “if, within the period provided by Rule 4(mgfoing the
summons and complaint, the party to be brought in by amendmerdcdiyed such notice of

the action that it will not be prejudiced in defending on the merits; and (ii) knew or should have
known that the action would have been brought against it, but for a mistake concerning the
proper party’s identity.” Fed. R. Civ. P15(c)(1)(B)& (C); Mayle v. Felix 545 U.S. 644, 656
(2005).

The Court finds it unnecessary to decide whether Ms. Grady can avail herself of the
relation back rule. The issue presented in Defendants’ Motion to Dismiss is whether Ms.
Grady'’s claims aginst the John Doe Defendants are now facially time barred. Ms. Grady does
not dispute that theneyear limitations period has run Ms. Gradyonly speculates thathe
could amendher pleading at a future tinte identify the John Doeandstill satisfy Rule 15(c)
and the relation back rulél'he Court notes that th8ixth Circuit hasadopted a “brightine rule’
which calls Ms. Grady’sargument into serious doubt. “Rule 15(c). allows relation back for
the mistaken identification of defendants, not for defendants to be named later through
‘JohnDoe; ‘ Unknown Defendantsor other missing appellatiofisSmith v. City of Akron476
F. App'x 67, 69-70 (6th Cir. 2012)(collecting cases from other circuitsjhe Court of Appeals
has explained that its “brigiihe rule” against filing suit against John Does and then using the
relation back doctrine to name them after the limitations period ha$anastalls eleventiour
lawsuits with placeholder defendants designed to frustrate the operation of a efatute
limitations” Brown v. Cuyahoga CntyOhio 517 F.App'x 431, 435, 6th Cir. 2013)(citing

Cox 75 F.3d at 24D This authority clearly cuts against Ms. Grady’s theory that she will be able
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to amend her pleading at a later time to name the John Doe Defendants and properly bring them
before the Court.

The Court expresses no view ore thltimate merits of Ms. Gradys relation back
argument The relation back rule athe possibility ofsome other kind of equitable tollihg
simply does not changthe factthat her Complaint in its current iteration alleges facially {ime
barred claims against the John Does. If Ms. Grady discovers the John Does’ glenttiill
believes she caavail herself of the relation back rule, then Ms. Grady will have the apptyrt
to file a propermotion to amend her pleadings. For nDefendants’ Motion to Dismiss is
GRANTED but without prejudice to Ms. Grady’s right tite a motionto amend her pleadings
at a later time to identify the unknowleputies.

V. Claims Against Madison County

This just leaves Defendants’ final argumdat the dismissal of the claimagainst
Madison County. According to Defendantshe Complainffails to allege how a county policy
or custom was the moving forced behind the violatioefrick Gradys constitutional rights.
When a § 1983 claim is made against a municipality or other local goverraypaintiff must

provea direct causal link between a municipal policy or custom and the aNagjation of the

® Brown, 517 F. App’x at 435 (Though this brightine rule may bar some cases where a
justification for the delay exists, equitable tolling should serve as an adeqieevsdve for
those plaintiffs with good excus8s.

" Defendants also argue that Ms. Grady cannot hold Madison County vicariously liable
for the actions othe John Doe deputies. The Court agrees. A unit of local government like
Madison County may not be held liable under § 1983 merely on the basespmindeat
superior Igbal, 556 U.S. at 676 (“Government officials may not be held liable for the
unconsitutional conduct of their subordinates under a theoryegondeat superidi).
Likewise, a local government will not be liable under § 1983 “simply for having employed a
worker who committed a constitutional violatibonBrennan v. Dawsqn/52 F.App’'x 276, 287
(6th dr. 2018)(citing Monell v. Dep’t of Soc.Servs, 436 U.S. 658, 69®1 (1978). Madison
County will only be liable for the violation of Detrick Grady’s constitutional rightds. Grady
can prove that a county policy or custom was the moving force behind her son’s injury.
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plaintiff's constitution&rights. Monell v. Dep’t. of Soc. Serv36 U.S. 658, 6992 (1978) So
the plaintiff “must (1) identify the municipal policy or custom, (2) connect the policthéo
municipality, and (3) show that his particular injury was incurred due to executidinabf
policy.” Alkire v. Irving 330 F.3d 802, 815 (6th Cir. 2003) (citi@arner v. Memphis Police
Dep't, 8 F3d 358, 364 (6th Cir. 1993)).

The Complaintcontains the following relevant factuallegations which the Court
accepts as true at the pleadings stafetridk Grady was taken to the Madison County Jail after
a court apparance on July 31, 201&ompl. 1 10. After the court appearangadison County
Sheriff's deputies/jailers useexcessive force againfdetrick Grady while he wa@ their
custodyat the jail byrestraining him andusing a Tasereven though Grady was unarmed and
posed noimminent threat to the deputiesld. The deputies also failed to seek immediate
medicalattention for Mr. Grady.ld. 1 20 41 Mr. Grady was eventually taken to a hospital
critical condition andlied from his injuries on Augudt 2018. Id. T 21.

With respect to Madison County itself, the Complaint goes on to make the following
factual allegations. Madison Countyadopted a policy of deliberate indifferenaad thereby
“encouraged” acts of this kind “by failing to adequately and properly supervise, discipline, or
train its agent [sic] and employees and by manifesting deliberate indifferddc& 17 30, 44
The deputies who injured Mr. Grady acted pursuant to Madison County policy and custom,
policies which “enabled [them] to act with deliberate indifference to thstitotional rights of
individual citizens. Id. 1 14, 17. Madison County through the official actions of the Madison
County Sheriff's Office andhie Sheriff himself‘failed to properly educate its [] deputies

standard and proper police procedure, including but not limited to, the us[e] of reasonedl
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and necessary force during detainment and/or confrontation with individuals” and théigmmotec
of a detainee’s constitutional rightkd. 7 318

Viewing these allegations in a light most favorable to Plaintiff, the Court holds that
Plaintiff has “nudged [her] claim... across the line from conceivable to plausiblavombly
550 U.S. at 570 The Complaintdentifies Madson County’s polies on training, supervision,
and discipline regardinghe use of force, specificallthe use ofa Taser and restraints, on
detainees in custody at the jail as plodicy or custom that led to the alleged violatiorDaftrick
Gradys constitutional rights Cf. Balcar v. Jefferson Cnty. Dist. CiNo. 175402, 2017 WL
4535934, at *2 (6th Cir. Sept. 8, 201(dismissing a 8 1983 claim against a county tfo
plaintiff's failure to identify thepolicy or custom that caused the alleged constitutional
violation). Defendants object th&te Complaint’s allegations of a county policy and custom are
bald and conclusory. While the Complaint does not spell out the precise contours of tlte allege
policy or custom davil rights plaintiffs are not required to plead the facts demonstrating
municipal liability with more particularity than this Leatherman v. Tarrant Cnty. Narcotics
Intelligence & Coordination Unjt507 U.S. 163, 1689 (1993).

And the cases cited by Defendants are distinguishdgéh involved the dismissal of a §
1983 claim against a local governmdnit at summary judgmentor failure to prove the
existence of a policy or custom, and not the failure to plea8aeMiller v. Sanilac Cnty 606
F.3d 240, 2556th Cir. 2010)(affirming the district court’'s grant of summary judgment as to a
county ‘becausdthe plaintiff] hasnot shown that a policy or custom was the moving force

behind the alleged violations or that there was deliberate indifference based on mesnsf

8 The Court is granting Defendants’ Motion to Dismiss any claim against the Madison
County Sheriff's Office and Sheriff Mehr in his official capacity becaus®féicial capacity
claim against a sheriff is actuallyclaim against the county itseltaubis v. Witt 597 F.App’ x
827, 832 6th Cir. 2015)(citing Shamaeizadet. Cunigan,338 F.3d 535, 556 (6th Ci2003)).
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unconstitutional condu@t Askew v. City of Memphi®No. 14cv-02080STA-tmp, 2016 WL
3748609 (W.D.Tenn.July 8 2016)(granting in part and denying in part the city’s motion for
summary judgment on 8 1983 claims for failure to train, failure to investigatefadnce to
discipline and supervise)The Complaintsatisies Rule 8(a)’s notice pleading requirements and
gives Madison Countyadequatenotice ofMs. Gradys theory of liability. Robertson v. Lucas
753 F.3d 606, 623 (6th Cir. 2014). Therefore, Defendants’ Motion to DismiddESN$ED .

CONCLUSION

The Court holds that Ms. Grady lacks the legal capacity to bring this suit on behalf of he
son. As a matter of Tennessee law, only Detrick Grady’s children can hrgngction. Ms.
Grady through her supplemental brief has now presented more information about the rdnor chi
she seeks to represeBtM.G. Ms. Grady is ordered to amend her Complaint to ideDti%.G.
as the proper parplaintiff to bring claims on behalf of Detrick Grady as well as to clarify Ms.
Grady'’s role as a representativelbM.G. Ms. Grady’s amended pleading is due within 21 days
of the entry of this order.

As for the allegations of the initial Complainhet Complaint states a plausible § 1983
claim against Madison Countfor the violation of Detrick Grady’s constitutionalghts
However,Defendants are entitled to the dismissal of the remaining claims against the Madison
County Sheriff's Office, Sheriff JohiR. Mehr, and the John Doe Defendantss well as
Plaintiff's claims forthe negligent infliction of emotional distress claamd any claim under the
GTLA. Therefore, the Motion to Dismiss@&RANTED in part, DENIED in part .

IT IS SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICT JUDGE

Date:June 5, 2020.
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