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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

JERRY LAWLER , as father, next friend
and Personal Representative/Administrator
of the Estate oBRIAN CHRISTOPHER
LAWLER, deceased,

Plaintiff ,

)
)
)
)
)
)
)
V. ) No. 1:19v-01174STA-jay
)
HARDEMAN COUNTY, TENNESSEE; )
JOHN DOOLEN; LEONARD BROWN; )
ELLEN FUTRELL; WILLIAM )
GONZOLEZ; and JUDY WIGGINS, )

)

)

Defendants

ORDER GRANTING DEFENDANTS’ PARTIAL MOTION TO DISMISS

Before the Court is Defendants’ Partial Motion to Dismiss, filed Septeb@®)@019. (ECF
No. 11.) Plaintiff Jerry Lawler originally filed this lawsuit in the Circuit Court of Haman
County, Tennessee, pursuant to 42 U.S.C. 8§ 1983 andlatateagainst Hardeman County,
Tennessee, John Doolen, Leonard Brown, Ellen Futrell, William Gonzalez, and\dggws.
Defendants removed the case to this Court pursuant to 28 U.S.C. SO<&#&hdand now move
to have Plaintifs state law claim$&rowht under the Tennessee Governmental Tort Liability Act
(“TGTLA") and punitive damages claim against Hardeman Calisttyissed (Id.) Plaintiff has
filed a response to the Motion (ECF No. 15), and Defesdaanefiled a reply to the response.
(ECF No. 16.) For the reasons discussed below, Defes\tiéotton is GRANTED. Accordingly,
the state lawclaimsbrought under th@ GTLA and punitive damages claim against Hardeman

CountyareherebyDISMISSED.
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BACKGROUND

On July 7, 2018, Brian Lawler (“Decedent”) was arrested for driving under themnck
and other related charges. (Compilt. 1 19, ECF Nb) Trhat dayDefendant Ellen Futrebooked
and processebecedentnto the Hardeman County JéiDail”). (Id. at  20.) Decedentndicaed
that he had two prior suicide attempts, a history of depression and anxiety, a epagssi/e
mood disorder diagnosis, and took prescription mediéimedepression, anxiety, pain, and
inflammation. [d. at T 21.) Despite his indicationhe Jail’s comuter system did not reflect any
attempted suicidebecause they occurred more than two years prit. af  22.) Defendant
Futrell did not include a note in the system alerting other Jail staff to the twoypdioilesattempts.

(Id. at 1 22.)

Plaintiff met with Defendanfohn Doolerafter Decedent’s arresindDefendant Doolen
assuredhim that Decedent would receive the drug and alcohol treatment he needed while
incarcerated.|d. at { 26.) Based on this meeting, Plaintiff did not bond Decedent out ofidail. (
Decedent did not see a doctor or mental health professional or receive any treatimerdriag
and alcohol issues during his incarceratioldl. gt I 25, 27.) Decedent did not receive all of his
medications during his incarceratio(d. at § 28.)

On July 28, 2018, another inmate assaulted Decedehiat {] 29.) Decedent sustained a
wound above his eye and told Jill Shearon, a licensed nurse, and Defendant Judy Wiggins that he
thought he had a concussiofid. at 1 29.) Decedent requested to be sent to the hospital but was
placed in solitary confinement and told by either Defendant Wiggins or Ms.ddhteat he would
be seen by a doctor on Monday, two days latéd. a  30.) Defendants did notegaluate
Decedent for suicide risk amtid not removeDecedent’sshoes and shoe lacedd. @t { 36-31.)

The solitary confinement cell had “numerous large bolts” along the upper portiorvedltheld.



at 1 32.) Throughout the day, Decedent asked to be taken to the hospital and protested his
placement in solitary confinementd(at 7 34.)

At approximately 6:30 p.m.on July 28, 2018 Defendant William Gonzalepassed
Decedent’s cell and observed what he initially thought Desedent standing on a bendh his
cell with a towel over his facg.(Id. at § 36.) Defendant Gonzalez took the trash out, returned to
the jail, and observed Decedent in the same position, so he called for assisidnaef 87.)
Defendant Wiggins responded, and they realized that Decedent had hung himsetidrofrthe
large bolts by his shoe lacedd.] Decedat was not breathing and was unresponsive by the time
Defendants Gonzalez and Wiggins ¢ut down with “children’s scissor$ (Id. at | 38.)
Decedent was pronounced dead at approximately 3:40 p.m. on July 29, RDBBY @5.) “The
cause of death & anoxic encephalopathy due to hangindgd?) (

STANDARD OF REVIEW

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) testxytie |
sufficiency of the complaintRMI Titanium Co. v. Westinghouse Elec. Co78. F.3d 1125, 1134
(6th Cir. 1996). A complaint need not contain “detailed factual allegations,” but itaoiistin
more than “labels and conclusions” or “a formulaic recitation of the elemeatsanfse of action.”
Bell Atlantic Corp. v. Twomb}y550U.S. 544, 555 (2007). A complaint does not “suffice if it
tenders ‘naked assertions’ devoid of ‘further factual enhancemehsticroft v. Iqbgl556 U.S.
662, 678 (2009) (quotingwombly 550 U.S. at 557).

“To survive a motion to dismiss, a complamiust contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fdde(tjuoting Twombly
550 U.S. at 570). “A claim has facial plausibility when the plaintiff pleadsid&ciontent that

allows the court to draw the reasonable inference that the defendanteddiathe misconduct



alleged.” Id. (citing Twombly 550 U.S. at 556). The plausibility standard “does not impose a

probability requirement at the pleading stage; it simply calls for enoughtéaraise a reasonable

expectation that discovery will reveal evidence of illegal [condudijvombly 550 U.S. at 556.
ANALYSIS

Plaintiff alleges that Defendants violated the civil rights of his son, the Decedele he
was incarcerated in the Hardan County Jail. Plaintiff claims that Defendants were “deliberately
indifferent to Brian’s medical and/or mental healthcare needs,” whicheésulthis death by
suicide. (Complt. § 54, ECF No:21) Plaintiff further alleges that Defendant Hardemanr@@y
implementedunconstitutional policies regarding the way in which its jail generally handled
inmates with mental health issues, medical/mental health treatment for inmates, andngafitor
inmates'in deliberate indifference to the rights of arrest@r pretrial detaineés(ld.at 1 3940
56—-6Q) Defendants do not challenge these claims in their Motion to Dismiss.

Rather, Defendants challenge Plaintifikernative pleadirgy Plaintiff assertsin the
alternativethat Defendant Hardeman Cowums vicariouslyliable for the alleged negligence of its
employees under the Tennessee Governmental Tort Liability Act (“TGTLAHNTCode Ann. 8§
29-20-101,et seq. and for its own negligent hiring, training, retention, and supervision of its
employees (Id. at T Z4-93) Moreover,Plaintiff contends, in the alternative, that Defendant
Hardeman County is liable for the “deviation of the applicable standard of care aarttioé the
licensed healthcare providers that it employed” under the Tennessee Healilhbdry IAct
(“THLA"), Tenn. Code Ann. 8§ 226-101,et seq. (Id.) Plaintiff finally claims that Defendant
HardemanCountyrecklessly allowed a solitary confinement cell in its jail to have “numerous

protruding bolts in the upper portionthie wall.” (d. § 32; ECF No. 15 at p. 13.)



Defendant Hardeman County moves to dismiss Plaintiff's state law claime gnaind
that it retains immunity from suit pursuant to the TGTLA. (ECF NelHt p. 3—7.) Defendants
argue that Tennessee CodenAtated Section 220-205(2), the civil rights exception, preserves
governmental entities’ immunity from suit for claims of negligence that arise out séhe facts
and circumstances as civil rights claimdd. @t 4-6.) Defendants also contend tidaintiff's
claims against Hardeman County for negligent hiring, training, retention, andisigrenf its
employees fail under the TGTLA because Hardeman County retains immunity tneder
discretionary function exception, Tenn. Collen. § 2920-205(1). (d. at 6-7.) Defendants
finally argue that Plaintiff does not state a claigarding the bolts in the solitary confinement
cellunder Tennessee Code Annotated § 29-20-204.

The Court will first briefly addred3efendantsargumenthat, under § 1983 and Tennessee
law, punitive damages are not recoverable against Hardeman County. The Court \sitldiess
Defendang’ argument thaHardeman Countis immune from Plaintiff's state law claims under
the TGTLA.

l. Punitive Damages

Deferdant Hardeman County moves to dismiss Plaintiff’'s claim for punitive damages on
the ground that punitive damages are not recoverable against a municipality underrgl1€988a
law. (ECF No. 111 atp. 7-8.) Plaintiff does not respond to this argument. As discussed below,
all state law claims against Defendant Hardeman County are dismissed, leayitlgedl1983
claim. It is weltsettledthat punitive damages are not recoverable under 8§ 1983 against a
municipality. City of Newport v. Fact Concert#c., 453 U.S. 247, 271 (1981). Therefore,

Plaintiff's claim for punitive damages against Hardeman Couriy3$8ISSED.



Il. Sovereign Immunity

“No party may bring suit against ‘the State’ except ‘in such a manneinawth courts
as the Legislature may by law directDavidson v. Lewis Bro&akery 227 S.W.3d 17, 19 (Tenn.
2007) (quoting Tenn. Const. art. |, 8§ 1Qnderthe TGTLA, a govermental entity defendant is
generally subject to suit for civil claims sounding in negligence, with cegaumerated
exceptions.ld. Those exceptions include any injuries that may arise out of an allegation of civil
rights violations and discretionary functionisl. § 29-20-205(1)€2). Thus, sovereign immunity
continues to apply in those circumstanc8selohnson v. City of Memphig17 F.3d 864 (6th Cir.
2010).

A. Civil Rights Exception

The civil rights exception has been construed to include 42183983 claims.Johnson
v. City of Memphis617 F.3d 864, 872 (201AlIred v. Rodriguez2019 WL 2603336 at *2 (W.D.
Tenn. June 25, 2019A negligence claim falls under the civil rights exceptioreveh“the same
circumstances gfe] rise to both th negligence and civil rights claims.Partee v. City of
Memphis 449 F. AppX. 444, 448 (6th Cir2011) (alteration in origingl)Schalk v. City of
Memphis 2015 WL 11019255, at *14 (W.D. Tenn. Aug. 13, 2015) (citlognson 617 F.3d at
872) (“To determine whether the civil rights exceptieand therefore governmental immunity
applies, the Court must determine whether the essence of the suit remaihsghts violation .
..). Itis well-settled that a “plaintiff cannot circumvent a defendant’s immunity by couching its
civil rights claim as one of negligenteTinkle v. Dyer County2018 WL 6840155, at *2 (W.D.
Tenn. Dec. 31, 2018%ee alsaJomson 617 F.3d at 872Partee v. City of Memphi<l49 Fed.

App’x 444, 448 (6th Cir. 2011).



Plaintiff first argues that, pursuant to Rule 8 of the Federal Rules of @wiledure, he
may “allege and prove alternative theories of liability.” (ECF Noatlp. 6.) While Plaintiff is
correct that Rule 8(d)(3) specifically provides that a party may state asclemmg as it has,
regardless of consistency, this Court, and otlerge consistently held that, if a plaintiff alleges
that a defendant violatdds civil rights, he cannot alternatively bring a claim under the GTLA.
See e.gAllred v. Rodriguez2019 WL 2603336 (W.D. Tenn. June 25, 2019hkle 2018 WL
6840155, at *2;Stewart v. City of Memphif017 WL 627467, at *8 (W.D. Tenn. Feb. 15,
2017)(finding that the plaintiffs' state law claims arose out of the same circumsiginceg rise
to their§ 1983civil rights claims, and, therefore, those claims were barred by the AGTL
retention of immunity for injuries arising from civil right$Jargrow v. Shelby County014 WL
3891811, at *5 (W.D. Tenn. Aug. 7, 2014&jecting the plaintiff's argument that she had made
alternative claims sounding in civil rights and negligence and, thus, the T@iLAot bar her
state law claims because she hadest “no facts in the Complaint for tort violations other than
those underlying her § 19&Bims”).

Plaintiff also argues that “[tlhere is a separate factual basis for each set ¢iffBlain
allegations”but does not identifyny facts supporting the ndigience and health care liability
claims that do not also support one of the grounds for his §ci@i88ghts claim These claims
arise from the events leading up to and following Decedent’s suiBidtiff points to the same
facts to support his 8 19&Bim that he uses to bolster his negligence and health liability claims.
Plaintiff even statesn the section of his Complaint wherein he alleges Hardeman County is
vicariously liable for the negligence of its employees,

If it is shown that Defendants did not act with deliberate indifference in thes aas

otherwise violate Brian’s civil rights, Plaintiff would assert that they were, at mmjmu

negligent by . . . failing to recognize that Brian was in danger and ltoggeter failed to
take any action to prevent this tragic event.



(Compl. 1 83.) Consequently, the Court finds ®laintiff's negligence and laéth care liability
claims against Defendarasise from the same circumstances that give rise t® h@&33claim.

Plaintiff makes one finakrgument that his health care liability claim should not be
dismissedassertinghat the TGTLA “removes immunjitfrom Hardeman County for employee
health care providers acting . . . in the scope of their employment.” (ECF No. 15 aPairtiff
reasonsthat because the Tennessee Civil Justice Act amended the THLA's definition of
“healthcare liability action” to include “claims against the state or a political sulmdivtisereof,”
these types of cases are no longer subject to the civil rights exceptionfT@Thé. Ultimately,
however,as Defendants point ouwd,health care liability lawsuit brought agairssgovernmental
entity is still subject to theenumerated exceptiortd the TGTLA! See e.g.Cunningham v.
Williamson Cnty. Hosp. Dist405 S.W.3d 41, 423 (Tenn. 2013)Clary v. Miller, 546 S.W.3d
101, 107 (Tenn. Ct. App. 2017Thus, thehealth care liability claim in this case is subject to the
civil rights exception.

Therefore,Defendant Hardeman County retains its sovereign immunity with respect to
Plaintiff's claims that it is vicariously liable for theegligenceof its agents and goloyeesunder
the TGTLA and THLA and these claims abdSMISSED.

B. Discretionary Functions Exception

Plaintiffs TGTLA claim against DefendanitiardemanCounty for negligent hiring,
training, retention, and supervision falls squaiatp the TGTLA’s exception to the waiver of

immunity for discretionary acts. Section-20-205 of the TGTLA provides in relevant part:

! The only difference is that a health care liability lawsuit against a govatahsatity must
alsocomply with the pre-suit notice requirements of the THLA, but that requirementsgt of
by the 120day extension of the GTLA statute of limitationd/ace v. JacksoiMadison Cnty.
Gen. Hosp. Dist.469 S.W.3d 55 (Tenn. Ct. App. 2015).
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Immunity from suit of all governmental entities is removed for injury proximai@used
by a negligent act or omission of any employee withengcope of his employment except
if the injury arises out of:

(1) the exercise or performance or the failure to exercise or perform a disargtion
function, whether or not the discretion is abused][.]

“The discretionary functions exception ‘recognizes that courts atequibped to
investigate and balance the numerous factors that go into an executigslatile decision’ and
therefore allows the government to operate without under interferertbe Gourt.” Bowers v.
City of Chattanooga826 S.W.2d 427, 431 (Tenn. 1992) (citation omitted).

In Bowers the Tennessee Supreme Court adopted the “plaopiegtional” test to

determine whether an act fell within the discretionary function exceptioi826 S.w.2d

at 430. Under this test, “decisions that rise to the level of planning or {poéiking are

considered discretionary acts which do not give rise to tort liability, vdeitgsions that

are merely operational are not considered discretiawsyand, therefore, do not give rise
to immunity.” Id. (citing Carlson v. State598 P.2d 969, 972 (Alaska 1979)). Planning
decisions, the court iBowersruled, often result from assessing priorities; allocating

resources; developing policies; or establishing plans, specifications, dukhkl., 826

S.W.2d at 431.

Peatross v. City of Memphi2015 WL 13021901 at *8 (W.D. Tenn. Mar. 12, 20E§jd, 818
F.3d 233 (6th Cir. 2014jinding that the screening, hiring, training, and supervision of the officers

“clearly” fell within the discretionary exceptips

2See also Savage v. City of MempBR0 F. App’x. 425, 429 (6th Cir. 2015) (finding that “the
sorts of determinations the [Memphis Police Department] must make in ham# and
supervises its employees, staffs its departments, and investigates the\atleggdoing of its
employees place the Plaintiffs’ direm¢gligence claims squarely within the discretionary
function exception”)Tinkle, 2018 WL 6840155, at *2 (findg that the “Plaintiffs’ GTLA claims
against Defendant Dyer County for negligent hiring, training, retention, and/mipefall into
the GTLA’s exception to the waiver of immunity for discretionary actdfjuru v. City of
Memphis 2008 WL 4646156, at *12 (W.D. Tenn. Oct. 17, 2008) (finding that the allegations in
the complaint that the Memphis Police Department and its director “failed to adgpaaésn,
train, investigate, and discipline its officer defendants” were not suffiti@maise more than a
speculation that the actions of the City of which the Uhurus complain are notidisangt
functions subject to immunity”Minor v. City of Memphis2006 WL 889333 at *4 (W.D. Tenn.
Mar. 30, 2006) (“The question of how thoroughly to train officerdiscipline them, like the
guestion of how to discipline combative employeelsimbaugh is a policy determination.
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On the other hand, a decision resulting from a determination based on preexisting laws
regulations, policies, or standards, usually indicates that its maker is pegfoamin
operational actSimilarly operational are those ad hoc decisions made by an individual or
group not charged with the development of plans or polidieese operatiomhacts, which
often implement prior planning decisions, are not “discretionary functioitsiinathe
meaning of the Tennessee Governmental Tort Liability Act. In other worls, *“t
discretionary function exception [will] not apply to a claim that governreemtloyees
failed to comply with regulations or policies designed to guide their actions in euparti
situation.”
Bowers 826 S.W.2d at 431 (quotirgslakson v. United State&0 F.2d 688, 692 (8th Cir.1986)
Here, Plaintiff points to several alleged policjes lack thereofthat were the “moving
force” behind the alleged constitutional violations of Defendant Hardeman Coagirgs and
employees—plead in the alternative aggligent actios. (Compl. T 39, 40, 56, 58, ECF Ne2])
Plaintiff argues that he is not challenging “the training, hiring, or supervgdtisiesunder the
GTLA, but [he does] challenge the actual acts or the execution of policy.” (emphasginal)
(ECF No. 15 at p. 17.) However, Plaintiff does not allege that Hardeman County or@Eayesn
or agent engaged in any “ad hoc” courses of action that did not comport with existingspolic
The implementation of thesdleged unconstitutional policies would cleaglyalify asa planning
decision, allowing Hardeman County to retain immunity under the discretionarjofunct
Plaintiff points specifically to his allegation that Defendant Doolen plexviassurances
that Decedent would receive drug and alcohol treatment, but Bced not receive such
treatment. ECF No. 15at p. 16, 18.) Howevembefendant HardemagQounty's decisions
regardingthe provision of drug and alcohol treatment to inmétasost assuredly a planning or

policy-making decision that falls within thesdretionaryfunction exception. This Court finds

thatPlaintiff has not alleged grounds for a negligence claim against DefaAdatemarnCounty

Consequently, it receives discretionary function immunity from tort liabilityeutiue
TGTLA.).
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based on facts or circumstances that fall outside the discretimmation exception to theaiver
of immunty.

Therefore, Defendant Hardeman County retains its sovereign immunity witbctes
Plaintiff's claim that inegligenly hired trained retained and supervised its agents and employees
under the TGTLA, and this claim BISMISSED.

C. Premises Liabily

Plaintiffs TGTLA claim thatDefendant HardemaGountyrecklessly allowing a solitary
confinement cell in its jail to have “numerous protruding bolts in the upper portion of tFiéswal
governed by Tennessee Code Annotated § 29-20-204. It provides:

(&) Immunity from suit of a governmental entity is removed for any infased by the

dangerous or defective condition of any public building, structure, dam, reservoir or other

public improvement owned and controlled by such governmental entity.

(b) Immunity is not removed for latent defective conditions, nor shall this section apply

unless constructive and/or actual notice to the governmental entity of such condition be

alleged and proved in addition to the procedural notice required by § 29-20-302.
This section of the GTLAessentially“codifies the common law obligations of owners and
occupiers of property embodied in premises liability law, which geneedlyires the exercise of
ordinary care and diligence in maintaining the premises, including an dffientuty to protect
against dangers of which one knows or which, with reasonable care, might dis¢ordgren v.
City of Johnson City88 S.W.3d 581, 584 (Tenn. Ct. App. 2002). However, “[w]hether a particular
site is defective, unsafe or damgus is a question of factld. (citing Helton v. Knox County922
S.W.2d 877 (Tenn. 1996)).

Here, Plaintiff allegesthat “[t]he cell where Brian was placed contained numerous large

bolts protruding from the upper portion of the wall that were perfsittigted to serve as an anchor

for a ligature” (Compl. § 32.)However, Plaintiff does not allege that the bolts were defective or
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in any way dangerous in and of themselveRintiff alleges Decedent utilized his shoe laces as a
ligature, anchored by the bqlt® commit suicide (Id.  37.) Plaintiff does noullege that any
similar incidents have occurreobr that the Defendants had any notice that these bolts could be
used inthatmanner

Therefore, Defendant Hardeman County retains its sovereign immunity witbctes
Plaintiff's claim under Tennessee Code Annotated § 29-20-204, and this cRISM$SSED.

CONCLUSION

The Court finds that, Defendant Hardeman County retains sovereign immunity ftom sui
with respect to Plaintiff's state law claim$hus,Defendant’s Motion iISRANTED. The causes
of action still pending before the court in the above titled matter are as foltbev§ 1983 claims
against Defendant Hardeman County, Defendant Doolen in his individual and offpaaitcss,
Defendant Brown in his individual and official capacities, Defendant Futreleridlant Gonzalez,
and Defendant Wiggingind the breach of promise claim against Defendant Doolen
IT IS SO ORDERED.
s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEFUNITED STATES DISTRICT JUDGE

Date:November 25, 2019.
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