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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

MECOS NEAL,

Plaintiff,
VS. No. 14-2281-JDT-dkv
DETECTIVE COX, et al.,

Defendants.

ORDER OF DISMISSAL
ORDER CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH
AND
ORDER DENYING LEAVE TO PROCEEIN FORMA PAUPERI®N APPEAL

On April 17, 2014, Plaintiff Mecos Neal, Beau of Prisons regfiration number 25275-076,
who is confined at the United States Penitentiary in Bruceton Mills, West Virginia, fdexse
complaint pursuant to 42 U.S.§1983, accompanied by a motion seeking leave to prandedna
pauperis (ECF Nos. 1 & 2.) On May 6, 2014, the Coigsued an order that granted leave to
proceedn forma pauperig@nd assessed the civil filing fe@CF No. 4.) On April 28 and May 27,
2014, Neal filed motions to amendtuwomplaint. (ECF Nos. 5 & 9.) On October 27, 2014, Plaintiff
filed a third motion seeking leave to amenddbeplaint. (ECF No. 14.) On February 18, 2015,
the Court entered an order granting the mottonamend. (ECF No. 15.Plaintiff's amended
complaint was docketed on March 2, 2015, and names only two defendants. The Clerk shall record

the defendants as Detective Cox and Detective'Fbke Clerk shall terminate all references to

The third amended complaint purpadssue an Officer John Doe and Officer Jane Doe. Service of
process cannot be made on a fictitious party. filihg of a complaint against “John or Jane Doe”
does not toll the running of the statudf limitations against that partysee Cox v. Treadways

F.3d 230, 240 (6th Cir. 199@ufalino v. Mich. Bell Tel. Cp404 F.2d 1023, 1028 (6th Cir. 1968).
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Amy Weirich, the Memphis Police Departmengnky Armstrong, J. Beasley, and the City of
Memphis as Defendants.

Plaintiff alleges that, on Ju11, 2012, he was arrested and imprisoned by Defendants Cox
and Fox without probable cause. (ECF No. 16 atiPage.) Plaintiff allegs that Defendants used
a suggestive lineup and used perjury in court proceedihg$. (

The Court is required to screen prisoner compdaand to dismiss any complaint, or any

portion thereof, if the complaint

(2) is frivolous, malicious, or fails tetate a claim upon which relief may be
granted; or

(2) seeks monetary relief from a defendant who is immune from such relief.

28 U.S.C§ 1915A(b);see als®8 U.S.C§ 1915(e)(2)(B).

In assessing whether the comptamthis case states a claim on which relief may be granted,
the standards under Fed. R. Civ. P. 12(b)(6), as statsshiroft v. Igbal556 U.S. 662, 677-79
(2009), and iBell Atl. Corp. v. Twomblyb50 U.S. 544, 555-57 (2007), are appliedl v. Lappin,
630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-pleaded allegations in the complaint as
true, the Court ‘consider[s] the factual allegationghe] complaint to determine if they plausibly
suggest an entitlement to relief.Williams v. Curtin 631 F.3d 380, 383 (6th Cir. 2011) (quoting
Igbal, 556 U.S. at 681) (alteration in original). “ [@didings that . . . are no more than conclusions .
.. are not entitled to the assumption of truth. Wiedgl conclusions can provide the framework of
a complaint, they must be supported by factual allegatiofghal, 556 U.S. at 679ee also
Twombly 550 U.S. at 555 n.3, (“Rule 8(a)(2) still regpas a ‘showing,’ rather than a blanket
assertion, of entitlement to relief. Without somedatallegation in the complaint, it is hard to see
how a claimant could satisfy the requirement ofding not only ‘fair notice’ of the nature of the

claim, but also ‘grounds’ on which the claim rests.’).



“A complaint can be frivolous either factually or legal§eeNeitzkgv. Williamg, 490 U.S.
[319,] 325, 109 S. Ct. at 1827 [(1989)]. Any cdaipt that is legally frivolous woulgbso factdfail
to state a claim upon which relief can be grantseke idat 328-29, 109 S. Ct. 1827Hill, 630 F.3d
at 470.

Whether a complaint is factually frivolous und® 1915A(b)(1) and
1915(e)(2)(B)(i) is a separate issue from \hleetit fails to state a claim for relief.
Statutes allowing a complainti@ dismissed as frivolous gitjdges not only the
authority to dismiss a claim based onmdlisputably meritless legal theory, but also
the unusual power to pierce the veil of the compkafattual allegations and dismiss
those claims whose factuadrtentions are clearly baselés$leitzke 490 U.S. at
327,109 S. Ct. 1827 (interpreting 28 U.$A915). Unlike a dismissal for failure
to state a claim, where a judge mastept all factual allegations as trighal, 129
S. Ct. at 1949-50, a judgkes not have to acceffantastic or delusionafactual
allegations as true in prisoner complaints that are reviewed for frivolousness.
Neitzke 490 U.S. at 327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less stringstandards than formal pleadings drafted
by lawyers,” and should therefore be liberally construed/illiams, 631 F.3d at 383 (quoting
Martin v. Overton391 F.3d 710, 712 (6th Cir. 2004Pro selitigants and prisoners are not exempt

from the requirements of the Federal Rules oflGkocedure. As the Sixth Circuit has explained:

Before the recent onslaught pfo seprisoner suits, the Supreme Court
suggested thagtro secomplaints are to be held to a less stringent standard than
formal pleadings drafted by lawyerSeeHaines v. Kerner404 U.S. 519, 92 S. Ct.
594, 30 L. Ed. 2d 652 (1972) (per curiamNeither that Court nor other courts,
however, have been willing to abrogate basic pleading essenpatssesuits. Seg
e.g,id.at521, 92 S. Ct. at 596 (holding petitioner to standar@swotey v. Gibson
Merritt v. Faulkner 697 F.2d 761 (7th Cir.) (duty to be less stringent withse
complaint does not require court to conjure up unplead allegatans)jlenied464
U.S. 986, 104 S. Ct. 434, 78 L. Ed. 2d 3366 (198®)onald v. Hal) 610 F.2d 16
(1st Cir.1979) (same)arrell v. Tisch 656 F. Supp. 237 (D.D.C. 198)r¢ se
plaintiffs should plead with requisite spiaty so as to give defendants notice);
Holsey v. Collins90 F.R.D. 122 (D. Md. 1981) (evemo selitigants must meet
some minimum standards).

Wells v. Brown891 F.2d 591, 594 (6th Cir. 1989ge als@rown v. MatauszgiNo. 09-2259, 2011
WL 285251, at *5 (6th Cir. Jan. 32011) (affirming dismissal gfro secomplaint for failure to

comply with “unique pleading requirements” astdting “a court cannot ‘create a claim which [a
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plaintiff] has not spelled out in his pleading’”) (quotiGtark v. Nat’l Travelers Life Ins. C0o518

F.2d 1167, 1169 (6th Cir. 1975)) (alteration in originBByne v. Secretary of Treag3 F. Appx

836, 837 (6th Cir. 2003) (affirmingua spontalismissal of complaint pursuant to Fed. R. Civ. P.
8(a)(2) and stating, “[n]either this court nhe district court is required to create Pagrdaim for
her”); cf. Pliler v. Ford, 542 U.S. 225, 231 (2004) (“District judges have no obligation to act as
counsel or paralegal fwro selitigants.”).

To state a claim under 42 U.S.§.19837 a plaintiff must allege two elements: (1) a
deprivation of rights secured by the “Constitution #aws” of the United States (2) committed by a
defendant acting under color of state laidickes v. S.H. Kress & C&98 U.S. 144, 150 (1970).

Plaintiff's claim against Defendants ComdaFox for false arrest/arrest without probable
cause is time barred. The statute of limitation&f®r1983 action is the “state statute of limitations
applicable to personal injury actions under the ¢d the state in whicthe § 1983 claim arises.”
Eidson v. Tenn. Dep’t of Children’s Sern&s10 F.3d 631, 634 (6th Cir. 2008ge also Wilson v.
Garcia, 471 U.S. 261, 275-76 (1985). The limitations period for 8§ 1983 actions arising in Tennessee
is the one-year limitations provisiomund in Tenn. Code Ann. § 28-3-104(alRoberson v.
Tennessee99 F.3d 792, 794 (6th Cir. 20085)ughes v. Vanderbilt Uniy215 F.3d 543, 547 (6th

Cir. 2000);Berndt v. Tennessgg96 F.2d 879, 883 (6th Cir. 198d8)he Supreme Court’s decision

Section 1983 provides: Every person who, under adlany statute, ordinance, regulation, custom,

or usage, of any State or Territory or the Diswio€olumbia, subjects, @auses to be subjected, any
citizen of the United States or other person withim jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or atpeoper proceeding for redress. For the purposes of
this section, any Act of @gress applicable exclusively to the District of Columbia shall be considered
to be a statute of the District of Columbia.



in Wallace v. Katp549 U.S. 384, 391-92, 397 (2007), makes dleaira claim for false arrest or
imprisonment accrues at the time of arrest or, at the latest, when detention without legal process
ends’

The Sixth Circuit has held that a FouAinendment claim based on an allegedly unlawful
arrest accrues at the time of arréstx v. DeSotp489 F.3d 227, 233, 235 (6th Cir. 2007). Plaintiff
was arrested by Defendants Cox and Fox onL/y2012. (ECF No. 16 at PagelD 48.) Plaintiff
filed the original complaint more than one yker, on April 17, 2014, andélalse arrest claim is,

therefore, time barred.

®The Supreme Court explained:

Reflective of the fact that false imprisonment consists of detention without
legal process, a false imprisonment eodse the victim becomes held pursuant to
such process-when, for example, hbasind over by a magistrate or arraigned on
charges. . . . Thereafter, unlawful deten forms part of the damages for the
“entirely distinct” tort of maliciousprosecution, which remedies detention
accompanied, not by absence of legal pgecbut by wrongful institution of legal
process. . . . “If there is a false atrelaim, damages for that claim cover the time
of detention up until issuance of process or arraignment, but not more. From that
point on, any damages recoverable mudidsed on a malicious prosecution claim
and on the wrongful use of judicial process rather than detention itself.” . . . Thus,
petitioner’'s contention that his false imprisonment ended upon his release from
custody, after the State dropped the chargessigaim, must be rejected. It ended
much earlier, when legal process wadiinted against him, and the statute [of
limitations] would have begun to run from that date.

Id. at 389-90 (emphasis in originfootnote and citations omittedjee also idat 390 n.3 (“This is
not to say, of course, that petitioner could notehfiled suit immediately upon his false arrest.
While the statute of limitations did not beginrton until petitioner became detained pursuant to
legal process, he was injured and suffered danaghs moment of his arrest, and was entitled to
bring suit at that time.”).



Plaintiff alleges that Defendants Caxd Fox conspired to have him prosecuted by
subjecting him to a suggestive lineup and usinguped; statements. The complaint also does not
state a valid malicious prosecution claim against Defendants Cox and Fox. The requirements for a
malicious prosecution claim under 1983 are as follows:

The Sixth Circuit “recognize[s] a separate constitutionally cognizable claim
of malicious prosecution under the Fourth Amendment,” which “encompasses
wrongful investigation, prosecution, conviction, and incarceratioBarnes v.
Wright, 449 F.3d 709, 715-16 (6th Cir. 200&)térnal quotation marks omitted).
The “tort of malicious prosecution” is “entigedlistinct” from that of false arrest, as
the malicious-prosecution tort “remedistention accompanied not by absence of
legal process, but by wrongful institution of legal proces&/dllace v. Katp549
U.S. 384, 390, 127 S. Ct. 1091, 166 L. Ed9Z8 (2007) (internal quotation marks
omitted). . . .

To succeed on a malicious-prosecution claim under § 1983 when the claim is
premised on a violation of the Fourimendment, a plaintiff must prove the
following: First, the plaintiff must showhat a criminal prosecution was initiated
against the plaintiff and that the defendana[dje, influence[d], or participate[d] in
the decision to prosecuteFox v. DeSotp489 F.3d 227, 237 (6th Cir. 2008ge
also McKinley v. City of Mansfield04 F. 3d 418, 444 (6th Cir. 200B)arrah v.

City of Oak Park255 F.3d 301, 312 (6th Cir. 2008kousen v. Brighton High S¢h.

305 F.3d 520, 529 (6th Cir. 2002). Second, because a § 1983 claim is premised on
the violation of a constitutional right, the pi&ff must show that there was a lack of
probable cause for the criminal prosecutkemy, 489 F.3d at 23&/oyticky 412 F.3d

at 675. Third, the plaintiff mat show that, “as a consequence of a legal proceeding,”
the plaintiff suffered a “deprivation diberty,” as understood in our Fourth
Amendment jurisprudence, apart from the initial seizdofinson v. Knogrd77 F.3d

75, 81 (3d Cir. 2007xee Gregory v. City of Louisvilld44 F.3d 725, 748-50 (6th

Cir. 2006) (discussing the scope of “Fouimendment protections . . . beyond an
initial seizure,” includingcontinued detention without probable cause”)Heck v.
Humphrey512 U.S. 477,484,114 S. Ct. 2364, 129 L. Ed. 2d 383 (1994 ) (“[U]nlike
the related cause of action for false arogsimprisonment, [an action for malicious
prosecution] permits damages for confineteiposed pursuant to legal process.”).
Fourth, the criminal proceeding must hdeen resolved in the plaintiff's favor.
Heck 512 U.S. at 484, 114 S. Ct. 2364 (“One element that must be alleged and
proved in a malicious prosecution actionté&mination of the prior criminal
proceeding in favor of the accused.”).



Sykes v. Andersp625 F. 3d 294, 308-09 (6th Cir. 2010) (additional citations and footnote omitted).

Plaintiff was indicted foaggravated robbery in Shelby County Criminal Court case no. 12-
06420. According to the 8lby County Criminal Court Information website, the state filed an order
of Nolle Prosequi on December 17, 2013.

The fact that the Plaintiff was ultimately indicted by the grand jury shows the existence of
probable cause for the charges. “[T]he findingofindictment, faiupon its face, by a properly
constituted grand jury, conclusively determines¢listence of probable cause for the purpose of
holding the accused to answeHiggason v. Stephen288 F. 3d 868, 877 (6th Cir. 2002) (quoting
Ex parte United State287 U.S. 241, 250, 53 S. Ct. 129, 77 d. 83 (1932)). In light of the
grand jury indictment, any malicious prosecuticaim fails because the Plaintiff cannot show the
absence of probable cause.

The Sixth Circuit recently held that a dist court may allow a prisoner to amend his
complaint to avoid aua spontelismissal under the PLRA.aFountain v. Harry 715 F.3d 944, 951

(6th Cir. 2013);see alsdBrown v. R.I. 511 App’'x 4, 5 (1st Cir. Feb. 22, 2013) (per curiam)
(“Ordinarily, before dismissal for failure to staé claim is ordered, some form of notice and an
opportunity to cure the deficiencies in the complanust be afforded.”). Leave to amend is not
required where a deficiency cannot be cugchwn 511 App’x at 5Gonzalez-Gonzalez v. United
States 257 F.3d 31, 37 (1st Cir. 2001) (“This doeot mean, of course, that evarya sponte
dismissal entered without prior notice to the plairgiffomatically must be reversed. Ifitis crystal
clear that the plaintiff cannot prevail and that amending the complaint would be futile, dix@n a

spontedismissal may stand.”§3rayson v. Mayview State Hosp93 F.3d 103, 114 (3d Cir. 2002)



(“in forma pauperiplaintiffs who file complaints subjetd dismissal under Rule 12(b)(6) should
receive leave to amend unless amendmauld be inequitable or futile”Curley v. Perry 246
F.3d 1278, 1284 (10th Cir. 2001) (“We agrwith the majority view thata spontelismissal of a
meritless complaint that cannot be salvaged bgreiment comports with due process and does not
infringe the right of access to the coudtsThe deficiencies in Plainti§ complaint cannot be cured
by amendment because the claims asserted are entirely lacking in merit.

Therefore, the Court DISMISSES the complaint pursuant to 28 L§&X915(e)(2)(B)(ii)
and 1915A(b)(1). Judgment shall be entered for all Defendants.

The Court must also consider whether Ritiishould be allowed to appeal this decision
forma pauperisshould he seek to do so. The Unitedet&@ourt of Appeals for the Sixth Circuit
requires that all district courts in the circuitt@@nine, in all cases where the appellant seeks to
proceedin forma pauperis whether the appeal would bevbilous. Twenty-eight U.S.C§
1915(a)(3) provides that “[a]n appeal may not be takéorma pauperisf the trial court certifies in
writing that it is not taken in good faith.”

The good faith standard is an objective o@eppedge v. United State369 U.S. 438, 445
(1962). The test under 28 U.S§1915(a) for whether an appeatagen in good faith is whether
the litigant seeks appellate reviehvany non-frivolous issudd. at 445-46. It would be inconsistent
for a district court to determine that a complashould be dismissed prior to service on the
defendants, but has sufficient merit to support an agpefrma pauperis SeeWilliams v.
Kullman, 722 F.2d 1048, 1050 n.1 (2d Cir. 1983nhe same considerations that lead the Court to

dismiss this case for failure to state a claim atsopel the conclusion that an appeal would not be



taken in good faith. Itis therefore CERTIFIED, pursuant to 28 U§1G15(a)(3), that any appeal
in this matter by Plaintiff would not be takengaod faith and Plaintiff may not proceed on appeal
in forma pauperis

The final matter to be addressed is the @swent of a filing fee if Plaintiff appeals the
dismissal of this case. McGore v. WriggleswortiL14 F.3d 601, 610-11 (6th Cir. 1997), the Sixth
Circuit set out specific procedures for implementimg PLRA. Therefore, Plaintiff is instructed
that, if he wishes to take advantage of the llm&nt procedures for paying the appellate filing fee,
he must comply with the procedures set ollaGoreand 28 U.S.C§ 1915(b).

For analysis under 28 U.S.§1915(g) of future filings, if any, by Plaintiff, this is the first
dismissal of one of his cases as frivolous or for failoigate a claim. This “strike” shall take effect

on entry of judgmenSeeColeman v. Tollefsqry33 F.3d 175, 177-78 (6th Cir. 2013).

IT 1S SO ORDERED.

s/JamesD. Todd

JAMES D. TODD
UNITED STATES DISTRICT JUDGE




