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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

CHARLES YORK,
Plaintiff,
VS. No. 2:14-cv-2525-JDT-dkv

STATE OF TENNESSEE, et al.,

Defendants.

ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE
AND
ORDER GRANTING LEAVE TO AMEND

I. FACTUAL & PROCEDURAL BACKGROUND
On July 9, 2014, Plaintiff Charles York, imessee Department of Correction (“TDOC”)
prisoner number 357833, who is currently an innatéhe South Centr&orrectional Center
(“SCCC") in Clifton, Tennessee, filedmo secomplaint pursuant to 42 U.S.C. § 1983 and paid
the filing fee. (ECF Nos. 1 & 2.) The Cheshall record the Defendants as the State of

TennesseéCommissioner Derrick Schofieldnd WTSP Warden Jerry Lesfer.

Plaintiff named the Tennessee DepartmentCofrection (“TDOC”) as a defendant.
Governmental departments, divisions, and buildexgsnot suable entitiesherefore, the Court
construes those claims against 8tate of Tennessee. See genetdlifer v. Melg 502 U. S. 21
(1991). The Clerk is directed to terminate thDOC as a defendant and add the State of
Tennessee as Defendant.

’Plaintiff also purports to sue four John/Jane Doe correctional officers. Service of
process cannot be made on a fiatis party. The filing of a eoplaint against “John/Jane Doe”
does not toll the running of the statute of limitations against that partyC@ee. Treadway75
F.3d 230, 240 (6th Cir. 1996[Rufalino v. Mich. Bell Tel. Co404 F.2d 1023, 1028 (6th Cir.
1968). The Clerk is directed to temate the John/Jane Doe defendants.
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Plaintiff's filing alleges thabn August 5, 2013, he sustainguspecified serious physical
and emotional injuries from by an attack by inmatessified at a higher security level. (Compl.
3 ECF No. 1.) Plaintiff, who was a minimuracsirity level was housed with inmates with a
close custody level. Id.). Plaintiff alleges that Defendanacted with “deliberate indifference
when they allowed unknown inmates to enter hikasel rob, assault (bBaand sexually assault
the Plaintiff.” (d. 4). Plaintiff is asking for punitive and compensatory damages against each
named defendant.d()

[I. ANALYSIS

A. . Screening and Standard

The Court is required to screen prisoner clamps and to dismiss any complaint, or any
portion thereof, if the complaint—

(1) is frivolous, malicious, or fails tstate a claim upon which relief may be
granted; or

(2) seeks monetary relief from a defendant who is immune from such relief.
28 U.S.C. § 1915A(bkee als®8 U.S.C. § 1915(e)(2)(B).

In assessing whether the complaint in tase states a claim on which relief may be
granted, the standards under FedCR. P. 12(b)(6), as stated Ashcroft v. Igbal556 U.S. 662,
677-79 (2009), and iBell Atlantic Corp. v. TwombJy650 U.S. 544, 555-57 (2007), are applied.

Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010). “Accepting all well-pleaded allegations in
the complaint as true, the Court ‘consider[s¢ tfactual allegations in [the] complaint to
determine if they plausibly suggemt entitlement to relief.”Williams v. Curtin 631 F.3d 380,

383 (6th Cir. 2011) (quoting Igbal, 556 U.S. at 681) (alteration in origifi)leadings that . . .

are no more than conclusions . . . are not entitled to the assumption of truth. While legal

conclusions can provide theafmework of a complaint, they must be supported by factual



allegations.” Igbal, 556 U.S. at 67%ee also Twomblyb50 U.S. at 555 n.3 (“Rule 8(a)(2) still
requires a ‘showing,’ rather than a blanket agsertof entittement to relief. Without some
factual allegation in the complaint, it is hardsee how a claimant calikatisfy the requirement
of providing not only ‘fair notice’ of the naturef the claim, but also ‘grounds’ on which the
claim rests.”).

“A complaint can be frivolous either factualbr legally. Any complaint that is legally
frivolous wouldipso factofail to state a claim upon whiaklief can be granted.Hill, 630 F.3d

at 470 (citingNeitzke v. Williams490 U.S. 319, 325, 328-29 (1989)).

Whether a complaint is factually frivolous under 88 1915A(b)(1) and
1915(e)(2)(B)(i) is a separate issue fravhether it fails to state a claim for
relief. Statutes allowing a complaintibe dismissed as frivolous give “judges
not only the authority to dismiss a cfaibased on an indisputably meritless
legal theory, but also the unusual powemierce the veil of the complaint’s
factual allegations and dismiss thoskaims whose factual contentions are
clearly baseless.”Neitzke 490 U.S. at 327, 109 &t. 1827 (interpreting 28
U.S.C. § 1915). Unlike a dismissal foilfae to state a claim, where a judge
must accept all factual allegations as tigeal, 129 S. Ct. at 1949-50, a judge
does not have to accept “fantastic or delnal”’ factual allegations as true in
prisoner complaints that are reviewed for frivolousneNgitzke 490 U.S. at
327-28, 109 S. Ct. 1827.

Id. at 471.

“Pro secomplaints are to be held ‘to less sgyent standards than formal pleadings
drafted by lawyers,” and should tleéore be liberally construed.’Williams 631 F.3d at 383
(quoting Martin v. Overton 391 F.3d 710, 712 (6th Cir. 2004)Rro selitigants and prisoners
are not exempt from the requirements of the Federal Rules of Civil Procedure. As the Sixth
Circuit has explained:

Before the recent onslaught pfo se prisoner suits, the Supreme Court
suggested thairo secomplaints are to be held to a less stringent standard than
formal pleadings drafted by lawyersSee Haines v. Kerned04 U.S. 519
(1972) (per curiam). Neither that Counor other courts, however, have been
willing to abrogate basic pleading essentialprim sesuits. Seee.qg, id. at 521
(holding petitioner to standards Gbnley v. Gibson Merritt v. Faulkner 697

F.2d 761 (7th Cir.) (duty tbe less stringent withro secomplaint does not
require court to conjure up unplead allegationg)t. denied 464 U.S. 986
(1983);McDonald v. Hal] 610 F.2d 16 (1st Cir.1979) (samérrell v. Tisch

656 F. Supp. 237 (D.D.C. 1987)pro se plaintiffs lsould plead with requisite



specificity so as to give defendants notidédlsey v. Collins90 F.R.D. 122
(D. Md. 1981) (evemro selitigants must meet some minimum standards).

Wells v. Brown891 F.2d 591, 594 (6th Cir. 1988ge also Brown v. Matauszdko. 09-2259,
2011 WL 285251, at *5 (6th Cir. Jan. 31, 2011) (affirming dismissg@raofsecomplaint for
failure to comply with “unique pleading regements” and stating “a court cannot ‘create a
claim which [a plaintiff] has not spelled out in his pleading™) (quoi@igrk v. Nat'l Travelers
Life Ins. Co, 518 F.2d 1167, 1169 (6th Cir. 1975)) (alteration in origirRdyne v. Secretary of
Treas, 73 F. App’'x 836, 837 (6th Cir. 2003) (affirmirgya spontedismissal of complaint
pursuant to Fed. R. Civ. P. 8(a)(2) and stating]€ifher this court nor the district court is
required to create Payne’s claim for hect;Pliler v. Ford 542 U.S. 225, 231 (2004) (“District

judges have no obligation to a counsel or paralegal oo selitigants.”).
B. § 1983 Claim

To state a claim under 42 U.S.C. § 1888 plaintiff must allege two elements: (1) a
deprivation of rights secured by the “Constitutenmd laws” of the United States (2) committed
by a defendant acting under color of state laAdickes v. S.H. Kress & C898 U.S. 144, 150
(1970).

1. Defendants as Supervisors

It is clear that plaintiff sues defendants Safldfand Lester because of their supervisory
capacities over the TDOC and WTSP, respettiv Under 42 U.S.C. § 1983, “[g]lovernment

officials may not be held liable for the uncongional conduct of their subordinates under a

3Section 1983 provides: Every person who, under color of any statute, ordinance,

regulation, custom, or usage, ofyaState or Territory or the Dratt of Columbia, subjects, or
causes to be subjected, any citizdrthe United States or other person within the jurisdiction
thereof to the deprivation of any rights, préges, or immunities secured by the Constitution and
laws, shall be liable to the party injured in action at law, suit in cuity, or other proper
proceeding for redress. For the purposes @ #ection, any Act of Congress applicable
exclusively to the District of Gombia shall be considered to laestatute of the District of
Columbia.



theory ofrespondeat superidr Ashcroft v. Igbal 556 U.S. at 676see also Bellamy v. Bradley
729 F.2d 416, 421 (6th Cir. 1984).hds, “a plaintiff must plead #t each Government-official
defendant, through the official’'s own offatiactions, violated the Constitutionlgjbal, 556 U.S.
at 676.

There must be a showing that the sup@necouraged the sgific instance of

misconduct or in some other way direqtigrticipated in it. At a minimum, a §

1983 plaintiff must show that supervisory official aeast implicitly authorized,

approved or knowingly acquiescedtie unconstitutional conduct of the

offending subordinates.
Bellamy 729 F.2d at 421 (citation omitted). A supeory official who is aware of the
unconstitutional conduct of his drer subordinates, but fails &xt, generally cannot be held
liable in his or her individual capacityGrinter v. Knight 532 F.3d 567, 575-76 (6th Cir. 2008);
Gregory v. City of Louisville444 F.3d 725, 7516th Cir. 2006);Shehee v. Luttrell199 F.3d
295, 300 (6th Cir. 1999).illard v. Shelby Cnty. Bd. of Edyc76 F.3d 716, 727-28 (6th Cir.
1996). The complaint does not giéethat Defendants Schofietat Lester, through their own
actions, violated Plaintiff’s rights.

2. Defendant State of Tennessee

Plaintiff cannot sue the State of Tenreessinder § 1983. The Eleventh Amendment to
the United States Constitution prdes that “[tjhe Judicial powef the United States shall not
be construed to extend to any suit in law or gguiommenced or prosecuted against one of the
United States by Citizens of anotlt&tate, or by Citizens or Subjeaif any Foreign State.” U.S.
Const. amend. XI. The Eleventh Amendment has been construed to prohibit citizens from suing
their own states in federal courtVelch v. Tex. Dep’t of Highways & Pub. Trans$83 U.S.

468, 472 (1987)Pennhurst State Sch. & Hosp. v. Haldermd85 U.S. 89, 100 (1984);

Employees of Dep’t of Pub. Health & WelfareMo. Dep't of Bb. Health & Welfarge411 U.S.



279, 280 (1973)see also Va. Office for Protection & Advocacy v. Stewla@t S. Ct. 1632, 1638
(2011) (“A State may waive its gereign immunity at its pleaseyr and in some circumstances
Congress may abrogate it by appropriate letiisla But absent waiveor valid abrogation,
federal courts may not entertain a private perssuisagainst a State.”) (citations omitted). By
its terms, the Eleventh Amendment bdfsaits, regardless of the relief sougitennhurst465
U.S. at 100-01. Tennessee has not waivedat®reign immunity. Tenn. Stat. Ann. § 20-13-
102(a). Moreover, a state ot a person within the meaning of 42 U.S.C. § 1988pides v.
Bd. of Regents of the Univ. Sys. of,G&85 U.S. 613, 617 (2002)ill, 491 U.S. at 71..
. LEAVE TO AMEND

The Sixth Circuit has held that a districourt may allow a prisoner to amend his
complaint to avoid gua spontalismissal under the PLRALaFountain v. Harry 716 F.3d 944,
951 (6th Cir. 2013); see al®rown v. R.I, No. 12-1403, 2013 WL 646489, at *1 (1st Cir. Feb.

22, 2013) (per curiam) (“Ordinarilypefore dismissal for failure tstate a claim is ordered, some

form of notice and an opportunity to cure the deficiencies in the complaint must be afforded.”).

Leave to amend is not required where a deficiency cannot be d@rean 2013 WL 646489, at
*1; Gonzalez-Gonzalez v. United Sta@s7 F.3d 31, 37 (1st Cir. 200This does not mean, of
course, that eversua spontalismissal entered without prior tice to the plaintiff automatically
must be reversed. If it is crystal clear thia plaintiff cannot prevhiand that amending the
complaint would be futile, then sua spontalismissal may stand.”{srayson v. Mayview State
Hosp, 293 F.3d 103, 114 (3d Cir. 2002)in“forma pauperisplaintiffs who file complaints
subject to dismissal under Rule 12(b)(6) shaaltkive leave to amend unless amendment would

be inequitable or futile”)Curley v. Perry 246 F.3d 1278, 1284 (10th Cir. 2001) (“We agree with



the majority view that sua sponte dismissahaheritless complaint that cannot be salvaged by
amendment comports with due process and dodasfnioge the right of access to the courts.”).
IV.  CONCLUSION

Plaintiff's complaint is subject to dismisdal failure to state a claim on which relief can
be granted, pursuant to 28 U.S.C.188.5(e)(2)(B)(i))and 1915A(b)(1).

Plaintiff is GRANTED leave to amend. Withe exception of Plaintiff's claims against
the State of Tennessee, Derrick Schofield, amd/ Jeester, the court cannot conclude that any
amendment to Plaintiff's claimaould be futile as a matter of law. Any amendment must be
filed within thirty (30) days of the date of entof this order. Plaitiff is advised that an
amended complaint supersedes the original tmmpand must be complete in itself without
reference to the prior pleading@.he text of the complaint muatlege sufficient facts to support
each claim without reference to any extranedosument. Any exhibits must be identified by
number in the text of the amended complaint and must be attached to the complaint. The
amendment may not include any claim that was not in the original complaint. The amended
complaint may sue additional defendants provided that they were named in the original
complaint and the claims against each new party were contained in the original complaint. Each
claim for relief must be stated in a separate tamad must identify each defendant sued in that
count. If Plaintiff fails to filean amended complaint within the time specified, the Court will
assess a strike pursuant to 28 U.S.C. § 1915@wall enter judgment thout further notice to
Plaintiff.
IT IS SO ORDERED.

s/ JamesD. Todd

AMESD. TODD
UNITEDSTATESDISTRICT JUDGE




