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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

GREAT AMERICAN INSURANCE
COMPANY,

Plaintiff,
AND
INTEGRATED CONSTRUCTION, LLC,

IntervenoRlaintiff,

AND
GEODESY PROFESSIONAL SERVICES,
LLC,
IntervenoRlaintiff,
No. 2:16€v-02283TLP-cgc
V.

NELSON, INC., WILLIENELSON SR.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
andHATTIE NELSON, )
)
)

Defendang.

ORDER DENYING DEFENDANT 'S MOTION TO DISMISS GEODESY
PROFESSIONAL SERVICES, LLC’S FIRST AMENDED INTERVENING
COMPLAINT

Geodesy Professional Services, LLC (“Geode§iigdl an intervening complaint
against Defendant, Nelson, Inc. (“Nelson”) alleging that Nelson has not paidrious
services includingurveyingand consulting.Arguing thatGeodsy'’s claims fall outside the
statutes of limitation, are subject to arbitration, and that there is no enforcedldentract

for expert services allegedly renderdltlsonmoves to dismis&eodsy’s interveningaction
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under Rule 12(b)(6) of the Federal Rules of Civil Procedure. For the followirmnsedke
Court finds thatGeodsy hassufficiently pleadedall of its claims Defendant’s Motion is
thereforeDENIED.

BACKGROUND

TheU.S. Army Corps of Engineers (“USACE") hired Nelson to be the main contractor
for the Stone Dike Project. (ECF NoatlPagel®2.) Plaintiff, Great American Insurance
Company (“GAIC”) issued performance and payment bonds on behalf of Nelemsoe
that it could complete its contractual obligations and pay for labor associsheithoge
contracts, like the contraatith USACEon the Stone e Project (Id.) In return, Nelson
entered into an Indemnity Agreement with GAITd.Y Becaise GAIC allegedly paidoaut
$2.7 million on behalf of Nelson related to the Stonke®roject, isuedNelsonfor breach
of contract, breach of indemnity agreement, and injunctive rellejng, among other
things, that Nelson has not repaid it for surety bonditliegued for Nelson to maintain the
bid. (d. at Pagel8.)

Meanwhile, Geodesgntered into a contract with Nelstmperform work as a
subcontractor on the StonekiBiProject (ECF No. 105 at PagelD 12§7Nelson hired
Geodesy to perform certain surveying servicéd.) (The agreement taské&skodesy with
providing a topographical layout of land along the Mississippi River, and then cogpaatn
information against the proposed plans for the SRike Project to check for topographical
discrepancies. (ECF No. 105-1 at PagelD 1291.)

Later, USACE terminated its contract with NelsofECF No. 105 at PagelD 1268.)
Geodesy alleges that Nelson treesked Geodesy to provide additional expert witness and

consulting services to support Nelson’s claim against USAQE) Tharks in part to



Geodesy’s assistanddelson eventually received a favorable judgment in its digpitite
USACE. (ECF No. 105 at PagelD 1270Thatis when the litigation between the parties here
really began.

GAIC sued Nelson first in 202@nd agairherein 2016. The Court entered summary
judgment in favor of GAIC which led to the establishment of a trust account to hold the
settlement funds from the first cag&CF No035.) Those settlement funds would then satisfy
the claims from various subcontractors from the Stone Dike Project. (ECF Nd?dgedD
463-69.)

Duringthis case, Nelsoantered into a joint stipulation agreement vitAIC which
governgfor thedisbursemenof the settlement fundgECF No. 105at PagelD1268.)

Notably, thgoint stipulation agreement lists Geodesy as a party to receive fudds. ¢t

Nelson still has not pai@eodesy Soit intervened in this lawsuit.Id. at PagelD 1269.)

STANDARD OF REVIEW

According to Rule 8 of the Federal Rules of Civil Proceduognaplaint must contain
“a short and plain statement showing that the pleader is entitled to relief.” Fen. R.
8(a)(2) In practice, Rule 8 requires tltcomplaint must contain sufficient factual matter,
accepted as true, to ‘state a claim leefehat is plausible on its face.’Ashcroft v. Iqbal 566
U.S. 662, 678 (2009) (quotiriell Atl. Corp. v. Twomb|yb650 U.S. 544, 570 (2007 pee

Engler v. Arnold 862 F.3d 571, 575 (6th Cir. 2017).

1 SeeGreat American Insurance Company v. Nelson, Inc. gRdl0€v-02691JPM-cgc,
(W.D. Tenn., Sept. 22, 2010).



A court will grant a motion to dismiss if a plaifithas no plausible claim for relief
But a court must review the complaint in a light most favorable to the plaiti#é Herhold
v. Green Tree Serv., LLLE608 F. App’x 328, 331 (6th Cir. 2015). “A complaint should only
be dismissed if it is clear the court that ‘no relief could be granted under any set of facts
that could be proved consistent with the allegationkl’”(quotingTrzebuckowski v. City of
Cleveland 319 F.3d 853, 855 (6th Cir. 2003)).

ANALYSIS
l. Geodesy’s Claims are not Barred byhe Statute of Limitations.

Nelson argues that @desy’s breach of contract, unjust enrichment, quantum meruit,
andfraudulent inducement claims are tibarred by their respective statutes of limitation.
(ECF No. 106 at PagelD 13040n the one hand\elson claims that these causes of action
began to accrue no later than November 5, 2009, when Geodesy sent Nelson its final invoice
for work related to the Storigike Project. (ECF No. 106 at PagelD 1305Qeodesy, on the
other hand, claims that “Nelson did not breach the contract until October 30, 2017, when for
the first time, Nelson denied Geodesy’s invoices submitted as part of the ptaitess
arising out of the settlement between Nelson and [USACE].” (ECF No. 114 at PERRESD
Putdifferertly, Geodesy maintains that Nelson agreed to pay it for its services on both the
StoneDike Project andts expert consulting in the USACE litigation once the latter settled.
(SeeECF No. 114 at PagelD 1338-39.)

Under Tennessee law, the statute of limitations for breacbrmfact, unjust
enrichment, and quantum merigitx years. SeeTenn. Code Ann. § 28-3-10BicGhee v.
Shelby Cty. Gov;tNo. W2012-0018%0A-R3CV, 2012 WL 2087188, at *3 (Tenn. Ct. App.

June 11, 2012) {he statute of limitations is six years for allegations sounding solely in



contract); Estate of Lyons v. BaugNo. M201700094COAR3CV, 2018 WL 3578525, at *4
(Tenn. Ct. App. July 25, 2018) (an unjust enrichment claim is “an action on a contract,” and
sohas a limitation of six yearsMetro. Gov’t of Nashville & Davidson Cty. v. Cigna
Healthcare of Tennessee, Int95 S.W.3d 28, 32 (Tenn. Ct. App. 2005) (“[a]n action brought
upon the theory of unjust enrichment is essentially the same as quasi-contract [atdhqua
meruit”). The statute of limitation for fraudulent inducement, though, is three y@ans Fid.
Fire Ins. Co. v. Tucke671 S.W.2d 837, 841 (Tenn. Ct. App. 1983)néTapplicable statute
of limitation . . . [for] fraud in the inducement . . . [is] three-year[s] . ., séeTenn. Code
Ann. § 28-3-105.

Furthermore, a cause of action for breach of contract begins to accrue “oretbé dat
the breach,” a cause of action for unjust enrichment “accrues on the date thatsnoney i
retained under circumstances where it would be unjust to do so,” a “quantum meruit action
accrued when plaintiff rendered his final services,” and fraudulent inducaxw@ues “at the
time that the plaintiff should have discovered them through reasonable diligdwhc@liee v.
Shelby Cty. Gov;tNo. W2012-0018%0A-R3CV, 2012 WL 2087188, at *1 (Tenn. Ct. App.
June 11, 2012) (breach of contra&gdon Serv. Agreement Corp. v. Radon Serv. Agreement,
Inc., No. 3-:04€V-370, 2005 WL 2086010, at *2 (S.D. Ohio Aug. 26, 2005) (unjust
enrichment)Baer v. Chaseg392 F.3d 609 (3d Cir. 2004) (quantum meruit)e ex rel. H &
M Const. Co. v. FiteNo. 02A01-97102H-00266, 1999 WL 317102, at *7 (Tenn. Ct. App.
May 19, 1999) (fraudulent inducement).

For purposes of a motion to dismiss, the Cowrstaccept as true Geodesy'’s claim
that “Nelson did not breach the contract until October 30, 2017, when for the first time,

Nelson denied Geodesy’s invoices submitted as part of the claims process arisingp@ut



settlement between Nelson and [USACE].” (ECF No. 114 at PagelD 1Rffl);566 U.S.

at 678 (2009).Alternatively, Geodesy sufficiently pleaded that it was a named bemgficia

a September 18, 2017, joint stipulation agreement between Nelson and GAIC and that this
entire action idasedon that agreement. (ECF No. 80 at PagelD 911.)

Geodesy'’s claimbor either theory fall comfortably withithe threeyear or sixyear
limitation period. SeeTenn. Code Ann. § 28-3-109; Tenn. Code Ann. § 28-3-U@&hee
2012 WL 2087188, at *FEstate of Lyon2018 WL 3578525, at *4yletro. Gov't of
Nashville & Davidson Cty195 S.W.3d at 28Am. Fid. Fire Ins. Cq.671 S.W.2d at 841.

The Court, therefore, declines to dismiss any of Geodesy'’s claims on grbantietalleged
claims fall outside their respective statutes of limitation.

Il. Geodesy’s Claims Arising from the Ston®ike Project are not Subject to a
Binding Arbitration Agreement.

Nelson asserts that Geodesy'’s claims arising from work performed ototteDike
Project must be dismissed becauseRduties’ contract contains an enforceable and binding
arbitration clause (ECF No. 106 at PagelD 1305.) The Parties signed a “Standard Form of
Agreement Between Contractor and Subcontractor,” that covered each Pariigegiartd to
the other for the Storigike Project. (ECF No. 105-1 at PagelD 1277.) Section 6.1.1 states in
part that the Brties “shall be subject to mediation as a condition precedent to arbitration or the
institution of legal or equitable proceedings by either partid” gt PagelD 1282.F5ection
6.2.1 provides that any “claim arising out of or related to this Subcontract . . . shalldx subj
to arbitraton. Prior to arbitration, the Parties shall endeavor to resolve disputes by omediati
in accordance with the provisions of Section 6.1d.)(

“An arbitration agreement may be invalidated for themnesaeasons for which any

contract may be invalidated, including forgery, unconscionability, and lack of corngidéra



Fazio v. Lehman Bros340 F.3d 386, 394 (6th Cir. 2003)If the language used by the parties
is plain, complete, and unambiguous, the intention of the parties must be gdtberedat
language, and from that language alonErhpress Health & Beauty Spa, Inc. v. Turred3
S.w.2d 188, 190 (Tenn. 1973)Waiver is the voluntary relinquishment or renunciation of
some right, the foregoing or giving up of some benefit or advantage, which, but for suah waive
the party would have enjoyédWilson v. Americare Sys., IndNo. M200800419COAR3CV,
2009 WL 890870, at5 (Tenn. Ct. App. Mar. 31, 2009). “It may be proved by acts and
declarations manifesting an intent and purpose not to claim the supposed advantage; or by s
neglecting and failing to act as to induce a belief that it was the partgntion and purpose to
waive the benefit or advantaged.

Geodesy first asserts that the arbitration clause Isgarous because section 6.1
appears to allow for an election between either “arbitration or the institotilegal or
equitable proceedingsyihile section 6.2 states that all claims “shall be subject to arbitration.”
(ECF No. 114 at PagelD 1343); (ECF No. 105-1 at PagelD 1282.) Read with section 6.2,
though, section 6.1 merely contemplates “the institution of legal or equitable girgyan
circumstance$provided in [s]ection 4.1.5,” which concerns work performed by the
subcontractor whicthe contractor or architect later rejeatsnon-conforming. (ECF No.
105-1 at PagelD 1280, 1282.) Indeed, other courts have no trouble interpiraiiag
standard form contracts as unambiguoBeeS. Elec. Servs., Inc. v. Cornerstone Det. Prod.,
Inc., No. 7:10CV00076, 2010 WL 2233664, at *3 (W.D. Va. June 3, 2(83yrtan Drywall
Builders, Inc. v. Post Goldtex, L,Mo. 1182 EDA 2015, 2016 WL 490034, at *2 (Pa. Super.

Ct. Feb. 5, 2016).



Geodesy then argues thielson waived its right to arbitration because its “conduct in
this litigation has served to unnecessarily protract the litigation in ardedtice, wear down
and eliminate its creditor’sghtful claims to their funds . . ..” (ECF No. 114 at PagelD
1343.) On September 18, 2017, Nelsotged into a joint stipulation with GAIE-in this
lawsuit—agreeing to pay several parties, including Geodsssoon as they received the
funds in the SunTrust account. However, the stipulation noted that they had not agreed on the
amount of the payment to Geodesy. (ECF No. 46.) In partithlapgreemenrovided
“[a]fter depositing the Settlement Fundsaithe Trust Account, Nelson, Inc. shall
immediately pay the specific amounts it has agreed to pay certain partieqld. at’PagelD
516.) Nelson was only supposed to collect “the balance of funds less amounts for Gletra Te
and Geodesy . .. ."ld. at PagelD 519.) USACE deposited the funds into the SunTrust Bank
accounton October 4, 2017(ECF No. 92 at PagelD 1125.) As of this filing, more than one
year laterNelson still has not pai@eodesy (ECF No. 105 at PagelD 1269.)

First, by entering intéhe joint stipulation Nelsoshows that itlid not intend “to claim
the supposed advantage” of arbitratidiilson v. Americare Sys., InR@009 WL 890870, at
*5. At a minimum, the act of stipulating in court that it owed Geodesy moribgut
reserving the right to take it to arbitratiesevenif the parties had not agreed on an amount—
would have reasonably “induce[d] a belief that it was the party’s intention and purpose to
waive the benefit or advantaf® the arbitration claus€] Id. Second, Nelson has had more
than eight years tbeginarbitration proceedings should it have so desifeeeGreat
American Insurance Company v. Nelson, Inc. e2al0€v-02691JPM-cgc, (W.D. Tenn.,

Sept. 22, 2010)This demonstrates a clear “failfure] to act . . . [so as] to waive the benefit or



advantage [of the arbitration clauselWilson v. Americare Sys., In2@009 WL 890870, at
*5.

Even more, when one considé&snesst is not rightor fair for Nelson tosign a
stipulaton and file it with thisCourtagreeinghat it owes money to Geodesy onlythen
stonewall on the payment of that money for several momthg.more than gear later, after
Geodesy went to the trouble to intervéreee Nelson thertried to delay payment again by
asseling that the arbitration clause governs this claifhis Court should not and will not
rewardthis behavior. The Court findsat Nelson has waived its right to assert arbitration.

II. Geodesy has Sufficiently Pleaded Aere was an OralContract for Expert
Services.

Geodesy alleges in its complaint that one of Nelson’s attorneys asked Gendesy t
provide “expert witness and consulting services” to help Nelson in its lawsuisage8 ACE.
(ECF No. 105 at PagelD 1268.)e@&lesy also attachéal its complainwvhat it claims to be
an invoiceit sent Nelson (ECF No. 105-3 at PagelD 1296r) Tennessee, an oral contract is
valid where there is (1) “mutual assent” to #ggeenent; and (2) such terms are “sufficiently
definite.” Castelli v. Lien 910 S.W.2d 420, 427 (Tenn. Ct. App. 1995).

As to the first element, Nelson acknowledges that “the plain language of the@hvoi
provided by Geodesy establishes that it had some type of agreement witin[§latsorney]
for professional services.” (ECF No. 106 at PagelD 1309.) Nelson claims, though, that
because “experts are normally hired by lawyers and not clients,” Geodesy estatdish
mutual assent with Nelsonld() Evenso,Tennessee law is clear that a “lawyer may take
such action onéhalf of the client as is ipliedly authorized to carry out the representation.”
Tenn. Sup. Ct. R.8, RPC 1.¥iewing the complaint in the light most favorable to Geodesy,

the Court can and will infer that Nelson’s attorney was acting on behalf sdiNelhen he



allegedly sought expert services from GeodesgeHerhold 608 F. App’x at 331 Geodesy
has thusaisfied the' mutual assehelement for purposes of a motion to dismiss.

Though Nelson does not appear to contest the issue, the Court also finds that Geodesy
has sufficiently pleaded that the alleged oral contsad¢finite enough. The invoice provides
exact amounts charged for specific services allegedly rendered. (ECF NdatlBagelD
1296.) For example, the invoice shows that on one occasion Geodesy provided eight hours of
“[tlechnical/[p]rofessional [sJupport” in exchange for $1,000.00. (ECF No.3la6PagelD
1296.) The Court therefore finds tla¢odesy has sufficiently alleged there was an oral
contract for expert services betweenttle Parties.

CONCLUSION

For the reasons noted above, this Court finds that Plaintifisplaont contains
“sufficient factual matter” to “state a claim to relief that is plausible on its facedllfglaims
alleged. Igbal, 556 U.S. at 678 (quotirigell Atl. Corp. v. Twomby\550 U.S. 544, 570
(2007)) see Engler862 F.3d at 575. As a result, this Court DENIES Defendant’s Motion to
Dismiss.

SO ORDERED, this 16thday ofNovember, 2018.

s/ Thomas L. Parker

THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE
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