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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

QUINTIN WALKER a/k/a )
QUENTIN WALKER )
Plaintiff, ;
V. g No. 2:16€v-2362STA-egh
LAUDERDALE COUNTY, TENNESSEE, et al.,%
Defendant. ))

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Before the Court iDefendants Willie Glass, Dixie Duncan, John Neal, Kenneth Geary,
Maurio Reed, Tastery Parker, Dalton Lenderman, Gordon Johnson, and Christy S\iidtioh
for Summary JudgmeECF No. 39 filed onMarch 16, 2018. Plaintiff Quintin Walker has not
responded to the Motion, despite two different orders from the Court directing him to do so and
cautioning him about the consequences of his failure to respoRdr the reasons set forth
below, Defendants’ Motion IGRANT ED.

BACKGROUND

I. Procedural History
Plaintiff, who is actingpro se filed his initial Complaint on May 25, 2016, alleging
claims for the violation of his constitutional rights underUl3.C. 8§ 1983. The Court granted
Plaintiff leave to proceeth forma pauperisand proceeded to screen the Complaint pursuant to
28 U.S.C. § 1915A(b). Walker alleges that during histpa¢ confinement at the Lauderdale

County Jail in Ripley, Tennessee, guards used excessive force against him deancheaof the
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cell block In a screening order entered on March 23, 20%/Court dismissed Walker’'s claims
against Lauderdale County for failure to state a claim. But the Court conchadetfalker lad

stated a plausible excessive force claim against Defendants Willie Glass, Dngarl) Tastery

Parker, Gordon Johnson, and John Neal. The Complaint also plausibly alleged that Defendant
Kenneth Geary, Maurio Reed, Dalton Lenderman, and Christy Nbedrthe opportunity and

ability to protect Walker from the excessive force used against him but faildd 0. The

Court ordered the Clerk to issue summons and ordered the U.S. Marshal to serve the summons
and Complaint on these Defendanidhe case was transferred to the undersigned for all further
proceedings on March 28, 2017.

The Court entered a Rule 16(b) scheduling order (ECF No. 24) on August 17, 2017,
setting January 13, 2018, as the deadline for completing all discovery and February 13s2018,
the deadline for filing dispositive motions. The Court subsequently extended the discover
deadline to March 2, 2018, and the motions deadline to March 18, 20t8.Defendants filed
their Rule 56 Motion, Walker filed a motion to compel (ECF No.téB)days lateon March 26,

2018. The Court denied the motion to compel, finding that Walker’s requests for admissions
were, in form and substance, interrogatories and that Walker had not shown causeddhexce
number of interrogatories allowed undlee Federal Rules of Civil Procedure.

The timing of Walker’'s motion to compel and the Court’s ruling are relebacause
Walker has notesponded to Defendants’ Motion for Summary Judgment. Cthet issued its
orderdenying Walker’'s motion to compeh April 9, 2018. Under Local Rule 56.1, Walker’s
initial deadline to file a response to the Motion for Summary Judgment was April 16, 2018.
When Walker did not respond by that date, the Court entered ansoraponten April 24,

2018, cautioning Walker abotite significance of Defendants’ request smmmary judgment



and directing Walker to respond by May 21, 2018. On May 16, 2018, Walker placed in the malil
a motion for a sikweek extension of time in which to file his response. Over Defendants’
objections to the request, the Cogranted the motion but only in part agdve Walker until

June 13, 2018, to file his brief. The Court specifically noted that this deayiree Walker
nearly three months from the filing of the Motion for Summary Judgment in which tarprep
and file a response. Despite the Court’s decision to extend the deadlirsydisgtontend then

by partially granting Walker’s request for extension, Walker has ndedrdiresponse or made a
request foradditional time to rgpond.

Generally speaking, a nanoving party’s“failure to present any evidence to counter a
well-supported motion for summary judgment alone is grounds for granting the motion.”
Alexander v. CareSourc&76 F.3d 551, 558th Gr. 2009) (quotingeverson v. Leis556 F.3d
484, 496 (6th Cir2009)). District courts have no obligation to notify nprisonerpro separties
of the requirements of Federal Rule of Civil Procedure 56 or to advise thiimoohsequence
of failing to respond to aummary judgment motionMcKinnie v. Roadway Exp., In841 F.3d
554, 558 (6th Cir. 2003)But the Sixth Circuit has sent mixed signals on whether prigmoese
litigants are entitled to sucguidance from the courts at summary judgmedhited States.
NinetyThree Firearms330 F.3d 414, 42&th Cir. 2003)(citing the apparent inconsistency in
Sixth Circuit cases on the subject).

For example,n Brock v. Hendershqti840 F.2d 3396th dr. 1988),the Sixth Circuit
adopted the Ninth Circuit rule thaton-pisoner pro se litigants were not entitled to any
“procedural help” in response to a motion for summary judgmé&mnack v. HendershqtB40
F.2d 339, 343 (6th Cir1988) (citingJacobsen v. Filler790 F.2d 13621364 (9th Cir. 1986)).

The Court of Appeals followed the Ninth Circuit’s reasoning that just as esesged party must



accept the risk of an attorney’s mistakes, an unrepresented party musdikeaept the risk of
his own errors.ld. The Sixth Circuithennoted in what is arguabbljicta that the Ninth Circuit
did nothold prisonerpro selitigantsto the same standafdince they often have little choice in
proceeding on their own behdlfld. (citing Filler, 790 F.2d at 1364 #). In fact, another panel
of the Sixth Circuit later obseed that “[there is no authority in this Circuit for the proposition
that a district court must advisepeo seprisoner of his right to file counteaffidavits or other
responsive material or that he must be alerted to the fact that his failure toulresih such
material might result in entry of summary judgment against”himvilliams v. Browman981
F.2d 901, 90364th dr. 1992) The panel ilNinety Three Firearmgyuestioned this claim from
Williams, cited the dicta fronBrock and assumed withodeciding that prisongsro selitigants
are entitled to notice at summary judgmenlinetyThree Firearms330 F.3d at 28; see also
Bass v. Wendy’s of Downtown, In626 F App’x 599, 601 6th Cir. 2013)(“[P]risonerpro se
litigants are given limited special aid and considerationat summary judgment.)

The Court need not decide whether Walker is entitled to “procedural help” in theffac
Defendants’ Motion for Summary Judgment. The Cgaxte Walkeproper notice of the nature
of the summary judgment relief requested by Defendants, the need to respogigridaDts’
arguments and evidence, and the fact ithaélhe event Walker did not resprthe Court would
consider Defendants’ request without the benefit of a response from Walese admonibins
delivered in two separate orders satisfy any requirement that the Gauk/giker notice before
proceeding to the merits of the Motion for Summary Judgment. For all of thesmseshe
Court finds that the Motion for Summary Judgment is ripe &emnination.

B. Undisputed Facts at Summary Judgment



The Court now considers whether a genuine issue of material fact exists ltagrec
judgmentas a matter of law In support of their Motion for Summary Judgment, Defendants
have asserted that a numloé facts are undisputed for purposes of Rule 56. Local Rul€&6
requires a party seeking summary judgmergraparea statement of facts “to assist the Court in
ascertaining whether there are any material facts in dispute.” Local R. 5\Xé&} is material
if the fact “might affect the outcome of the lawsuit under the governing substaative |
Baynes v. Cleland799 F.3d 600, 607 (6th Cir. 2015) (citiAgley v. United State20 F.3d 222,
224 (6th Cir. 1994) andnderson v. Liberty Lobbync., 477 U.S. 242, 2478 (1986)). A
dispute about a material fact is genuine “if the evidence is such thas@nabée jury could
return a verdict for the nonmoving party&nderson477 U.S. at 248.

For purposes of summary judgment, a party asggttiat a material fact is not genuinely
in dispute must cite particular parts of the materials in the record and show theténels fail
to establish a genuine dispute or that the adverse party has failed to prodissthéelevidence
to support a fact. Fed. R. Civ. P. 56(c)(1f)the normoving partyfails to address the moving
party’s statement of fact properly, the Court will “consider the fact undidgdatepurposes” of
ruling on the Motion Fed. R. Civ. P. 56(e)(2). This includes wherertbamoving party fails
to respond at all. Local R. 56.1(d) (“Failure to respond to a moving party’s statemeateatin
facts, or a nommoving party’s statement of additional facts, within the time periods provided by
these rules shall indicate thatettasserted facts are not disputed for purposes of summary
judgment.”).

The Court finds that the following facts are not in dispute, at least for purpoties of
Motion for Summary Judgment On September 10, 2014, the Lauderdale County Sheriff's

Departmat arrested and charged Walker with multiple offenseduding DUI and vandalism



(Defs.” Statement of Undisputed Fact  1.) Walker was booked into the Lauderdalg &ount
on or about September 10, 2014d. 1 2.) Walker remainedt the jail asa pre-trial detainee
until October 9, 2015, when he pled guilty to his DUI charde. 1(3.) During Walker’s pretrial
detention, on July 23, 2015, Sergeant Duncan and Sergeant Glass received information that
Inmate Chris Hart, who was assigned to the Unpod of the Lauderdale County Jail, had
smuggled drugsto the housing unjtto wit, crystal meth.I¢. § 4.) The Unit 1 pod is a large,
open pod that contains thirgight bunk beds where inmates sleejol. { 5.) Walker along with
approximately twety-five other inmates were housed in the Unit 1 pod on July 23, 20d57 (
6.)

Based on the information about Inmate Hart andstispectegresence of drugs in the
pod, Sergeant Duncan and Sergeant Glass instructed several officers on dutyildbtge jato
the Unit 1 pod and to search Inmate Hartllocate the illegal drugs that they believed Inmate
Hart possessed.Id( 1 7.) Shortly after they walked into the pod, Sergeant Duncan witnessed
Inmate Judson Ouzts conspicuously place something down his pants in an apparent attempt to
hide something from officers(ld. I 8.) Sergeant Duncanstructed Officer Gordon Johnson,
Officer Maurio Reed, and Officer Dalton Lenderman to search Inmate O({dts.As Officers
Johnson, Reed and Lenderman were frisk searching Inmate Ouzts, Inmate Qatédieing
Officers Johnson, Reednd Lenderman and refused to hand over whatever he was hiting. (
9)

As soon as Inmate Ouzts began fighting officers, Walker walked towards the.sduaff
1 10.) Sergeant Glass immediately approached Walker and instructed him tovaslkla 1
11.) Walker initially complied with Sergeant Glass’s orders and stood dagainall away from

the scuffle. (Id. 1 12.) In attempting to restrain and gain controlliminate Ouzts, Officer Reed



took Inmate Ouzts to the groundd.(f 13.) Even then, Inmate Ouzts refliserelinquish what
he was hiding and continued to fight officertd.)

Although Walker initially complied with Officer Glass’s orders and stootk filom the
scuffle approximately 30 seconds later Walker suddenly and without warning rushed towards
the officerswho wereattempting to gain controimer Inmate Ouzts. I¢. 1 14.) Walkers actions
in rushingthe officers ledthe officers to believe tht Walkerintendedto assault the officeras
theyattempedto restrain Inmate Ouzts and thwart thefflortsto locate what Inmate Ouzts was
hiding. (Id. 1 15.) So Officers Parker, Geagnd Neal immediately grabbed Walker’s upper
body to prevent hinfrom atta&ing the officersvho were dealing witthmate Ouzts. Id. T 16.)

Sergeant Duncan proceeded towards Walker to assist officers in restrainkey @ral
placed her hands on his right armid. @ 17.) Walker continued to resist and fought tHieeis
attempting to restrain him and quickly pulled away from Sergeant Duntéi. Walker began
fighting Officers Parker, Geary, and Neal and refused their verbal codsta stand down and
to place his hands behind his backd. ] 18.) Sergeant Glass used a handiaker twice to
Walker’s left shoulder as Walker continued to fight officers and refuse vestrathands to stand
down and place his hands behind his bad¢#t. { 19.) As Walker came towards Officer Johnson
and other officersQfficer Johnson discharged a esecond burst of pepper spray at Walker.
(Id. 1 20.) Even after beingsed andgprayedwith pepper spray, Walker continued to refuse to
stand down and comply with the officers’ orders to voluntarily place his hands behind lis bac
so the officers could restrain himld({ 21.)

Officers Parker, Geary, and Neal pulled Walker away from the officers atteymipoti
restrain Inmate Ouzts anchoved Walker towards the wall where he had been originally

standing. Id. T 22.) Walker continued to fight the officers and began moving back towards



Inmate Ouzts and the officers attempting to restrain Inmate Ou#dtsy 23.) Because Walker
refused to obey the officers’ verbal commands and posed a threat towardsctrs offthe pod,
Officer Parker placed Walker in a headlock and attempted to take him to the grameéffort
to restrain him. I¢l.) Walker refused to go to the ground and continued to fight Officer Parker
and other officers. Id. 1 24.) Walker bit Sergeant Parker’s left hand, which required medical
attention after the incident was oveld. (] 25.) When Walker broke free from Officers Geary
and Neal, Officers Lenderman and Watson came to Officer Parker’s aidcastimed to hold
Walker in a headlock.Id.  26.) While Officer Parker continued to hold Walker in a headlock,
Officers Lenderman and Watson were finally able to grab Walker's arms acel them behind
his back. Id. T 27.) Officer Norton also came to the aid of Officers Parker, Lenderanal
Watson ad grabbed handcuffs out of Officer Lenderman’s back pouch to attempt to handcuff
Walker. (d. § 28.) As Officer Norton was attempting to handcuff Walker, Walker comtitaue
fight officers and pulled his arms away from Officers Norton and Lenaeso that they could
not cuff him. (d. 1 29.)

Inmate Ouzts eventually maneuvered himself close to the toilets in Unit 1 and threw
whatever he was hiding over a haléll which separated the toilets from the budds. Id.
30.) Another inmate in the unit quickly ran around the-halli, grabbed what was tossed, and
flushed it down a toilet. I§.) As soon as the hidden item was flushed down the toilet, Inmate
Ouzts and Walker became compliant and stopped fighting offickets] 81.) Inmate Ouzts and
Walker were then escorted by officers to a court holding cédl. 1(32.) Walkerhad no obvious
injuries that required medical attention immediately after the incidddt. {(33.) An officer

continued to check on Walker regularly while hew as in theimg cell. (d. T 34.)



Later that night, Walker began complaining that he was in pah.{ 35.) As soon as
Walker began complaining of pain, Officer Neal contacted the jail mangewas not on duty at
the time and informed her of Walker's complaintsd. | 36.) The jail nurse instructed Officer
Neal to have other officers continue regular checks for an hour to see if Walker'sorondi
improved. [d.) After an hour, Walker continued to complain of paim Officer Neal contacted
Officer Gearyand Sergeant Glass, at which point Officer Geary called for an ambulddcg. (
37.) Walker received treatmeifdr bruisesand pain medication at a local hospital and returned
to the jail within a few hours.Id. 1 39.)

Each Defendant has submitted individualized statements about their part in the encounte
with Walker. Sergeant Duncan denies that she ever physically touched Whlkieg the
incident other than her brief attempt to pWalker away when he rushed towards the officers.
(Id. T 40.) Sergeant Glass admits that he tased Walker twice to his shoulder immediately after
Walker charged the officers as they were attempting to gain control ofdr®netts but denies
that he ever physically touched Walkend. (f 41.) Officer Johnsoadmits hat he deployed
pepper sprayn a brief, onesecond burst of spratpwardsWalker when he charged Officer
Johnson and the other officesdho wereattempting to gain control of Inmate Ouitst denies
that he ever physically touched Walkefld. { 42.) Officer Neal admits that he physically
grabbed Walker's upper body to prevent him from attacking other offiwbien Plaintiff
charged the officers.Id. { 43.) Officer Reed denies that he ever physically touched Walker at
any time during the incident and asserts that he was occupied with attetoptastyain Inmate
Ouzts throughout the incidentld( T 44.) Officer Geary did not physically touch Walker at any
time during the incident other than his brief attempt to restrain Walker wharsihedrtowards

the officers. Id. § 45.) Officer Lenderman denies that he ever physically touched Walkeg duri



the incident other than holding Walker's hands behind his back when Officer Norton attempted
to cuff Walker. (d. 1 46.) Officer Norton denies that sheaphysically touched Walker during

the incident other than her attempt to handcuff Walker in aid of Officer Parker arwkrOffi
Lenderman. I¢l. 1 47.) Finally, Officer Parker admits that he held Walker in a headlock to
protect other officers but denidsat he ever punched Walkeild.({ 48.)

In further support of their statements of fact, Defendants have produced a video gecordin
of the incident, and the video evidendearly corroborates their view of the facts. The video
showsthe officers enér into the pod with multiple bunks armgbproach Inmate Ouzts. The video
further shows that Walker, rather than being an innocent bystander, quickbacipgd the
crowd of officers attempting to gain control over Inmate Ouzts ara\vied himself into a tense
standoff. Perhaps most important, the video shows Walker actively resistinfjdbesas they
tried to remove him from the melee. All of this stands in stark contrast to the vefswants
alleged in Walker's Complaint under penahy perjury whee Walker denied that he did
anything to provoke the use of force or that he was resisting in any wang dinei incident or
that herefusedto obey orders given by the officers.

Generally, acomplaintsigned under penalty of perjutgarries the same vwght as would
an affidavit for the purposes of summary judgnientl Bey v. Roop530 F.3d 407, 414%6th
Cir. 2008)(citing Lavado v. Keohan®92 F.2d 601, 605 (6th Cit.993). The Court’s role at
summary judgment is to view the facts in the light frfagorable to the nhemoving party and
accept as true the nanoving party’s version of events. And ybetSixth Circuit has held that
“witness accounts seeking to contradict an unambiguiie®recording do not create a triable
issue.” Shreve v. Franklin Cnty743 F.3d 126, 132 (6th Cir. 201&jting Scott v. Harris 550

U.S. 372, 380 (200Y) “When opposing parties tell two different stories, one of which is

10



blatantly contradicted by the record, so that no reasonable jury could believe it{ ahoaud

not adopt that version of the facts for purposes of ruling on a motion for summary judgment.
Scotf 550 U.S.at 380. Walker’s version of events, in essence that he was caught up in the
wrong place at the wrong time and that officers indiscriminately used fgadesahim, is belied

by the video recording. None of Walker’s allegations shows that a genuine distgeabpiut

what happened on July 23, 2015, and no reasonable juror could accept his version of events.
Therefore, the Court finds the officers’ versions of events is undisputed for purpcsesméry
judgment.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) provides that a party is entitled to summary
judgment if the moving party “shows that there is no genuine digute any material fact and
the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56éaJ;elotex Corp.
v. Catrett 477 U.S. 317, 322 (1986). The Supreme Court has stated that “[tjhough determining
whether there is a genuine issuarterial fact at summary judgment is a question of law, it is a
legal question that sits near the &gt divide.” Ashcroft v. Igbal556 U.S. 662, 674 (2009)n
reviewing a motion for summary judgment, the evidence must be viewed in thamiagh
favorable to the nonmoving partljatsushita Elec. Indus. Co. v. Zenith Radio Co#¥5 U.S.
574, 587 (1986), and the “judge may not make credibility determinations or weigh the evidence
Adams v. Metiva3l F.3d 375, 379 (6th Cir. 1994). When the motion is supported by
documentary proof such as depositions and affidavits, the nonmoving party may not rest on his
pleadings but, rather, must present some “specific facts showing thatstlaegenuine issue for
trial.” Celotex 477 U.S. at 324.It is not sufficient “simply [to] show that there is some

metaphysical doubt as to the material factslatsushita 475 U.S. at 586.These facts must be

11



more than a scintilla of evidence and must meet the standard of whethesreabéaguror could

find by a preponderance of the evidence that the nonmoving party is entitled to d. verdic
Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986)In this Circuit, “this requires the
nonmoving party to ‘put up or shut up’ [on] the critical issues of [his] asserted cawsd®nf”

Lord v. Saratoga Cap., Inc920 F. Supp. 840, 847 (W.D. Tenn. 1995) (citBigeet v. J.C.
Bradford & Co, 886 F.2d 1472, 1478 (6th Cir. 1989)).

When determining if summary judgment is appropriate, the Court should ask “whether
the evigknce presents a sufficient disagreement to require submission to a jury omuthstbe
oneside that one party mst prevail as a matter of law.”’Anderson 477 U.S. at 25152.
Summary judgment must be entered “against a party who fails to make mglsoriicient to
establish the existence of an element essential to that party’s case, and on atpentyhwill
bear the burden of proof at trialCelotex 477 U.S. at 322.

ANALYSIS

Defendants seeks judgment as a matter of law on Walker’s clairttefoiolation of his
constitutional rights. Defendants first argue that none of the force employed to gain Walker’s
compliance was excessive or otherwise unreasonable under the circumstancesh, A® su
reasonable juror could return a verdict in Walker’s favor as any of the individuattonal
officers. Additionally, Defendants argue that without proof that any of thesd ezcessive
force in violation of Walker’s constitutional rights, Walker cannot hold any Defdridle for
their alleged fdure to intervene on his behalf. Finally, Defendants argue that even if the Court
holds that they used excessive force against Walker, each Defendant &l antitjualified
immunity. As the Court has already noted, Walker has never responded to the Motion for

Summary Judgment.

12



Section 1983 imposes liability on any “person who, under color of any statute, ogjinanc
regulation, custom or usage, of any State” subjects another to “the deprivation ofjtdsy ri
privileges, or immunities secured by thenStitution or laws.” 42 U.S.C. § 1983n order to
prevail on such a claim, a section 1983 plaintiff must establish “(1) that thetbevdsprivation
of a right secured by the Constitution and (2) that the deprivation was caused bygraguing
unde color of state law.”Wittstock v. Mark A. Van Sile, In@30 F.3d 899, 902 (6th Cir. 2003).
“Section 1983 is not the source of any substantive rightithes v. Gilless154 F. Supp. 2d
1353, 1357 (W.D. Tenn. 2001), but creates a “species of totitjydldor the violation of rights
guaranteed in the Constitution itselanuel v. City of Joliet, 11].137 S. Ct. 911, 916017)
(quotinglmbler v. Pachtmam24 U.S. 409, 417 (1976)

The Supreme Court held iKingsley v. Hendricksqn135 S. Ct. 2466 (2015) that
excessive force claims brought by {pri@al detainees must be analyzed under the Fourteenth
Amendment’s standard of objective reasonableness, rejecting a subjectivardstidrad takes
into account a defendant’s state of mind. at 247273. “[O]bjective reasonableness turns on
the facts and circumstances of each particular clkeat 2473(citing Graham v.Connor, 490
U.S. 386, 396 (198%)“The ‘reasonableness’ of a particular use of force must be judged from
the perspective of a reasable officer on the scene, rather than with the 20/20 vision of
hindsight.” Id.; see alsoGraham 490 U.S.at 39697 (“The calculus of reasonableness must
embody allowance for the fact that police officers are often forced to makesexmind
judgments—n circumstances that are tense, uncertain, and rapidly evehabgut the amount
of force that is necessary in a particular situation.”). The “reasonablemequiry is an
objective one: “the question is whether the officers’ actions are ‘objectivatpmable’ in light

of the facts and circumstances confronting them, without regard to their undenyent or

13



motivation.” Id. at 397 (citations omitted). The proper application of this standard requires
considerations of the followinigctors:

the rdationship between the need for the use of force and the amount of force

used; the extent the plaintiff's injury; any effort made by the officer to temmper

limit the amount of force; the severity of the security problem at issue; the threa

rea_so_nably perceived by the officer; and whether the plaintiff was actively

resisting.
Kingsley 135 S. Ct. at 2473. This is not an exhaustive list, but rather an illustration of the
“objective circumstances potentially relevant to a determination of excesstee‘fdd.

The Court holds that Walker has failed to carry his burden as to any of his ofaims
excessive force against any of the Defendants. “[W]henever prison officials estemsed of
using excessive physical force in violation of f®nstitution],the core judicial inquiry is ..
whether force was applied in a gefaith effort to maintain or restore discipline, or maliciously
and sadistically to cause harmDavis v. Agosto89 F.App’'x 523, 525 §th Ar. 2004) (quoting
Hudson v. McMillian 503U.S. 1, 67 (1992)). In this case the undisputaddenceshows that
each Defendant acted reasonably to maintain or restore discipline antysedbg housing pod
and did not use force against Walkeith a maliciousintent toharm him. The officerswere
present in the housing unit for the legitimate purpose of investigating possiblgbamatrUpon
the officers’ entry into the pod, another inmhtmate Ouztbeganactively resisting the officers.
Walker disobeyed orders to stay back and madeliaedate decision to involve himself the
struggle Walker then spent several minutes actively resishiagfficers’ attempts to put him in
handcuffs and remove him from the area of the scuffle with Inmate Ow¥tdker became

compliant once anothenmate disposed of the suspected contraband down &itotlee pod.

Walker's injuriesfrom the struggle appear to have been relatively minor; heowlgdreated for

14



bruises and given pain relief medicine at a local hospBaked on each of thesefs, the Court
cannot say that Defendants used excessive force against Walker.

Before applying the law to thepecific facts of the case, the Court notes there were
actualy several discretédorms of force against Walker in this instance: the generasipaly
pushing and grappling, Sergeant Glass’s use Tdser, Officer Johnson’s use of pepper spray,
and Officer Parker’s use of a headlock. For purposes of its Fourteenth Amendmysis atined
Court will first considerthe general physical touching that occurred during Walker’s struggle
with the officers. The Court will then proceed to analgaeh particular technique (Taser,
pepper spray, and headlock) used by individual officers to bring Walker under @nidgcide
whether each was reasonable under the circumstabeson v. Madison Cntfetention Ctr,

736 F.App’'x 521, 529 6th Gr. 2018)(citing Dickerson v. McClellan101 F.3d 1151, 1162 (6th
Cir. 1996);andGaddisv. Redford Twp.364 F.3d 763, 77¢th Cir. 2004)).
I.  Physical Touching and Restraint

The first issue presented is whetleach Defendant who laid hands on Walkepart of
the largerattempt to restrain him acted reasonably and in good faith or whether they used
excessive force with the malicious or sadistic intent to harrtk&aThe Court holds that they
acted in a reasonable, good faith attempt to maintain order and disciglfieer Parker,
Officer Geary, and Officer Neathe first officers to have physical contact with Wallasted
reasonably when they moved to stdfalker and restrain hinafter he first left his standing

position on the wall and rapidly approached the scrum between officers and Irumatgé Ohe

! Sergeant Duncan’s decision to assist the officers and her simple act of pecieand
on Walker’s shouldeduring this initial segmemwas nothing more thande minimisapplication
of force. The Constitution does not prohibitla minimidevel of force in correctional settings
Wolfish 441 U.S. at 539 n.21. “Not every pushshove, even if it may later seem unnecessary

15



proof shows that Walker had been directly ordered to stay back from the areadaondeohain
on thewall. His initial decision to comply with the order demonstrates that he undergteod
directive his decision to enter the fray a few seconds later demonstrates that he made a
deliberate choice tmnorethe order. Once Walker decided to approach theeos working to
restrain Inmate Ouztsthe officers had no way of knowing what direction matters would
take.”Whitley v. Albers475 U.S. 312, 32(1986). Gficers were already struggling withmate
Ouztswho had refused to obey a legitimate order.

Faced with Walker’s defiance and the possibilityved inmates becoming belligerenn
a somewhat crowded housing yrite officers were entitled t¢preserve internal order and
discipline.”Hanson 736 F.App'x at 532 (quotingell v. Wolfish 441 U.S.520, 547 (1979)).
Walker’s decision to disregard a simple and clear directive taken togéthdhe tense situation
then unfolding with Inmate Ouzts in an open housing pod with a number of other inmates present
made the officers’ decision to restrainalker reasonable under the circumstanc€lerefore,
the Court holds thadfficer Parker, Officer Geary, and Officer Neak entitled to judgment as a
matter of law on any claim for the use o€ florce during the initial segment of their struggle
with Walker.

For similar reasons, the Court holds that Officer Lenderman, Officer WatsdQféicer
Norton, the officers who held Walker’'s arms in position &metl to gethim in handcuffaear
the end of the struggle, also acted reasonably and in good faith. The evidence shows that

Lenderman and Watson were the officers who vilding Walker's armsn an attempt to get

in the peace of a judge’s chambers, violates the Fourth Amendr@eaham 490 U.S. at 396.
Even if it could be said that Sergeant Duncan’s act of putting her hand on Walker’s sh@adde
more tharde minimisthe Court would still conclude that her attempt to assist the other officers
as they acted to keep Walker back and away from Inmate Ouzts was reasonable.

16



thembehind his back long enough lbe handcuffed. Not onlyvasWalker activelyresistingthe
officers but Walker only stopped his phgal resistanceonce another inmateluEhed an
unknownobject (the suspected contrabpddwn a toilet. As Officer Lenderman and Officer
Watsongrappled with Walker tget him in handcuffsOfficer Nortonwas merely attempting to
place the cuffs on Walkarwrists. All of these acts are consistent with good faith efforts to
restore order, and none evidesige malicious intent to harm Walker. Therefof@fficer
Lenderman, Officer Watson, and Officer Norton are entitled to judgmeatnaatter of law on
ary claim against them for their individual roles in theslewith Walker.
Il. Use of a Taser

The second segment of the episcdatered orSergeanGlasss decision to use &aser
after Walker physically resisted the officérsfforts to restrain him andefused to allow the
officers toplace him in handcuffs®Active resistance to an officer's command can legitingne
officer’s use of a Taser.Goodwin v. City of Painesvill&81 F.3d 314, 323 (6th Cir. 2015)in
the use of forcggenerallyand in thespecific context of using a Taser, “active resistance
includes verbal hostility or a deliberate act of defianddanson 736 F. App’x at 531
(quotingEldridge v. City of Warren533 F.App’x 529, 53435 (6th Cir. 2013))such as a
physical refusal to comip. Goodwin 781 F.3d at 326In this case it is undisputed thatalker

was actively resisting the officers at the ti®ergeantGlass activated his Tasef.he evidence

2 Goodwinis part of a line of Sixth Circuit cases involving the use Baser to effectuate
an arest, not to restore order or compliance in an institutional setting.Hagans v. Franklin
Cnty. Sheriffs Office,695 F.3d 505 (6th Cir2012);Eldridge v. City of Warrerb33 F.App’x
529 (6th Cir.2013) Foos v. City of Delawarel92 F.App'x 582 (6th Cir.2012). Nevertheless,
the Sixth Circuit has applie@oodwiris principles on the reasonable use dfaser in a recent
case where officers usedTaser during the booking process to gain the arrestee’s compliance.
Hanson 736 F. App’x at 531. The Court, therefore, find&oodwinand cases like it where
officers used a Taser in the context of an arrest to be persuasive authority.
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shows that Sergeant Glass had given Walker the initial instruction to remaimgtaadk from
the scene and against a wallValker, though he had at first complied with Sergeant Glass’s
order, disregarded the instructions ahdn suddenlynoved closer to approach Inmate Ouzts
and the other officersFour officers had already made @asonablattempt tostopWalker, and
he actively resisted their attemipy fighting back. It bears repeating that all of these events
transpired ina housing pod with a number of jail officials andrestrainednmates present and
in the open. At theaint in time whenSergeant Glass used his Taser, Walker was actively
defying an appropriate order to stbgck at a safe distanead allow officers to place him in
handcuffs Under the circumstances, Sergeant Glass’'s use of the fliaseron Walker's
shaulder as part of the effort to bring him under contn@s reasonabland necessary to
maintain order and security in the housing .pothereforethe Court concludes th&ergeant
Glass is entitled to summary judgment on this claim.

lll. Use of Pepper Spray

The third segment of the episode involved Officer Johnson’s use of pepper spray to

subdue Walker. Even though there exists dalywery limited class of circumstances when the
use of pepper spray is progeone of them is “where a detainee is unsecuasting violently,
and posing a threat to himself or other€abaniss v. City of Riversid231 F.App'x 407, 413
(6th dr. 2007) The Sixth Circuit has consistently held tHiéite use of chemical agents against
recalcitrant prisoners did not violateeff Constitution].” Roberson v. Torre70 F.3d 398, 406
(6th Ar. 2014) (quotingCaldwell v. Moore968 F.2d 595, 600 (6th Cid992) (collecting
cases) The proof here shows that Walker was unsecareticontinuingactively to resist the
efforts of multiple officers to subdue him, even after having been tasee#. The use of the

pepper spray presents a somewhat closer question, if only because SergesutitaGlalready
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used his Taser two times Walker. The fact remains that Walker continuestiioggle with the
officers and that Officer Johnson used only a short, one-second spray of peppellbpr@purt
concludes that Officer Johnson’s conduct was not unreasonable under the circesastan
Therefore, Officer Johnson is entitled to judgmenaanatter of law on this claim.

IV. Headlock

The finalsegment of the encounter is Officer Parker’s use of a headlock to gaingbhysic
control over Walker. The use of a headlodk conjunction with another takedown technique,
such agphysicallyslamming gorisoner or arrestegho isin restraints and not actively resisting
can constitute excessive forceevans v. Plummer687 F.App'x 434, 442 th Ar. 2017)
(“[P]erforming a takedown on a detainee who is physically compliant, not a threat, and not
attemping to flee‘violate[s] the[Constitution].”); Bass v. Robinsgi67 F.3d 1041, 1046 (6th
Cir. 1999) (“[Dlespite [plaintiffs] cooperation, Officer Robinson attacked him both verbally and
physically[] . . . put him in a headlock] and slammed Plairii’'s head against a tree several
times.”). By contrast, the use of a headlock or other takedown technique is reasonable where a
prisoner or arrestee is not in restraints and is actively resisting earoffitandifer v. Laconb87
F. App’x 919, 925 (6th @. 2014).

The undisputed proof here shows that Officer Parker put Walker in a headlock and
grappled with himbut at a time wheWValker was not in restraints and was forcefully resisting
other officers’ attempts to bring him under control and gaindumpliance. In fact, Walker
“knowingly caused physical hatfno Officer Parker by biting Parker’'s hand even as Parker held
him in the headlock.Id. Again, “the issue is not whether the use of force was absolutely
necessary in hindsight, but whether the use of force could plausibly have been thought

necessary.Cordell v. McKinney 759 F.3d 573, 5816th Qr. 2014) (quotingGriffin v.
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Hardrick, 604 F.3d 949, 954 (6th CiR010) (internal quotation marks omittgd)Under the
totality of the circumstance®fficer Parker’'s use of the headlock was not an unreasonable
application of force.The Court concludes that Officer Parker is entitled to judgment as a matter
of law on the claims against him. Therefobefendants’Motion for Summary Judgment is
GRANTED on the question of whether any Defendant violated Walker’s constitutional rights.
V. Failure to Intervene
Having concluded that Walker cannot prove that any Defendant violated his
constitutional rights by using excessive force, the Court need not delcetber any Defendant
is liable forafailure to intervene.In order to establish a claim against a prison offifoalthe
failure to intervene or protecan inmatefrom another officés use of excessivéorce, the
plaintiff must show'that the officerobserved or had reason to know that excessive force would
be or was being used and that the officer had tlopportunityand
themeando preventtheharmfrom occurring. Smith v. City of Troy, Ohj@74 F.3d 938, 945—
46 Bth Ar. 2017)(citing Turner v. Scott119 F.3d 425, 429 (6th Cir. 199.7Without proof that
an officer used excessive force, Walker cannot prove that any other officer had @ hetyent
harm to Walker
VI. Qualified Immunity
For similar reasons, the Court has no reason to reach the question of whether any
Defendant is entitled to qualified immunity[O] fficers are entitled tgualifiedimmunity under

§ 1983 unless (1) thewolateda federal statutory or constitutionaght, and (2) the

3 This includes Officer Reed. AlthougNalker alleges that Officer Reed was involved in
the altercation, there is no proof at summary judgment that Officer &esanade physical
contact with Walker. Therefore, Officer Reed is entitled to judgment as a wiater as to any
claim against him, including a claim that he failed to intervene.
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unlawfulness of their conduct waseally established at the tirme District of Columbia v.
Wesby 138 S.Ct. 577, 589 (2018) Here Walker has the burden to show that a defendant is not
entitled toqualifiedimmunity, which means he must prove in part tti@ official violateda
statutoy or constitutionatight. Guertin v. State912 F.3d 907, 9176th Qr. 2019) (citing
Ashcroft val-Kidd, 563 U.S. 731, 743 (2011)). In the absence of proof of a constitutional
violation, the Court has no cause to decide whether any Defendant is entitled to djualifie
immunity.

CONCLUSION

The Court holds that Defendants are entitled to judgment as a matter of law on each of
Walker's claims against them. Therefore, Defendants’ Motion for Summary éuatigs
GRANTED.

IT IS SO ORDERED.

s/ S. ThomasAnderson
S. THOMAS ANDERSON
CHIEFUNITED STATESDISTRICT JUDGE

Date:March 13, 2019.
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