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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

BRUCE PARKS, JR.,
Plaintiff,

V. No. 2:16ev-2862STA-egb

SGT. MATTHEW COCHR AN,

Defendant.

e e e

ORDER DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

Before the Court is DefendaBgt. Matthew Codtans Motion for Summary Judgment
(ECF No. 24, 25, 26) filed on March 12, 204®efendant seeks judgment as a matter of law on
Plaintiff Bruce Parks, Js claim that Defendanta correctional officer at the West Tennessee
StatePenitentiary, violated Parksbnstitutional rights by assaulting him during his incarceration
at the prison. The Court held a hearBgptember 14, 2018, and received additional testimony
from several witnessesicluding Parks. For the reasons set forth below, Defendant’s Motion is
DENIED.

BACKGROUND

Parksfiled his initial Complaint on October 31, 2016arRsalleged thabn August 12,
2016, he was awakened by three stafinibers, one of whom was Sgt. Cochraifihe staff

members told Parks to place handcuffs on and then moved him from his cell while his property

! The Clerk is directed to update the docket to reflect the correct spellingeridet’s
name asSgt. Matthew Cochran.” The Complaint hggklled Defendai# last nameas
“Cocarhan.”
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was removed from theell. (Compl. at 5, ECF No. 1.) When Parks inquired why this was
happening, one of the staff members told Panks another correctionalfficer claimed that
Parks had gotten semen on hed.)( Parks alleges that this allegation was never reported, and
there was no evidence of such conductd.) ( When Parks came back to his cell, still in
handcuffs, he was told to put his knees on the bultk) §gt. Cochrarthen began to hit Parks,
verbally and mentally abusdnim, and then threatened to apply a tasétarks’ head. I{.) The
Complaint alleges that §gCochranand the other two staff members who participated in the
assault left the cell and that Parks did not receive medical treatment until theyeftld The
Complaint further alleges that upon his return fnovedical treatment an outsideemergency
room, Parks filed a grievance over the assaldt) (Parks alleges that because he is in lockdown
and in the SMU program, he was not able to verify that the grievance was fidgd. (

In a screening order dated June 30, 2017 (ECF No. 9), the Court concluded that the
Complaint stated aplausible claimagainst Cochranfor the violation of Parks’Eighth
Amendmentights. Cochran now seeks judgment as a matter of law, arguing that Parks failed to
exhaust his claim properly through the Tennessee Department of Correctib@q T
grievance pocess. In support of his Motion for Summary Judgm@onthranhas asserted that
the following facts are undisputed for purposes of Rulé $8om March 22, 2016 to February
9, 2017, Parks was housadWTSP in Henning, Tennessee. (Def.’'s Statementrafigputed

Fact 1 1.) Any grievance filed by Parks during that time would have originaedWTSP.

2 Local Rule 56.1(a) requires a party seeking summary judgment to preparensestat
of facts “to assist the Court in ascertaining whether there are any maaetslirf dispute.”
Local R. 56.1(a). A fads material if the fact “might affect the outcome of the lawsuit under the
governing substantive law.Baynes v. Cleland799 F.3d 600, 607 (6th Cir. 2015) (citiMgley
v. United States20 F.3d 222, 224 (6th Cir. 1994) aAdderson v. Liberty Lobbyn¢. 477 U.S.



(Id. § 2.) At the time of theallegedAugust 12, 2016 incident, Parks was housedaallain Unit

1 of WTSP. [d. T 4.) During his deposition, Parkestified that hdiled a grievance related to
the August 12, 2016, incident involving Sgt. Cochran, on August 14, 20d.6f §.) According
to Parks, he wrote out his grievance on a grievance form and gave thenggie¢gaCorporal
Jones to place in the grievance bokl. {/ 6.)

After Parks gave Corporal Jones the grievance, Parks asked Jones numerows times
confirm that he had put Parkgtievance in the grievance boxId.(f 7.) Jones confirmed to
Parks that he had put the grievance in the grevdox. [d. I 8.) The grievance box was
located in the center core ohi 1. (d. 1 9.) Parks testified that the normal gess for filing a
grievance in Wit 1 wasto give the grievance to Corporal Jones, who wdhbkh place the
grievance in the grievance boxld. § 10.) Parkslater inquired with the warden about the
grievance and was told by the warden that his grievance “was taken carédoff’1{.) Parks
has never received a response to the grievaride.{ (L2.) Parksdoes not have aopy of the
grievarce he filed on August 14, 201@d. T 13.)and Parks did not file a second grievance
related to the August 12, 2016, incidend. ] 14.)

While housedas an inmatat WTSP Parksfiled a total offive (5) grievances (Id.  15.)
Parls’ other grievances concern misplaced property, denial of a shower, removal of Parks from
the Ramadan list, and alleged unprofessionalism by a correctional officed tBaeks. 1. |
16.) All grievances filed at WTSP during that period were loggedtimoTennessee Offender
Management Information System (“TOMIS”) for processingd. { 17.) Parks was housed in

Unit 1 of WTSP for the grievances he filed on the following dates: March 28, 2016; June 30,

242, 24748 (1986). A dispute about a material fact is genuine “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving padnderson477 U.S. at 248.



2016; July 16, 2016; and January 13, 2011d. §18.) Parks testified during his deposition that
his understanding of the process for filing a grievance on August 14, 2016, was no diff@nent
his understanding of the process for filing grievances on the other dates dmn hehifiled
grievances. I€. 1 19.) Parks understood that he had seven days to file a grievance related to an
incident. (d. 1 20.)

In his Motion for Summary Judgmergt. Cochrarargues that Parks failed to exhaust
the administrative grievance process before filing his Compaised on the alleged assault.
is undisputed that there is no record of a grievance pertaining to the events of August 12, 2016.
Cochranpoints out that Parks filed a number of grievances during his incarcesiaiighSP and
was obviously familiar wk grievance policies and procedures. Even if the Court accepts that
Parksprepared a grievance and requested staff to depasithe grievance box on his housing
block, Parks had a responsibility under OO policy to advance his grievance to the second
stage of the administrative review process. Assuming the grievance was flleg\ar acted
upon, Parksshould have moved his grievance to the second stage of the process. There is no
evidence that &ksever exhausted this next step of the TDOC grievance procedure befaye fili
suit. Therefore, the Court should dismiss the Complaint for failure to exhaust thesta@tive
procedures.

Cochranfiled his Rule 56 Motion on March 12, 2018, making Paresponse due no
later than April 9, 2018. WheraFsfailed to respond by that deadljriee Court directed Parks
to respond in an order dated April 20, 2018. The Court advised tatkhis response must
comply with Federal Rules of Civil Procedure &édcautioned Brks that his failure to respond
to the Motion for Summary Judgment would result in the Court talmgochrars Motion for

Summary Judgment without the benefithafaringParks’position on the Motion On May 11,



2018, the Clerkdocketed a letter from Parkeddressedo the Court. Paskstatedthat he
opposedhe dismissal of his cadmit that hedid not have access to certain discovery materials.
Plainiff's letter specifically referredo photographs of his bruises from the alleged assault as
well as evidence related to the grievapeecess. R#s also statedhat his facility hadbeen on
lockdown for an unspecified period of time. Based on the posture of the case and Parks’ lette
the Court, the Court set a hearing for September 14, 2018.

At the hearing e Courtfirst received testimony from Parks, testimony that largely
trackedthe version of eventParksalleged in his Complaint. Parks stated that he had been
summoned from his cell around midnight on August 12, 2016. Officers, including Sergeant
Cochran and Captain Middtn, advisedParksthat afemale officer had made an assault
complaint against Parkd8efore leaving Parks in his cell, Cochran struck Parks with a closed fist
on the right side of his face. Cochran then threatened to put a “butcher” in the cell k#h Par
called Parks a sex offender, and put a taser to Parks’ temple and threatened toRasksit.
testified that Cochran kicked him in the head, back, and kidneys and left him bleeding on the
floor of the cell. Parks remained lying on the floor until tiext morning when Officer Miller
discovered him. Parks received medical attention for his injuries and complaines,tvehil
Lieutenant Barlow and others questioned Parks about what had happened. Accordikg,to Pa

Barlow photographed Parks’ injuries.

3 Parks’ letter in response to the Counvsler referred to several correctional officers
who might have informatiorelevant to Parks’ claimsWhen the Court decided to set this matter
for a hearingthe Court directedDOC to make these witnesses available to testify. TDOC filed
a response, statinghdt several of the witnesses no longer worked tfer department:
Christopher Jones, Latora DeBerry, Valisa Bankhead, and Keundra Miller. So the@eted
TDOC to produce the last known addressestha formercorrectional employeeand then
orderedsummons to issue for each of theffhe United States Marshatentuallyserved Miller
but was unable to serve Jones, DeBerry, or Bankhead.



Parkstestified under oath thdte prepared and submitted a written grievance against
Cochran about the incidentParks requested a grievance form from a Corporal Jones and
returned the completed grievance to Jones on August 14, 2016. Parks slid the form through the
door flap and asked Jones to put it in the grievance Paxks claimed, dwever,that henever
received aresponse to bigrievance. When Parkssubsequently questioned Jones about the
grievance Jones assured him he had placed the grievance in the grievance box. Pagkedlso a
Warden Lebo about the grievance and was told it was “taken care of.” Parks didileothe
grievance.

The Court next receivetdstimony from thesLieutenantTerry Barlow? At the time of
the alleged assauBarlow was the firsshift commander at WTS&ndreceived the initial report
about Parks’ need for medical attention. Parks reported to Barlow that SergeannGoahra
Captain Middleton had used force against him. Barlow testifiedatiatm describeds a 2592
or an AIT (accidentnjury-trauma) reporivas completed. Although Barlow did not recall the
specific injuries Parks complained of, Barlow did remember that Parksdvaikie a limp and
reported that he was having trouble breathing. Barlow further testified that \Was housed in
a highsecurity unit at WTSP at that time and that because of his securityfickdssi, Parks
would have needed to hand a grievance to a correctional officer or request a metitige wi
unit manager or counselor and submit a grievance directly to them. Barminexl that in the
event an inmate claims he submitted a grievance and meweiveda response, Barlos/
practice was to verify when the inmate turned in the grievance, review geddab footage

from that date and time, and question the correctional offiter had received the grievance

4 Barlow testified that he is currentlige warden at the Tennessee Prison for Women.



Barlow received a promotion a short time after the alleged assauttidmbt investigate Parks’
grievance Barlow testified hat any video from August 2016 would no longer exist unless a
prison official had archived it.

The Court next received testimony from two correctional officers at WTSige&dr
Christy Parker and Officer Keundra Miller. Parker is therent grievance chairperson at
WTSP, though Parker was not the grievance chair in 2016. Parker testified to duraper
practice about handling and processing inmate grievances but could not testify ractive f
her predecessor who would have handled grievances in August 2016. Miller, who isero long
employed as a corrections officer, was the officer who found Parks on thenghaifiter the
alleged assault. According to Miller, Parks was lying in the floor of his calhglarmorning
searity check Miller observed that Parks’ mouth was bleedamgl that he was barely atite
speak. Miller also sawhat appeared to be bruises on Pariks.>

After the Court had received testimony from the witnesses, the Court hearddumsel
for Cochran. According to counsel, any official report or other record of thdemcivould be
in Parks’ official TDOC file. Cochran did not produce the file to Parks in the eamifrshe
normal discovery period because Parks never made a request for it. Parks alawvéredid
not know that he had to make a formal request for the file or any other discovery. Parks
confirmed that he had never received a copy of the AIT report or the photos taken temtocum
his injuries in August 2016. At the conclusion of the hearing, the Court directed TDOC to

produce the following information: (1) the form 2592 report prepared at WTSP, doaugnent

5> Parks’ mother, Leslie Jaaks, addressed the Court at the conclusion of the hearing,
though Ms. Jackson was not placed under oath to tedfify.Jackson stated that she received a
call about her son being taken to the hospital for treatment after the alkspadt and only



Plaintiff's August 12, 2016, injuries; (2) all photographs taken of Plaintiffgrie$ on August

12, 2016, or at any time thereafter; (3) the medical records for the treatnidainoff's August

12, 2016, injuries, both at WTSP aadtside medical facility(ies), including followp care (if

any); and (4) all other reports, documents, or information in the possession of tinerieapaf
Correction related to Plaintiff's injuries or claims arising out of or related tinthdent on or
about August 12, 2016. Following the entry of a protective order, TDOC submitted the
information for in camera review and produced a copy to Parks.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) provides that a party is entitled to summary
judgment if the moving party “shows that there is no genuine dispute as to amahfatt and
the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56éaJ;elotex Corp.
v. Catrett 477 U.S. 317, 322 (1986). The Supreme Court has stated that “[tjhough determining
whether there is a genuine issue of material fact at summary judgmeniasteon of law, it is a
legal question that sits near the &gt divide.” Ashcroft v. 1gbal556 U.S. 662, 674 (2009)n
reviewing a motion for summary judgment, the evidence must be viewed in thamiagh
favorable to the nonmoving partljatsushita Elec. Indus. Co. v. Zenith Radio Co#¥5 U.S.
574, 587 (1986), and the “judge may not make credibility determinations or weigh the evidence
Adams v. Metiva3l F.3d 375, 379 (6th Cir. 1994). When the motion is supported by
documentary proof such as depositions and affidavits, the nonmoving party may not rest on his
pleadings but, rather, mugresent some “specific facts showing that there is a genuine issue for

trial.” Celotex 477 U.S. at 324.It is not sufficient “simply [to] show that there is some

talked to her son three days later. Ms. Jackson also stated that she had attemptedrio find
attorney who would take her son’s case.



metaphysical doubt as to the material factslatsushita 475 U.S. at 586.These factsnust be
more than a scintilla of evidence and must meet the standard of whethesreabéaguror could

find by a preponderance of the evidence that the nonmoving party is entitled to d. verdic
Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986)In this Circuit, “this requires the
nonmoving party to ‘put up or shut up’ [on] the critical issues of [his] asserted cawsd®nf”

Lord v. Saratoga Cap., Inc920 F. Supp. 840, 847 (W.D. Tenn. 1995) (citBigeet v. J.C.
Bradford & Co, 886 F.2d 1472, 1478 (6th Cir. 1989)).

When determining if summary judgment is appropriate, the Court should ask “whether
the evidence presents a sufficient disagreement to require submission to a jhegharit is so
oneside that one party mst prevail as a matter of law.”’Anderson 477 U.S. at 25152.
Summary judgment must be entered “against a party who fails to make a sisafficignt to
establish the existence of an element essential to that party’s case, and on atpentyhwill
bear the burden qifroof at trial.” Celotex 477 U.S. at 322.

ANALYSIS

Section 1983 imposes liability on any “person who, under color of any statute, ogjinanc
regulation, custom or usage, of any State” subjects another to “the deprivation ofjtdmy ri
privileges, or immunities secured by the Constitution or laws.” 42 U.S.C. § 188%der to
prevail on such a claim, a section 1983 plaintiff must establish “(1) that thetbevdsprivation
of a right secured by the Constitution and (2) that the deprivation wasdchy a person acting
under color of state law.Wittstock v. Mark A. Van Sile, In@30 F.3d 899, 902 (6th Cir. 2003).
“Section 1983 is not the source of any substantive rightithes v. Gilless154 F. Supp. 2d
1353, 1357 (W.D. Tenn. 2001), but cesat “species of tort liabilityfor the violation of rights

guaranteed in the Constitution itselManuel v. City of Joliet, I1].137 S.Ct. 911, 916 2017)



(quotinglmbler v. Pachtmam24 U.S. 409, 417 (1976)

The issue presented is whetherkBahas properly exhausted his § 198a8im against
Sgt. Cochran through the TDOCieyance procedure. The Prison Litigation Reform Act
(“PLRA"), 42 U.S.C. 8§ 1997e(a)yequiresa prisonerto exhaust all available administragiv
remedies prior to bringing 1983 action.Porter v. Nussle534 U.S. 516, 5242002) Harbin-
Bey v. Rutter420 F.3d 571, 5806th Ar. 2005) “No action shall be brought with respect to
prison conditions under section 1983 of this title, or any other Federal law, bygameri
corfined in any jail, prison, or other correctional facility until such administratveedies as
are available are exhausted.” 42 U.S.C. § 1997&fahaustion is mandatory, andriexhausted
claims cannot be brought in codrt Jones v. Boclg49 U.S. 199,211 (2007). “When the
defendants in prisoner civil rights litigation move for summary judgment on adrativstr
exhaustion grounds, they must prove that no reasonable jury could find that the plaintiff
exhausted his administrative remedieslattox v.Edelman 851 F.3d 583, 5906th Cr. 2017)
(citing Surlesv. Andison 678 F.3d 452, 455-56th Cir. 2012)).

The prison, in this case TDOC, defines the process “dred boundaries of proper
exhaustion,not the PLRA. Jones549 U.S.at 218 TDOC has estalisheda threestep review
process for inmate grievancesth specific time limits for each stage of the process inmate
initiates the process by filing a completed grievance form. TDOC Policy 5@M)1(C)(1),
ex. A to Parker Aff. (ECF No. 28). At the first step of the procegkevel I), the grievance
chairpersonwho is assigned by the warden to administer the grievance proeeswes the
properly completed grievance form amdust notify the inmate ofa response tahe grievance
within 7 working days. Id. At the second step of the process (Level Il), the inmate has 5

working days to appeal the chairpersoh&vel | decision to a grievance committee and the

10



warden. Id. at § VI. (C)(2). The grievance committee must hold a hearing withmorking
days of the filing of the appeal and must issue a written decision to the warden withikiragw
days thereafterld. The warden then has 7 working days from receipt of the committee’s
decision in which to make and forward a final decision togttevancechairperson Id. The
chairpersorthenmakes the warden’d_evel Il decision available to the inmate. At the third
step of the process (Level lll), the inmate may appeal the wartlent 1l decision to the
TDOC deputy commissioner of apgionsor a designee of the deputy commissioner, who has
final say on the grievanceld. at 8§ VI(C)(3). Each of the time limits at all the steps of the
grievance process g@gnificant. “If a time limit expires at any stage of the process without the
required response, the grievant may move the grievance to the next stage ofdhs, praess
the inmate agrees in writing to a fixed extension of the time limit for respotéeat 8 VI(D).
Viewing thefactsin the light most favorable to Parks, a reasonable juror could find that
Parks did all that TDOC policy required to file a timely grievangée Sixth Circuit has held
that “administrative remedies are exhausted when prison officials fail tdytiegoond to a
properly filed grievance.” Boyd v. Corr. Corp. Am 380 F.3d 989 (6th Cir. 2004)Parks
testified at his deposition and at the hearing before the Court that he congletdten
grievanceand delivered it to a correctional officer for submission on August 14, 2016. Barlow
who was athe time a lieutenant and shift commander at WT&#&fied that Parks’ submission
of the grievance to a correctional officer was the correct procedure for an inm@aseksi
security classificationlt is obviouslyundisputed that Parks never receieefbrmal response
his grievance At the very least, there is a genuine dispute over whether Parks filed a grievance
and initiated Level | of the TDOC process, a dispute that cannot be resolved margum

judgment. Parks also testified that althougretborrectional officer subsequently confirmed to

11



Parks that the officer had submitted the grievance, Parks now believes thatidbe rater
submitted the grievance. Parks Dep. 817 Dec. 12, 2017 (ECF No. &). Accepting Parks’
testimony as trueRarks filed his grievance properly, and the facility failed to respond to it Thi
proof suffices to show that Parks exhausted his claim.

Cochran argues in his summary judgment brief that an inmate csinmut abandon a
grievance but must proceedth® next step of the grievance procesen a jail or prison official
fails to respond to a grievancét is true that‘proper exhaustiontequiresa prisoner to‘tak|e]
advantage of each step the prison holds out for resolving the claim internally &witbling
the critical procedural rules of the prisengrievance procedure to permit prison officials to
review and, if necessary, ceat the grievance on the meritReedBey v. Pramstaller603 F.3d
322, 324 (6th Cir.2010) (quotingNoodford v. Ngo548 U.S. 81, 95 (2006)).Cochran’s
arguments to the contrary notwithstandifidpOC policy did not require Parks to move his
grievance to the next step of the process. The language of the policy is perifiibsi grievant
may move the grievance to thext stage of the process . . .”), not mandatdubmitting the
grievancewas allTDOC policy “specifically requiredParksto do. Risher v. Lappin639 F.3d
236, 240-41 (6th i€. 2011) (“declin[ing]to impose requirements ¢gan inmatejfor exhaustion

purposes that go beyond what veagcifically requiredy the[jail]'s grievance procedui®

® The Court finds thatme of the casecited by CochranWhipple v. RochelleNo. 1:15
0040, 2017 U.S. Dist. LEXIS 16107éM.D. Tenn. Aug. 21, 2017) is arguably at odds with
Risher The U.S. magistrate judge Whipple recommended that the district court grant
summary judgment for the inmate’s failure to exhaust, reasoning that TDOC petiojtted the
inmate to advance grievance to the next step of the process, when he did not receive a timely
response to his grievance. For the reasons the Court has already explairfediufresof the
TDOC policy is permissive, not mandatory. As the Court rédideer inmates likeParks are
not “specifically required’to move forward with a grievance when jail administration fails to
take timely action.

12



The Sixth Circuit's decision iartsfield v.Vidor, 199 F.3d 3056th Gr. 1999) which
Cochran cites for support, is distinguishable. Cochran religdantsfield for the proposition
that an inmate cannot abandon the grievance process, simply because he does na receive
response ta grievance. Def.’s Menin Support 4 (ECF No. 25)The inmate irHartsfieldwas
told that there was no record of his grievaand wasnstructed to rdile it. What is morethe
policy at issue irHartsfield a directive of the Michigan Department of Correction, required an
inmate who did not receive a response to a grievance to continue on to the next stage of the
process. Hartsfield, 199 F.3dat 309 (“Even if plaintiff did file an initial grievance against
Mowatt and Vidor, he was required to continue to the next step in the grievances puitb@s
the time frame set forth in the regulations if no response is received fison pfficials or if the
prisoner is not satisfieavith the response. Michigan Dep’t of Corrections, Policy Directive
03.02.130, 1 G). The Michigan policy irHartsfieldwas perhaps similar to the Ohio policy the
Sixth Circuit considered iffroche v. Cabtrege 814 F.3d 7956th Cir. 2016) which treated a
facility’s failure to respond to an inmate grievance at the first step of theegwoas an
“automatic waiver” of the opportunity to respond and required the inmate to advance the
grievanceto the next step of the procesbroche 814 F.3d aB00. These cases only underscore
the fact that all prison grievance procedures are not made alike, and what a prisoner is required
to do by one grievance procedure to exhaustaliiministrative remedies is not cessarily
required by anothér.Id. at 801. They do not show what Parks was required to do as a matter of
TDOC administrative policy.

And one finaldecisioncited by Cochranis not inconsistent with the Court’s reasoning.
In Perkins v. Nashville Sheribepartmentno. 3:14cv-02334, 2015 U.S. Dist. LEXIS 105332

(M.D. Tenn. Aug. 10, 2015), the Middle District of Tennessee granted summary juidigme
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failure to exhaust the grievance process. But the proBPermkinsshowed that the inmate had
been told in response to his inquiry about a grievance that there was no recorddofviisa
advised to rdile it, just like the inmate iHartsfield Perking 2015 U.S. Dist. LEXIS 105332
at *20. The district court in Perkinsconcluded that these factaken with the fact that the
inmate had received proper responses to his other grieyéemmesd to show that the inmate had
abandoned his grievancéd. at **21-22. Perkinsis simplyfactually distinguishable. There is
no evidence in this case that any prison official ever informed Parks there wasond af his
grievance or advised him to-fike it. On the contrary, Parks testified that a correctional officer
and the warden himself had assured him that the grievance was being “taker’ cahesgéroof
is inconsistent with Cochran’s theory that Paakandoned a properly filed grievance.

Having concluded that a reasonable juror could find that Parks properly exhausted his
grievance against Cochrafochran isnot entitled to judgment as a matter cw on the
exhaustion issue.

CONCLUSION

Genuine issues of material fact remain over whether Parks properly echaust
administrative remedies. Therefor€ochrars Motion for Summary Judgment must be
DENIED.

IT IS SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEFUNITED STATES DISTRICT JUDGE

Date: November 27, 2018.
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