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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

SONYA P. WILLIAMS, )
)
Plaintiff, )
) No. 2:17€v-02050TLP-jay
V. )
) JURY DEMAND
SHELBY COUNTY BOARDOF )
EDUCATION, )
)
Defendant. )

ORDER GRANTING PLAINTIFF'S MOTION FOR REVISION OF AN
INTERLOCUTORY ORDER AS TO HER CLAIM UNDER 42 U.S.C. § 1983,
DENYING PLAINTIFF'S MOTION FOR REVISION OF AN INTERLOCUTORY
ORDER AS TO THE REMAINDER OF HER CLAIMS
AND DENYING DEFENDANT'S MOTION FOR ATTORNEYS' FEES ARISING OUT
OF PLAINTIFF'S SECOND MOTION FOR REVISION

Plaintiff, Dr. Sonya P. Williams, moves for revision of this Court’s interlocutoder
granting partial summary judgment (ECF No. 88), dsatd-ourteenth Amendmentue Process
claim. (ECF No. 164.) Defendant Shelby County Board of Education (the “Board”) timely
responded in opposition. (ECF No. 17@nd Plaintiff recently moved again for revision tbfat
same order. (ECF No. 206.) This time, however, Plaintiff requests the Cowntisicration
on all of her claims, reversing the grant of summary judgment on the dismissed claims and
granting her summary judgment on ttlaims still pendindnere, as well as all the revived
claims (Seedd.) Again, Defendantimely responded in oppositi@and requested attorney fees
incurred in its response. (ECF No. 211.)

For all the reasons below, the COGRANTS Plaintiff's motion for revision of an

interlocutory order as to her claim under 42 U.S.C. § 1983 (ECF No. 164)EMIEES her
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motion for revision of the remainder of her claims (ECF No. 206 GourtalsoDENIES
Defendant’s motion for attorneys’ fees incurred in responding to Plaintiff’'s secomhmot
(ECF No. 211 at PagelD 5984.)

BACKGROUND

This case is about Plaintiff’'s dismissal from the Shelby County School Systel®&"§*SC
and her unsuccessfattempts later to acquire another position with SCGRelt CF No.1.)
Plaintiff filed a five.count complaint She allegeg1) retaliation in violation of the First
Amendment: (2) violation of the Due Process Clause of the Fourteenth Amendment; (3)
violation of the Tennessee Public Protection Act; (4) retaliation under Title edCivil
Rights Act of 1964; (5) and violation of the Tennessee Teacher Tenu¢érAotire Act”),
Tennessee Code Annotat®d9-5-5116). (Id.) Defendant then moved for summary judgment
on all Plaintiff’s claims (ECF No. 42), and Plaintiff timely responded to the mdEG# (Nos.

46 & 76).

The Court granted in part and denied in part Defendant’s summary judgment motion.
(ECF No. 88.) The ordafismissed almost all of Plaintiff's claims, except for those under the
Tenure Act and the Title VII claims related to harassment, referrals to LalaiioRs] the
written reprimand, and the negative job evaluation. (ECF No. 88 at PagelD &é&tgrder
undergirds botlof Plaintiff’'s motionshere (ECF Na. 164& 206.)

The Court will now summarize Plaintiff's claims and the Court’s previous hol@disgs
they relate to the current motions. The Court adopts its earlier factual finHGEINo. 88 at

PagelD 2615-18), unless otherwise discussed in this order.

! Plaintiff voluntarily dismissed her First Amendment prior restraint claim. (ECHOL.
2
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First, Plaintiff claimed that she was terminated because she reported ongoing testing
fraud and grant money misappropriation to state and local officials. (ECF No. 46 dd Pagel
291.) The Courtlismissed Plaintiff's First Amendment retaliation claim, holding that the First
Amendment did not protect Plaintiff’'s speeblcause the speech arose from her job and she
reported fraud to advance the ordinary responsibilities of her employ(EeDE No. 88 at
PagelD2627.)

Plaintiff also claimed under 42 U.S.C. § 1983 that Defendant deprived her of her property
interest in continued employment without due process of law in violation of the Due Process
Clause of the Fourteenth Amendment. (ECF No. 1 at PagelBl@intiff claimed that
Defendant deprived her of her property interest in continued employment by failinguateval
herproperly and place her on the reemployment list, as required by the TenurédAciThe
Court dismissed this claim because Plairdiéf not showthatDefendant failed to place her
nameon the reemployment list aftexcesig her, as required by Tennessee Code Annotated 8
49-5-511(b). (ECF No. 88 at PagelD 2631.)

Next, Plaintiff claimed that Defendant violated the Tennessee Public Protection A
(“TPPA") by terminating her employment in retaliation for reporting and refusing to patécipa
in illegal activities. (ECF No. 1 at PagefD) The Court held that Plaintiff could not meet her
burden of proving that she was terminasetelyfor reporting illegal activity, under the TPPA,
because Defendant eliminated gregramwhere Plaintiff worled afterthe state withdrewhe
grant fundingor that program (ECF No. 88 at PagelD 26339othe Court dismissed
Plaintiff's TPPA claim. [d.)

The Court next addressed Plaintiff's claims for retaliation under Title Adjain,

Plaintiff anchoredheseclaims to her reporting ongoing testing fraud and misappropriation of
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grant fundingo state and local officialsPlaintiff alleged theeadverse employment actions
following her protected activities: (1) harassment over her EEOC complaint bygeawvisors
“immediately after” she started her new position at the AEP; (2) referrals tw Ratbations; (3)

a written reprimand for her whisthlowing activity; (4) a negative job evaluation; and (5)
termination. (ECF No. 46 at PagelD 272-74.) The Clourtd that Plaintiff established a prima
facie case of retaliatory harassment trete remained material issues of fact. And so the Court
denied Defendant’s motion for summary judgment on issues 1-4. (ECF No. 88 at PagelD 2635—
39) Butthe Court dismissed Plaintiff's claim of retaliatory terminafi@sue 5hecausgegiven

the state’s withdrawal of fundinghefailed to showthat illegal retaliation was the btdr cause

of her termination (Id. at PagelC2644.)

Finally, the Court addressed Plaintiff's claim under the Tenure Act, Tennesdee C
Annotated § 49-5-511(b). The Court denied Defendant’s motion for summary judgment on this
claim becausthere remaina genuine dispute of material fact over whether Defendant violated
the Act when Superintendent Hopson, and not the Board, terminated Plaintiff. (ECF No. 88 at
PagelD2645.)

All'in all, the Court denied summary judgment ad¢o Tenure Act clainand her
retaliation claim relating ttharassment, referrals to Labor Relations, the written reprimand and
the negative job evaluation. (ECF No. 88 at PagelD 26#figse claimsvill go totrial by jury.

Now Plaintiff asks the Court to reevaluatatttuling onher claims it dismissed

LEGAL STANDARD

A district court has the inherent power to reconsider, rescind, or modify an intenjocutor
order before entry of a final judgmeriteelanau Wine Cellars, Ltd. Black & Red, InG.118 F.

App’x 942, 945-46 (6th Cir. 2004) (citidallory v. Eyrich 922 F.2d 1273, 1282 (6th Cir.
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1991)). Under Federal Rule of Civil Procedure 54(b), “any [interlocutory] order or other
decision . . . may be revised at any time before the entry of a judgment adjudicatinglalhtee ¢
and all the parties’ rights and liabiég. Fed. R. Civ. P. 54(lyee alspRodriguez v. Tenn.
Laborers Health & Welfare Fund@9 F. App’x 949, 959 (6th Cir. 2004) (“District courts have
authority both under common law and Rule 54(b) to reconsider interlocutory orders and to
reopen any part of a case before entry of final judgment.”). Courts revisedaterly orders
only when “there is (1) an intervening change of controlling law; (2) new evidence avalable
(3) a need to correct a clear error or prevent manifest injustmdasville kfferson Cnty. Metro.
Gov't v. Hotels.com, L.P590 F.3d 381, 389 (6th Cir. 2009) (quotiRgdriguez v. Tenn.
Laborers Health & Welfare Fun@9 F. App’x 949, 959 (6th Cir. 2004)).

Under Local Rule 7.3, “[b]efore the entry of a judgment adjudicatingf @lie claims and
the rights and liabilities of all the parties in a case, any party may move, pustradt R. Civ.
P. 54(b), for the revision of any interlocutory order made by the Court.” W.D. Tenn. &. 7.3(
The motion for revision must show:

(1) a material difference in fact or law frofimat whichwas presentetb the

Court before entry of the interlocutory order for which revision is sought,
and that in the exercise of reasonable diligence the party applying for
revision did not knovsuch facor law at the time of the interlocutory

order; or

(2)  the occurrence of new material facts or a change of lawthéidime of
such order; or

3) a manifest failure by the Court to consider material facts or dispositive
legal arguments that were presentiethe Court before such interlocutory
order.

W.D. Tenn. R. 7.3(b).

“Motions ‘may not be used to relitigate old matters, or to raise arguments or present

evidence that could have been raised prior to the entry of judgnante’Regions Morgan
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KeeganSecs., Derivative, and ERISA Litilo. 07-2784, 2010 WL 5464792, at *1 (W.D. Tenn.
Dec. 30, 2010) (quoting 11 Charles Alan Wright et al., Federal Practideraceldure 2810.1
(2d ed. 1995)). “Although a court can grant motions to revise its prior rulings, it ‘should not do
So in the vast majority of instances, especially where such motions restyle artrehemstial
issues.” In re Southeastern Milk Antitrust LitigNo. 2:07cv-208, 2011 WL 3793777 (E.D.
Tenn. Aug. 25, 2011) (quoting/hite v. Hiachi, No. 3:04ev-20, 2008 WL 782565 (E.D. Tenn.
March 20, 2008)).

ANALYSIS

Plaintiff's Motion for Revision as to Her Fourteenth Amendment Due Process
Claim

Plaintiff alleges that she meets all three justifications for revision of an icuiéohy
order as to her Fourteenth AmendmenteBrocess claim: (1) there is newly available evidence,
(2) there was change in the law after the order’s entry, and (8)ithemeed to prevent manifest
injustice. (ECF No. 164-1 at PagelD 4759-60.)

A. Defendant’s Argument that Plaintiff Cannot Possibly State a Claim Under 42
U.S.C. § 1983s Unavailing

Defendant argues thBiaintiff has no constitutionally protected right in continued
employment because Defend&t heroff when it abolished her positi@iter the state cut the
grant funding. (ECF No. 170 at PagelD 4902—-03.) And if Plaintiff does not have a
constitutionally protected right in continued employment, she cannot make a claim under 42
U.S.C. 8§ 1983no matter ifDefendant placed her on the reemployntisht

1. Kelley v. Shelby County Board &ducation, 751 F. App’x 650 (6th Cir.
2018).

Defendant relies oKelley v. Shelby County Board of Educati@bl F. App’x 650 (6th

Cir. 2018), for its proposition that Plaintiff has no constitutionally protected right in codtinue
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employment. (ECF No. 170 at PagelD 4902-03.) In that case, five teachers sued the &oard aft
being excessed as part of a reduction in force during the merger between Memphth @ity S

and Shelby County School&elley, 751 F. App’x at 652. Thigelley plaintiffs argued that

tenured teachers have a constitutionally protected property interest in theiuednti

employment under the Tenure Act, even when dismisseduse ofeductions in forceld. at

656.

TheKelleyCourt applied a 42 U.S.C. § 1983 analysis to Tenure Act. The Sixth Circuit
held, as Defendant rightly notes, tlta plaintiffshad no constitutionally protected property
interest in continued employment and affirmed the district court’s order dismibsid 983
claim. Id. at 658. But Defendant misreads the implications oK#déey Court’s holdingfor this
case

By the timethe case landed in tit&eh Circuit, the state legislature had amended the
Tenure Act so thatourt had two competing versions in that case: the 2012 version (“2012
Tenure Act”) and the 2014 version (“2014 Tenure Act”). The 2012 Tenursaf{w]hen it
becomes necessary to reduce the number of teaching positions or nonlicensed posigons in th
system because of a decrease in enroliment or for other good reastosythshall be
empowered to dismissich teachers or nonlicensed employaesemay be necessatryTenn.

Code Ann. 8§ 49-5-511(b)(1) (2012) (emphasis added). In the 2014 TenutkeAegislature
changed that language to read

When it becomes necessary to reduce the number of teaching positions or

nonlicensed positions in the system because of a decrease in enrollment or for

other good reasons, theard shall be empowered to disssuch teachers or

nonlicensed employed&msed on their level of effectiveness determined by the

evaluation. . . .”

Tenn. Code. Ann. § 49-5-511(b)(1) (2014) (emphasis added).
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The effective date of the 2014 Tenure Act was July 1, 26®Blley, 751 F. App’x at 657.
The Board terminated th¢€elley plaintiffs the day beforeld. And so, the Sixth Circuit applied
the 2012 Tenure Act in determining whether the teachers had a protected propesty int
their continued employmenihe Kelly Court therheld

[u]nder the 2012 version [of the Tenure Act], the Teachers had no property

interest or a reasonable expectation that they would not be excessed based on their

individual merits, qualities, circumstances, or performance. The 2012 version did

not place any limite®n how the layoffs in the event of a [reduction in force]

should occur—only that the decisions should be made by the Board. The teachers

accordingly had no protected property interest.

Id. at 658. The Sixth Circuitreasonedhat thestatutory language of the 2012 Tenure Act “in no
way conditions the abolition of a position on the individual circumstances of the empldégee.”
at 658.

But it distinguished the 2014 Tenure Act, noting thatated individualized merit
evaluations o teachers excess#at reductions in force “based on their level of effectiveness
determined by evaluation . . . 1. (citing Tenn. Code Ann. § 49-5-511(b)(1) (2P14And in
dicta, the Sixth Circuit left the door open fol 883 plaintiffs terminatetecause ofeductions
in force under the 2014 Tenure A&esideghe differences in requirements for dismissing
teachers, th&elleyCourt also noted that the 2014 Tenure gaitithat all teachers-tenured and
untenured—ated in the three highest categories baseglvaluations who werdismissed
because ofbolition of a position mugte placedn a list for reemployment.ld. at 658. And
because ofhese differences in language between the 2012 Tenure Act and the 2014 Tenure Act,

the Sixth Circuit opined that “[i]t is at least arguable that this provision triggetpany

interest.” Id.

2 The 2012 Tenure Act provided that only tenured teachers dismissed over a reduction in force
“shall be placed on the list for reemployment.” Tenn. Code Ann. §3Bt{)(3) (2012).

8



Case 2:17-cv-02050-TLP-jay Document 220 Filed 07/07/20 Page 9 of 23 PagelD 6316

2. Kelley’'sApplication Here.

Turningto this casgPlaintiff was terminatech earlyMarch 2016. (ECF No. 1 at
PagelD 3.) Plaintiff stated a claim under 42 U.S.C. § 198@idtating the Fourteenth
Amendment due process clause. Plaintiff claims that Defendant deprivedheer of
constitutionally protected property interest in continued employment when it violatednive Te
Act by failing to place her on a list for reemployment upon excess from her positio8 @fer
lost funding for its Adult Education ProgranSeeECF No. 1.)

Not every deviation from state statute, however, creates a constitutionabwiolati
“Statecreated procedural rights do not, in themselves, create rights protected by thedass Pr
Clause of the Fourteenth Amendment, even when the procedure governs situationsicitit expl
implicate a protected liberty or property interest. . Kélley v. Shelby County Bd. of EQut98
F. Supp. 3d 842, 855 (W.D. Tenn. 201&}ing Olim v. Wakinekona61 U.S. 238, 250 (1983)
(“Process is not an end in itself. Its constitutional purpose is to protect a substastest to
which the individual has a legitimate claim of entitlemenSijartz v. Scrutqro64 F.2d 607,

610 (7th Cir. 1992) (“Procedural interests under state law are not themselves pightrtyat

will be enforced in the name of the ConstitutionBiljs v. Henderson631 F.3d 1287, 1299 (6th

Cir. 1980) (“While such adherence is desirable, every deviation from state prodgdwessing
prisoner transfer hearings] cannot be viewed as a constitutional violation. tifPhaust
thereforeshow that she held a protected property interest in continued employment to succeed on
her§ 1983 claim.

“A protected property interest is defined by the terms of the state documemgtbati
interest.” Kelley, 751 F. App’x at 657. BecauBefendant excessétlaintiff after July 1, 2014,

the 2014 Tenure Act applies to her claiBo Plaintiff musshow that the 2014 Tenure Act



Case 2:17-cv-02050-TLP-jay Document 220 Filed 07/07/20 Page 10 of 23 PagelD 6317

confers a costitutionally protected property interest in continued employment to those
employees excessed because of a reduction in force. Réllay, this Court has already noted
that “the Defendant’s failure to evaluate [Plaintiff] or place her name on the lsgangmt list

may constitute a due process violation” under the 2014 Tenure Act. (ECF No. 88 at PagelD
2631.)

As noted above, the Sixth Circuit did not decide whether the 2014 Tenure Act triggers a
constitutionally protected property interest in continued employment for teachessexkce
because o0& reduction in forceSeeKelley, 751 F. App’x at 658 (“[i]t is at least arguable that
this provision triggers a property interest.”). This Court then certified questi@tate law
surrounding the 2014 Tenure Act to the Supreme Court of Tennessee. (ECF No. 193.) But the
Tennessee Supreme Court declined certification. (ECF No. 198.) This Court mustéheref
decide whether the 2014 Tenure Act confers Plaintiff a constitutionally proteciaekiyr
interest in continued employment.

3. Plaintiff Has a Constitutionally Protected Interest in Continued
Employment Under the 2014 Tenure Act

To establish a prima facie dpeocess claim, Plaintiff must establish that Defendant
deprived her of a constitutionally protected property interest without adequate prdpshaw
v. Metro. Nashville Airport Auth207 F. App’x 516, 518 (6th Cir. 2006). “A protected property
interest is defined by the terms of the state document creating the intételbey, 751 F. App’X
at 657. An individual claiming to have a protected property interest in his position “must have
more than a unilateral expectatiof it. He must, instead, have a legitimate claim of entitlement
to it.” Bd. of Regents v. Roth08 U.S. 564, 577 (1972 legitimate claim of entitlement
“must be grounded in some statute, rule, or polidyughlett v. Romer-Sensk4Q7 F.3d 577,

567 (6th Cir. 2006) Ultimately, to establisla constitutionally protectegdroperty interest in their

10
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position, a public employee must show “a legitimate expectation of continued employment.”
Roth 408 U.S. at 577.

In Tennessedenuredteachers have a constitutionally protected property interest in
continued employment and the school board must afford due process before the teacher is
terminated.Kelley, 198 F. Supp. 3d at 854 (citifdnompson v. Memphis City Sch. Bd. of Educ.
395 S.W.3d 616, 627 (Tenn. 2012j’'d, 2018 WL 4628625 (6th Cir. Sept. 26, 2018). But the
Due Process Clause does not prevent a reduction in force where a property rightiiredonti
employment is created by state law and state law allows the pdsitie eliminated because of
a legitimate reduction in forcdd. (citing Upshaw 207 F. App’x at 519)seealso, Gragg V.
Somerset Tech. CqlB73 F.3d 763, 769 (6th Cir. 2004) (holding that a government employee
has no constitutional right to continued employment when the government eliminates her
position and that termination is not based on cause).

This Court has already held that due process does not prevent the Boagctdsimg a
teaching position wheit eliminatesthe position as a result of a reduction in force, because the
statute that creates the property interest specifically provides for suthctioa. (ECF No. 88
at 2629;see alsorenn. Code Ann. 8 49-5-511(b).) And this Court has already held that SCS
eliminated Plaintiff's positiomecause o& legitimate reduction in force after it lost state funding
for the Adult Education Programid() But the inquiry does not end there. The Caist has
to determine whether the 2014 Tenure Act creates a protectable property intdregirocess
afforded to a teacher excessepartof a legitimate reduction in force.

The key distinguishing feature between the 2012 Tenure Act and the 2014 Tenure Act,
according to the Sixth @iuit, was the emphasis on individualized merit evaluati®ee supra

7-1Q Kelley, 751 F. App’x at 658 Becausehe 2012 Tenure Act did not include individualized

11
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merit evaluationsa teacher had no protected property interest in continued employment when
terminatedbecause o reduction in forceld. By contrast, the 2014 Tenure Act includes
individualized merit evaluatiorfer teachers excessed becauseediictions in force “based on
their level of effectiveness determined by evaluation . . ..” Tenn. Code Ann. § 49-5-511(b)(1)
(2014). And that same section saijgatan excised teacher rated in the three highest categories
in those evaluations must blapedon a list for reemploymentd. at 8 49-5-511b)(3) (2014).

So, a teacher who rates a three, four, or five out of tgameasonable expectation thathe
school boaréxcessethemas a result of a legitimate reduction in foriteyould then place

their nameon a reemployment list under Tennessee Code Annotated § 49¥9{3)112014).

This is the exact type ¢égitimate expectation afontinued employment sufficient to create a
constitutionally protected property interest under the Due Process Clause.

This Court therefore holds that teachexted in the three highest categories based on
applicable evaluationisold a “property interest or reasonable expectation that they would not be
excessed based on their individual merits, qualities, circumstances, omaerée.” Cf. Kelley,
751 F. App’x at 658 (holding that a teacher does not hold the same reasonable expaotagon
the 2012 Tenure Act provides for malividualized merits analysis)nstead, those teachers
have a reasonable expectation thatsttteool board vl placetheir nameon the reemployment
list underTennessee Code Annotat®d9-5-511(b)(3) (2014). This does not mean that
Defendant has tbire Plaintif—or any other exes®d teache+in any position she applies for
after her position is terminated. But Defendant is required, at batibgotace her name on the
reemployment list. Tenn. Code Ann. 8 49-5-511(b)(3) (2014).

As explained above, however, Plaintiff does not inherently retain a protected property

interestin continued employment onlyecause she tenured. Kelley, 198 F. Supp. 3d at 854.

12
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Plaintiff mustalsoestablish that shgualifies as rated in one of the three highest categories based
on evaluationdeforetriggering her protected property interest under Tennessee Code Annotated
§ 49-5-511. And Plaintiff has done so here. There is no disputB¢faidant rate@laintiff a
five out of five inher applicableevaluations. (ECF No. 47 at PagelD 325-30.) An@lsintiff
had a reasonable expectation that Defendant would place hepnaareemployment list after
termination of the Adult Education Program.

But finding that Plaintiff had a protected property interest in continued employment
based on her evaluation scores does not, alone, mean that this Court should revive her § 1983
claim. Plaintiff must also show that Defendant deprived her of due process. Andewehit
Plaintiff must show a dispute ofaterialfact eboutwhetherDefendant placed her on the
reemployment list. The Court will address thaestion next.

B. Newly Available Evidence Creates a Dispute of MaterigFact about whether
Defendant PlacedPlaintiff 's Nameon the Reemployment List

This Courtgrantedsummary judgment on Plaintiff's Due Process claim. (ECF No. 88.)
Plaintiff argued that Defendant violated her Due Process rights by failing to tevia&ra
performance or place her name on a reemployment list as required by the TenuEECACNO(

46 at PagelD 278.) hie Courthas alreadyoted that “[tjhe Defendantfailure to evaluate

[Plaintiff] or place her name on the reemployment list may constitute a due pvockasion.”

(Id. (citing Kelley v. Shelby Cty. Bd. of Edublos. 17-6070/17-6146/17-6152, 2018 WL
4628625, at *5 (6th Cir. Sept. 26, 2018) (“It is at least arguable that [Tenn. Code Ann. § 49-5-
511(b)(3)] triggers a property interest.”).) But when this Coentered itprevious order,

Plaintiff introduced neevidence that SCfailed toplace her namen the reemployment list.

(ECF No. 88 at PagelD 2631.) And because Plaintiff failed to meet her burden tsledtatili

fact, the Court granted summary judgméotDefendant. $eeECF No. 88.)

13
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In its holding, the Court noted Plaintiff “may not support her burden by espoonsrg
metaphysical doubts or subjective beliefs.” (ECF No. 88 at PagelD 2632.) Plamtitiysly
arguedthat Chantay Brancirector of Employee Relationgestified that she was unaware if
Plaintiff was on the list. I{.) The Court heldhat this testimonyby itself, does not establish by
a preponderance of the evidence that Defendant failed to place Plaintiff on. tiiel js

1. New Evidence

Plaintiff now argues that new evidence jussireconsideration of the previous order and
reversal of this Court’s grant of summary judgmehitter entry of thesummary judgmentrder,
counsel for Defendant informed the Court that the SCS Board voted ore©8®RB018, to
ratify Plaintiff’'s termination andit thenplaced her namen the reemployment list. (ECF No.
164-1 at PagelD 4762.) And then the Court allowed more discovery. Deferdisitjisee
under Federal Rule of Civil Procedure 30(b)(6), Eddie Jaestified thatDefendant did not
placePlaintiff’s nameon the reemployment lisifter all (Id. at PagelD 476%. Plaintiff now
contendghat this revelatiofs new evidence justifying reconsideration of the previous ruling.
(ECF No. 164-1 at PagelD 4760.) According to Plaintiff, she lnasevidence showing that
Defendanstill has not placed her nama a reemployment list as required by Tenn. Code Ann.
§ 49-5-511(b)(3). (ECF No. 164-1 at PagelD 47@2efendantounterghatthis new evidence
does not justify reconsideration becaiiskd, in fact,placeher nameon the reemployment list.
(ECF No. 170 at PagelD 4902-03.)

2. Eddie Jones Testimony

After the Court’'sorder, Plaintiff deposed Eddie Jonggones”), SCS’s Manager of

Recruitment and StaffingHetestified that he placed Plaint§fnameon an Excel file which he

uses to track excessed employees who have not secured permanent positions. (ECF No. 153 at

14
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PagelD 4197.) Defendant alleges tmisets theequirement fothe reemployment list, (ECF
No. 170 at PagelD 4902), but Plaintiff insishatMr. Jones’Excel fileis not enough for Tenn.
Code Ann. § 49-5-511(b)(3) (ECF No 164-1 at PagelD 4766).

Jones testified that the Excel file on which he tracks excessed employeesas “not
reemployment list per se (ECF No 153 at PagelD 4197.) He elaborated “[i]t is just a list of
names of individuals that | wanted to track . . . [to] help find a permanent pbsitidrihat the
Excel file was just “[his] personal list within [the] department that keeps up Wit the
individual[s].” (Id. at PagelD 4198-99.)

Jones then later testified that the official reemployment list was orecelaudbased
software suite namedbho. (Id. at PagelD 4197, 4200.) Jones pdkrchives to determine
whether Defendant ever placBthintiff’'s name on the Zoho list. Ifl. at PagelD 4197.But that
search was inconclusivéld.) Jones also testifietthere had not been many updates to the Zoho
list because (1) use of Zoho was being phased out, and (2) there had been so few reductions in
force. (d.at PagelD 4197, 4200.) So, according to Mr. Jones, ietlem official list were
located on Zoho, it is more likely than not that Plaintiff’'s name did not appear on it ecaus
Defendanthad not been updating itld( at PagelD 4200.) Jones suggested that any
reemployment list would be on Excel, but tBatfendant wasigrating it toanother software,
SharePoint. I{.)

Given Mr. Jones’ new testimony and the confusion surrounding whethexdes
document is the reemployment l@twhether the reemployment list was on Zoho, the Court
finds that ths testimony showa disputednaterialfact about whethebefendant ever placed
Plaintiff's name on theeemployment list.At one point in his testimony, Jonesde cleathat

the Excel document was for his own personal use (ECF No. 153 at PagelD 4198-99), and at

15
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another, hesaysthat the reemployment list was that same Excel document on idiclaced
Plaintiff's name(id. at PagelD 4200). Jones’s testimony has mudtiedvaters This Court
cannot say that a trier of fact could not find thafendant failed to pladelaintiff’'s nameon the
reemployment listinder Tenn. Code Ann. § 49-5-511(b)(3).

Having found that the 2014 Tenure Act provides Plaintiff with a constitutionally
protected interest in continued employment, becdause¢he Court finds there sdispute over
whetherDefendant ever placed Plaintiff’'s narme the reemployment list, the Court finds it
should reconsider its order granting summary judgrweribefendanon her 42 U.S.C. § 1983
claim. The Court therefor6RANTS Plaintiff’s motion for revision of the Order granting
summary judgment as to her Fourteenth Amendment Due Process claim under 42 U.S.C. § 1983.
(ECF No. 164.)

The Court notes, however, that it constrB&sntiff's § 1983 claim narrowly—applying
only to Plaintiff’'s contention that Defendant deprived her of her property interesttimaeed
employment by failing t@valuate heproperly or place her name on the reemployment list.
Plaintiff's claim as to the manner of her termination remaeparate fronthis claim andfalls
under her Tenure Act claifiTennessee Code Annotat®d9-5-511(b).

Il. Plaintiff's Motion for Revision as to her Remaining daims

Nearly fifteen months after this Court entered its order granting in part and denying in
part summary judgment as to Plaintiff's claims, Plaintiived again for revision asking the
Court to reconsider its rulings ¢rerremainng claims. SeeECF No. 26.) Plaintiff's

arguments for reconsideration can be split into two categories: (1) claims umtntidhCourt

3 Plaintiff's Tenure Act claim has never been dismiss&@kefECF No. 88.)
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should have denied summary judgmiemtDefendant, and (2) claims upon which the Court
should have granted summary judgment in Plaintiff's févor.

The Court will address these arguments in turn.

A. Plaintiff's Argument to Revive Her Once DismissedClaims

Plaintiff argues that the Court should reviseprior ruling and revivédner otherclaims it
had dismissedPlaintiff asks the Court to revivgl) her42 U.S.C. § 1983 claim under the
Fourteenth Amendment due process clZu@ her Title VII retaliatory discharge claim; (3) her
First Amendment claim; and (4) her Tennessee Public Protection Act ({BiGF No. 206-2.)
Defendant argues that Plaintifhs no right to revision of the previous order becatseannot
meet thestandard for reconsideration under L.R. 7.3(b). (ECF No. 211 at PagelD 5980-84.)
Defendant contends that Plaintiff is jssteking taelitigate issuethis Court already decided
(1d.)

Defendant has a poinPlaintiff has articulaté no basis for revising the Court’s previous
order. Plaintiff states no newly discovered evidence justifyicigaageto this Court’s analysis.
(SeeECF No. 206-2.)

Plaintiff also argues that the Court should revisit all of her claeeause othe
Tennesee Supreme Court’s decision to decline certification of the questions submittesl by thi
Court. (ECF No. 206-2 at PagelD 5460.) But that decision iseet law” for Plaintiff's

motion for revision. Th&@ennessee Supreme Coudécision to decline tanswer these

4 This category of claims overlaps with the previous—Plaintiff's second motionvisiane asks
the Court to grant her summary judgmentdirof her claims. $eeECF No. 206-2.)

® The Court has already revived this claim after analysis under Plaintiff’ sopsemiotion for

reconsiderationSeesuprap. 12-13. Plaintiff’'s request for reconsideration of that same claim in
her second motion for revision is therefore moot.
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guestions does not change the law urtderTennessee Teacher Tenure Act. In fact, that court’s
decision leavethis Court in the same place it waand with the same legal precedenthen it
rendered it's December 18, 2018 order.

The bulk of Plaintiff’'s argument, instead thatthis Court should revise its ordeecause
of “a manifest failure by the Court to consider material facts or dispositive legahants that
were presented to tleourt before such interlocutory order.SgeECF No. 206-2djting L.R.
7.3(b)).) The “manifest injustice” standard exceedingly narrow:

[M]anifest injustice’ . . . [is] . . . defined as ‘[a]n error in the trial cotlnat is

direct, obvious, and a@ervable[,]” Tennessee Protection & Advocacy, Inc. v.

Wells 371 F.3d 342, 348 (6th Cir. 2004), “apparent to the point of being

indisputable,Block v. Meharry Med. ColINo. 3:15ev-00204, 2017 WL

1364717, at *1 (M.D. Tenn. Apr. 14, 2017) (citation omitted). “[F]or a court to

reconsider a decision due to ‘manifest injustice,’ the record presented must be so

patently unfair and tainted that the error is manifestly clear to all who view it.”

Block 2017 WL 1366717, at *1 (citation omitted). The Sixth Circuit has also

advised that “manifest injustice” is not meant to allow a disappointed litigant to

“correct what has-in hindsight—turned out to be a poor strategic decision . . ..”

Gencorp, Inc. v. Am. Int'l Underwriterd 78 F.3d 804, 834 (6th Cir. 1999).

Ashraft v. Adventist Health Sys./Sun-belt,,IN@. 2:17ev-02839SHM-dkv, 2018 WL
4431381, at *3 (W.D. Tenn. 2018).

All of Plaintiff's arguments for revision of the interlocutory ordee restatements of her
former counsel’s previous arguments in response to Defendant’s motion for summary judgment
Plaintiff simply challenges the result of this Court's December 18, 2018 order bebaise s
disappointed with the outcome. These arguments appeared both in Plaintiff’'s response in
opposition (with supporting documents) to Defendant’s motion for summary judgment (ECF
Nos. 46, 46-1, 46-2, 76), and in her first motion for revision of the interlocutory order (ECF No.

164). The Courscrutinizedthese arguments at the time of making its decision granting in part

and denying in part Defendant’s motion for summary judgmeseeECF No. 88.)
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“Rearguing a case on the merits or rearguing issues already presented isensuffic
grounds for granting a motion to reconsider . . Ashraft 2018 WL 4431381, at 3Seealsq, In
re Southeastern Milk Antitrust LitigNo. 2:07ev-208, 2011 WL 3793777 (E.D. Tenn. Aug. 25,
2011) (quoting/Vhite v. HitachiNo. 3:04ev-20, 2008 WL 782565 (E.D. Tenn. March 20, 2008)
(“Although a court can grant motions to revise its prior rulings, it ‘should not do so in the vast
majority of instances, especially wherelsumotions restyle or rehash the initial issues.™)).
Plaintiff's disagreement with the Court’s order here does not rise to tHefewanifest
injustice. The Court thu®ENIES Plaintiff's motion to revis¢hese claims (1) 42 U.S.C. 8
1983 claim under the Fourteenth Amendment due process clause; (2) Title \dtostal
discharge clam; (3) First Amendment claingr (4) Tennessee Public Protection Act claim.

Plaintiff also argues that, after reviving loerce dismissedlaims, the Court should
affirmatively grant summary judgment in Plaintiff's favolSeeECF No. 2062 at PagelD
5477.) But because the Court will not reconsider its earlier ruling as to thesg, ¢harcourt
also finds it unnecessary to address Plaintiff’'s argument for summary judgniemtfavor as to
those claimsalready dismissedBut in the next section, the Court will address her request for
summary judgment on issues still pending.

B. Plaintiff's Argument for Summary Judgment in Her Favor

Plaintiff's second motion for revision requests that the Court reconsider itsydinay
andinstead‘grant summary judgment as a matter of law on all of [her] claims.” (ECF No. 206-2
at PagelD 5477.) Having already denied Plaintiff’'s motion to reviveisarissectlaims, the
request for summary judgment in Plaintiff's favor on those same claims is moot. Thewllour
therefore only address Plaintiff's argument for affirmative summary judgmeheariaims

which the Court has not already dismissed: (1) Plaintifisxclunder the Tennessee Teacher
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Tenure Act; (2) Plaintiff's claim for retaliation related to harassmergrnat to Labor
Relations, the written reprimand, and the negative job evaluatiSegECF No. 206-2.)

Defendant argues that the Court should deny Plaintiff’'s motion because shelatte
to raise these arguments in response to Defendant’s motion for summary judgment and in her
first motion for revision. (ECF No. 211 at PagelD 5979-80.) And Defendant argues that
Plaintiff is improperly using & second motion for revision as a work around to obtain summary
judgment in her favor even though she failed to file her own motion for summary judgment
before the deadline set forth in the scheduling order. (ECF No. 211 at PagelD 5979-80.)

Defendant is correctThis is too little too latePlaintiff could haveaiseal these same
arguments for reconsideration long before her second motion for revidiggmotion raises no
newly discovered facts, no intervening change in law, and relies solely on asestilyg facts
and law to relitigate old issue$SeeECF No. 206.) Simply puBlaintiff may not relitigate old
matters or raise arguments or preserdevte whictshecould haveaaisedbeforethe entry of
the order at issueSeeln re Regions Morgan Keegan Secs., Derivative, and ERISA INtig.
07-2784, 2010 WL 5464792, at *1 (W.D. Tenn. Dec. 30, 2010) (quoting 11 Charles Alan Wright
et al., Federal Practice and Proced®i@810.1 (2d ed. 1995)). Btltat is precisely what
Plaintiff triesto do here.

What is more, Plaintiff triee0 make an endun around the scheduling order’s deadlines
to move for summary judgment long afteatteadline has passed. The Court’s amended
scheduling order set the deadline for dispositive motions to be filed over two yea(E&§o.

No. 39.) Defendant complied with this deadline, moving for summary judgment on all

Plaintiff's claimsin 2018. Plaintiff responded toatmotion for summary judgment (ECF No.
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46), but never moved for judgment on her own claims. Nor did Plaintiff request an extension of
timein which to do so.

Now, two years after the summary judgment deadline, Plaintiff wishes to obtain summa
judgment in her favor on all of her claims. But the Court will not entertain her motion for
revisionbecause iseeks taircumventthe long-passed scheduling order deadlines. Any motion
for summary judgment filed at this point is untimelyhe Court therefor®ENIES Plaintiff's
motion for revision anther requestor summary judgment ofl) Plaintiff's claim under the
Tennessee Teher Tenure Act; (2) Plaintiff's claim for retaliation related to harassment,
referrals to Labor Relations, the written reprimand, and the negative jobtevadua

[1I. Defendant’'s Request for Reasonable Attorneys’ Fees Incurred by Responding to
Plaintiff's Second Motion for Revision

Defendantasks the Court to award it reasonable attorneys’ fees for the expenses incurred
in responding to Plaintiff's second motion for revision of the same interlocutory orderl Loca
Rule 7.3(c) provides:

No motian for revision may repeat any oral or written argument made by the

movant in support of or in opposition to the interlocutory order that the party

seeks to have revised. Any party or counsel who violates this restriction shall be

subject to appropriate sanctions, including, but not limited to, striking the filing.

W.D. Tenn. R. 7.3(c). Defendant argues that Plaintiff's second motion for revision (&CF N
164), simply repackages argumemade beford¢o the Court in her response to the motion for
summary judgment and in the first motion for revision. (ECF No. 211 at PagelD 5984.) Even
though Local Rule 7.3(c) does not explicitly provide for attorney’s fees, a district ceuhea
inherent power to assess attorney’s fmmsetimes Chambers v. NASCO, In&01 U.S. 32, 44—
45 (1991)First Bank of Marietta and Hartford Underwriters Ins. C807 F.3d 501, 510-16

(6th Cir. 2002).
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Here, although Plaintiff did not identify a valid ground for revision under Local Rule
7.3(b) and even though she merely repeats arguments made in her response to Defendant’s
motion for summary judgment and her first motion for revision, the Court finds that attorney’s
fees are inappropriateere Plaintiff is now proceeding pro se. (ECF Nos. 171 & 172.) In
generalCourts hold pro se litigants to “less stringent standards” than attorneys in handling
aspects of their case which require “some degree of legal trainlogrdan v. Jabed51 F.2d
108, 110 (6th Cir. 1991) (citingstelle v. Gamble429 U.S. 97, 106 (1976)).

The Court finds that Plaintiffid not violate Local Rule 7.3(c) intentionally or in bad
faith. SeeTyler v. Taco Bell Corp2:15€v-02084JPM-cgc, 2016 WL 3162145, at *5 (W.D.
Tenn. June 3, 2016) (finding attorney’s fees inappropriate under Local Rule 7.3(c) whese it doe
not appear that Plaintiff violated the Rule intentionally or in bad famd “Local Rule 7.3(c)
does not contemplate the assessment of attorney’s fees as a sanctiorefgregaus
noncompliance witlthe Rule.). Id.

While Local Rule 7.3(c) provides that the anyone violating the ghealfbe subject to
appropriate sanctions,” Defendants only requested reasonable attorneys’ fees. afisd bex
Court finds attorneys’ fees and costs inappropriate, the O&MES Defendant’s motiofor
reasonable attorney’s fees related to Plaint§€sond motion for revision. The Court notes,
however, thatehasing or restylng arguments on issues the Court has already decided may
cross the linénto “intentional’ and “bad faith’arguments, sufficient to warrant appropriate
sanctiondater.

CONCLUSION

For all the above reasons, the C&IRANTS Plaintiff's motion for revision of an

interlocutory order as to her claim under 42 U.S.C. § 1983 (ECF No. 164)EMidES
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Plaintiff's motion for revision of an interlocutory order as to the remainder aflaens (ECF
No. 206). And the CouPENIES Defendant’'s motion for reasonable attorneys’ fees incurred in

responding to Plaintiff's second motion for revision of the same order. (ECF Nat PagjelD

5984.)

SO ORDERED, this 7th day of July, 2020.

s/Thomas L. Parker
THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE
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