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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

DARYL BOBO,
Petitioner

No. 2:17¢v-02425T LP-tmp
V.

MIKE PARRIS,

N N N N N N N N N

Respondent.

ORDER OF DISMISSAL, ORDER DENYING CERTIFICATE OF APPEALABILITY,
ORDER CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH, AND ORDER
DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

Petitioner Daryl Bobbpetitions for a writ of habeas corpus under 28 U.S.C. § 2254.
(ECF No. 1) Petitioner raises issuestiwo categories: (1) wheth#re procedural default
doctrine barghe claimsand (2) whether the state coigentified and applied the correct federal
legal principles For the reasons below, the CADIEMISSES the petition

TENNESSEE SATE COURT PROCEDURAL HISTORY

In earlyApril 2013, a Shelby Counriminal Court jury convictedetitionerof one
count of possession of cocaine with intent to sell (Count One), one count of possession of
cocaine with intent to deliver (Count Two), one count of possession of marijuana withtante
sell (Count Three), and one count of possession of marijuana with intent to deliver (Colint Four

all in a drug free school zone. (ECF Nol @t Page I1104.) In earlyJune 2013, theial court

1 Bobo is in state custody with the Tennessee Degaatiof Correction andt hasassignecim
register number 149761. Tennessee is housing him at the Morgan County Correctional Complex
in Wartburg,Tennessee.
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sentencedPetitioneras a Range Il persistent offender to sixty years in prison for the cocaine
conviction and twelve years in prison for the marijuana convicéind,that he serve them
concurrently? (Id. at PagelD 109-12 Petitioner’s motion for new trial, filedn June 25, 2013,
challenged the sufficiency of the evidenchl. &t PagelD1L13.) Thetrial court denied the
Motion for New Trial. [d. at PagelDL15.) Petitionerappealedimely. (Id. at PagelDL17.)

The Tennessee Court of Criminal Appeals (“TCCA”) affirm&date v. BoboNo. W2013-
02008CCA-R3-CD, 2014 WL 3954066 (Tenn. Crim. App. Aug. 13, 20p&m. appdenied
(Tenn. Dec. 19, 2014).

On March 3, 201 etitionerfiled apro sepetition inShelby County @minal Court
underthe Tennessee PeSbnviction Procedure Act, Tenn. Code Ann. 88 40-30-101-(2CF
No. 9-15 at PagelD 506—15Betitionerthen amended hjsetition? (Id. at PagelD 516-20.)
The court appointedounselto represeniim. (d. at Pagell621.) On September 18, 2015,
counselamended theetitionfor the second time.ld. at PagelD 522-29.) The post-conviction
court conducted an evidentiary hearing dediedrelief in an order enteredn February 16,
2016. (d. at PagelD 531-41.The TCCAaffirmed Bobo v. StateNo. W2016-0047 CCA-
R3-PC, 2016 WL 6803176, at *5 (Tenn. Crim. App. Nov. 16, 20f@é)mapp.denied(Tenn.
Feb. 28, 2017).

The TCCA opinion on direct appeal summarized the evidence presented at trial:

Richard Phillips, a detective with the Memphis Police Department Organized

Crime Unit, testified that on March 4, 2010, he was patrolling a “hotspot” for

crime and drug transactions located between a BP station and a Burger King when

he saw appellant talking to two other mal&setective Phillips knew one of the

other males due to prior interactions. He observed appellant and one of the othe
individuals conduct a “hantb-hand transaction,” referring to a drug transaction.

2 Counts Two and Four merged with Counts OneEmee.(ECF No. 96 at Pagelt14.)
3 The first amended petition is not file stamped and appears to have been filedsiousha
with the original petition.
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Detective Phillips explained that he pulled into the parking lot of the BP station
and approached the three men; however, appellant began walking away from the
other two men toward a nearby Krog&¥hile Detective Phillips spoke with the

two remaining men, he radioed other officers to inform them of the situation and
described appellarg appearancéWhile Detective Phillips checked for arrest
warrants and pattedown the two men in his presence, appellant “circled wide
around [Detective Phillips] and went all the way behind [him], and then came
back up over on the Burger King lotDetective Phillips testified that he updated

his partners regarding appellant’s location and that the other officers arrived as
appellant entered the Burger King. The other officers followed appellant inside.

Detective Phillips explained that he did not initially pursue appellant and instead
remained with the two other suspects because he wanted to wait for the other
officers to arrive in case appellant had a weapon or attempted td=égmrding

his observation of the hartd-hand transaction, Detective Phillips stated that the
key indicators that a drug transaction was occurring were that appellant looked
over his shoulder while he was talking to the other two men, the men stood close
together, and the two men exchanged something in their hBmadisctive Phillips
testified that while he could not see exactly what was exchanged, balsisd on
fourteen years of experience, those actions were indicative of a drug transaction.
Detective Phillips explained that it was uncommon for officers to see the drugs
themselves during a transaction “on the street level,” meaning that the narcotics
are béng sold to the final consumer or user.

Detective Phillips testified that he saw the other officers bring appellant the of
Burger King and that he saw the six rocks of crack cocaine and thirty-seven
baggies of marijuana confiscated from appelldhé.stated that the items were
inside a black bag. Detective Phillips stated that based on his experience, drugs
that are packaged for resale are normally broken down into small amounts, like
small rocks of crack cocaine or small baggies of mariju@etedive Phillips

also explained that there was a pawn shop between the Burger King where
appellalllnt was apprehended and Northwest Prep Academy, a Memphis city
school’

During crossexamination, Detective Phillips agreed that when he first saw
appellant, appellant had his back to Detective Phillipstective Phillips

conceded that he did not arrest the other two individuals involved and that he did
not know if they possessed any dru@etective Phillips also conceded that he

did not know if they bought drugs from or sold drugs to appellant and that he had
observed a transaction that he only suspected was a narcotics transaction.
Detective Phillips agreed that he did not know when appellant bought the drugs in
guestion.

4 Because chain of custody is not an issue on appeal, we have omitted all testimotiyaabout
issue.
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Gilbert Goodwin, a dective with Memphis Police Department Organized Crime
Team, stated that on March 4, 2010, he responded to Detective Phdlips’
regarding appellantDetective Goodwin explained that he and two other
detectives arrived at the Burger King and saw appe#nter the restauranthey
followed appellant insideAppellant immediately entered the restroom, and the
detectives followed appellant into the facilitipetective Goodwin explained that
after entering the restroom, he observed appellant pull a black plastic bag out of
his right front pocket while standing at a urin@ne of the other detectives
confiscated the bag and handed it to Detective Goodidatective Goodwin

stated that the odor of marijuana emanated from the bag, so he opened the bag and
saw marijuana insideDetective Goodwin explained that he gave the bag to the
other detectives and handcuffed appellant before removing him from the
restroom. The detectives then radioed Detective Phillips to join them in the
Burger King parking lot.After Detective Phillips arrived, the detectives searched
appellant, finding $376; placed the confiscated narcotics on the hood of Detective
Phillips' car; and put appellant in the back seat of Detective Philtigs’

Detective Goodwin explained that the black bag taken from appellant contained
thirty-seven bags of marijuana and six rocks of crack cocaine.

During cross-examination, Detective Goodwin conceded that he did not know
appellant personally and that he did not know from where the money in
appellan®s possession originated.

Michael Gibbs, Jr., a patrolman with the Memphis Police Department, testified
that on March 4, 2010, he was working with the Organized Crime Unit and that
he responded to Detective Phillips’ broadcast regarding appeQdinter Gibbs
explained that he saw appellant enter the Burger King and that he and the other
two officers followed appellant into the restaurant. They found appellant in the
Burger King restroom standing next to a urinAk they watched appellant,
appelant removed a black bag from his left pockédfficer Gibbs stated that he
then detained appellant to prevent appellant from disposing of any evidence in the
urinal. Officer Gibbs recalled that he handed the black bag to Officer Goodwin
and then placed appellant in handcuffs. Officer Gibbs testified that he and the
other two officers then escorted appellant outside, patted appellant down, seized
$376 in cash, and examined the contents of the black bag, findingsiney-

bags of marijuana and six lkecof crack cocaine.

Officer Gibbs explained that there were often problems with drugs near
Northwest Prep Academy because “dealers like to sit right there and sell the dope
to the kids as they come out of school.” He stated that the drugs were usually
“packaged proportionally for the kids, small quantities, nothing large because the
kids cart afford that.” Officer Gibbs explained that when he was working
undercover buying drugs, he normally bought small quantities during each

® We recognize the inconsistency in the officers’ testimonies about the pocket from whi
appellant retrieved the black bag.
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transaction.He also stated that from his experience as an undercover officer, it
was uncommon for crack cocaine users to use both crack cocaine and marijuana
and that if crack cocaine users had marijuana, it was usually “seeds and residue,
nothing.” Officer Gibbs also asserted that it was uncommon for a crack cocaine
user to possess both crack and large amounts of money at the same time and that
it was uncommon for a crack user to possess multiple crack cocaine rocks at one
time.

During cross-examination, Officer Gibbs conceded that he never saw appellant
speak to anyone else prior to appellstirest or participate in a narcotics
transaction.

John Scott, Jr., an agent with the Tennessee Bureau of Investigation Nashville
Crime Laboratorytestified that he examined and tested the narcotics found on

appellant and determined that the items were 1.2 grams of cocaine base, also
referred to as crack cocaine, and 33.5 grams of marijuana.

Jeffrey Allen Garey, an officer with the Memphis Police Department Criteaes
Investigation Unit, testified that he measured the distances between Northwest
Prep Academy and the relevant locations in this c@ékcer Garey created a

diagram of the numerous measurements that he took at the scene, which was
entered as an exhibiOf particular relevance to this case were the following
measurements(1) the distance from the corner of Cleveland Street and Poplar
Avenue, where the BP was located, to the entrance of the school was
approximately 700 feet and (B)e distance from the halfay point between

Burger King and the BP station, where the transaction occurred, to the entrance of
the school was approximately 680 feet.

Appellant and the State stipulated that Northwest Prep Academy was a public
secondary school pursuant to Tennessee Code Annotated section 39-17-432.

State v. Bobo2014 WL 3954066, at *1-3.
The TCCA opinion on postenviction appeal summarized the evidence presented at the
post-conviction hearing:

On March 3, 2015, the Petitioner filed a pro se petition for post-conviction
relief alleging numerous constitutional violations, including ineffective assie
of trial counsel. Shortly thereafter, the Petitioner filed a pro se amendedrpetiti
for posteonviction relief, specifically alleging that trial counsel “failed to
adequately investigate [his] case” and “failed to adequately confer with [him]
about the effect that going to trial would have on [his] sentencing.”

An attorney was appointed to represent the Petitioner, and she filed a
second amended petition for post-conviction relief. The second amended petition
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alleged several instances of ineffective assistance of trial counsediingcthat

trial counsel faild to file a suppression motion, failed to “properly investigate,”
failed to “review [the] Petitionés legal rights before he made the decision to go
to trial” and to sufficiently inform him of the “consequences [of] choosing to go
to trial,” and failed td'properly communicate with [the] Petitioner and prepare
him for trial.”

The Petitioner testified at the paginviction hearing that he and his trial
counsel “stayed arguing” about his ca3ée Petitioner claimed that he would
discuss his case withat counsel and ask trial counsel to investigate certain
things or file specific motions but that trial counsel would later say that “he didn't
remember anything” about those discussiofise Petitioner also claimed that
trial counsel would only meet wittim at his court dates or the day before his
court dates.According to the Petitioner, trial counsel never met with him while
he was in jail, never discussed trial strategy or possible defenses with him, never
discussed the sentencing range he faced if convicted, never provided him with
copies of the discovery materials, never responded to any of his letters, never filed
any pretrial motions, and never investigated his case.

The Petitioner claimed that trial counsel did not convey any plea offers
from the State to him and that he first heard about the Statier of a twenty
five-year sentence to be served at one hundred percent from the trial court on the
day his trial was scheduled to begin. According to the Petitioner, he was allowed
to discuss theffer with trial counsel, and trial counsel told him that if he
accepted the offer, he would receive a twdivg-year sentence to be served at
thirty-five percent.The Petitioner also claimed that trial counsel listed his
sentence as twenfjyve yearsat thirty-five percent on the “guilty plea
paperwork.” The Petitioner testified that he believed trial counsel was confused
about the sentence the State had offered him.

The Petitioner claimed that during his plea submission hearing, the trial
court rejected his guilty plea because he “was confused” about the sentence he
was to receiveThe Petitioner testified that he would have accepted the offer of a
twenty-five-year sentence to be served at one hundred percent rather than go to
trial. The Petitioneexplained that when questioned by the trial court, he insisted
his plea agreement was for thifiye percent service of his sentence because that
was what trial counsel had told him and that he ultimately did not accept the offer
for one hundred percesérvice because he “was confusetléwever, the
Petitioner repeatedly stated that he “wanted to prove [his] innocence” at trial
because he “did not do” what the arresting officers said heTdhid.Petitioner
further claimed that he would not haattempted to enter a plea agreement if trial
counsel had brought “up all [the] evidence to prove [his] innocence” but that trial
counsel told him prior to trial that “he wasaver trying to get [any] evidence” to
help the Petitionés defense.
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Trial counsel testified that the District Public DeferideDffice was
initially appointed to represent the Petitioner and that he was subsequently
appointed after the relationship between the Petitioner and his first attorney
deteriorated.Trial counsel testifid that he met with the Petitioner on numerous
occasions both prior to court appearances and in jail, that he reviewed and
explained the indictment to the Petitioner, and that he discussed trial strategy with
the Petitioner.Trial counsel admitted that ltgd not provide the Petitioner with a
copy of the discovery materials, but trial counsel stated that he reviewed the
discovery materials with the Petitioner in detditial counsel also testified that
he filed pretrial motions on behalf of the Petitioner, including a motion to
suppress. However, there was no hearing on the suppression motion because trial
counsel did not believe that “there was [anything] to suppress.”

Trial counsel admitted that he and the Petitioner “argued quite a bit about
this cag” because the Petitioner insisted that “nobody saw him selling any drugs”
while trial counsel tried to explain to him that he had been charged with
possessing drugs within 1,000 feet of a schdolal counsel recalled that the
Petitioner wanted him toeg video surveillance footage from the Burger King to
show that there had been no drug transactioial counsel testified that he had
the investigator from the District Public Defende®ffice attempt to get the
surveillance footage but that “the tapesre not available” by the time he had
been appointedTrial counsel also testified that he personally measured the
distance from the Burger King to the school to see if it was within 1,000 feet.
According to trial counsel, he brought sketches and photographs to the Petitioner
“to show him” the school zone. Trial counsel further testified that he spoke with
the States witnesses and discussed with the Petitioner what he anticipated their
testimony would be.

Trial counsel testified that the Stateffer from the beginning of the case
was for a twentyfive-year sentence to be served at one hundred percent and that
he conveyed this offer to the Petitioner. Trial counsel denied ever telling the
Petitioner that the offer was for thirfive percent serviceTrial counsel stated
that he worked his way up the chain of command of the prosexoftice,
ultimately taking the issue up to the District Attorney General, but that thésState
offer never changedTrial counsel further testified that he advislked Petitioner
to accept the Stageoffer given the sentencing exposure the Petitioner faced if
convicted at trial but that the Petitiorseattitude was that “he was not going to
take [twentyfive] years for selling drugs.”

Trial counsel explained thé#te trial court had a rule that it would not
accept a guilty plea if a case had been scheduled for if@kever, trial counsel
was able to convince the trial court to waive that rule and to accept the
Petitioners plea agreement on the day his trial was scheduled to Blanever,
after being allowed to speak with the Petitioner and reviewing the plea agreement
with him, the Petitioner feigned that he believed that his plea agreement was for
thirty-five percent service when he was questioned by iddectrurt. Trial
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counsel testified that he believed the Petitien&ttitude and demeanor” during
the trial courss questioning were what caused the trial court to reject the
Petitioners plea agreementlrial counsel explained that the Petitioner “insisted
on arguing about what he was charged with” and that he “wseliihg [any]
drugs.”

On February 16, 2016, the post-conviction court entered an order denying
the petition. The post-conviction court found that the Petitioner had failed to
prove his factual allegations that trial counsel had not adequately investigated his
case and prepared for trial by clear and convincing evidehiit respect to the
proposed plea agreement, the post-conviction court accredited trial ceunsel’
testimony that heanveyed the State’plea offer for twentjive years to be
served at one hundred percent and that he did not tell the Petitioner that his
service would be at thirtfive percent. The post-conviction court further noted
that the trial court attempted several times to voir dire the Petitioner about his plea
agreement and that in addition to claiming that the offer was for-fiugy
percent service, the Petitioner “feign[ed] combnsabout his right to testify” and
refused to “answer essential questions in a straightforward manner.” The post-
conviction court concluded that the Petitioner’s “attempts to feign confusion
during [the voir dire] process were obvious” and that he “keractly what the
consequences of a guilty plea or his conviction at trial were.”

Bobo v. State2016 WL 6803176, at *1-3.

LEGAL STANDARDS

Federal courthiave authority to issue habeas corpus relief for persons in state custody
under 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Act of
1996 ("AEDPA"). A federal court may grant habeas relief to a state prisongron the
ground that he is in custody in violation of the Constitution or laws or treaties of the United
States” 28 U.S.C. § 2254).

l. Exhaustion and Procedural DefaultReview

A federal court may not grant a writ of habeas corpus on behalf of a state puisi@ssy
with certain exceptions, the prisoner has exhausted available state remedesehtimy to the
state courts the same claim it seeks the federal court to addoess28 U.S.C. § 2254(b) and

(c). Cullen v. Pinholster563 U.S. 170, 181 (2011For astate prisoner to exhaust state
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remedies“[i]t is not enough that all the facts necessary to support the federal claim vegee bef
the state courts, or that a somewhat similar gtaveclaim was made.’/Andersorv. Harless 459
U.S. 4, 6 (1982) (citation omitted) he petitionermust“fairly present’each claim to all levels
of state court review, up to and including the state’s highest court on discretionary review,
Baldwin v. Reesé&41 U.S. 27, 29 (2004¢xcept wherghe stateloes not provide fostate
supreme court review as an availattiagte remedyO’Sullivan v. Boerckel526 U.S. 838, 847-48
(1999). Tennessee Supreme Court Rule 39 eliminated the need to seek review in the Tennessee
Supreme Courfter theTCCA has denied a claim of error, at which point “the litigant dtell
deemed to have exhausted all available state reniedidams v. Hollang330 F.3d 398, 402
(6th Cir. 2003) seeSmith v. Morgan371 F. App’x 575, 579 (6th Cir. 2010).

Courts recognize a procedural default doctrine ancillary to the exhaustion respuirem
See Edwards v. Carpentéi29 U.S. 446, 452-53 (2000) (noting the interplay between the
exhaustion rule and the procedural default doctrine). If the state court dedigies ancan
independent and adequate state ground, such as a procedural rule prohibiting the statencourt fr
reaching the merits of th@ustitutional claimthe procedural default doctrine ordinatigrs a
petitioner from seeking federal habeas reviéMainwright v. Syke€133 U.S. 72, 81-82 (1977);
see Walker v. Martin662 U.S. 307, 315 (2011) (“A federal habeas court will not revielaia
rejected by a state court if the decision of the state court rests on a state lavtiyabus
independent of the federal question and adequate to support the judgment”) (internal quotation

marks and citation omitteld§ In general, a federal aat “may only treat a state court order as

® The statdaw ground may be a substantive rule dispositive of the case, or a procedural barrier
to adjudication of thelaim on the meritsWalker, 562 U.S. at 315. A state rule is an

“adequate” procedural ground if it is “firmly established asglularlyfollowed.” Id. at 316
(quotingBeard v. Kindler558 U.S. at 60-61 (2009)). “A discretionary state procedural rule . . .
can serve as an adequate ground to bar federal habeas review . . . even if the apgxepriae

9
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enforcing the procedural default rule when it unambiguously relied on tbdt Reoples v.
Lafler, 734 F.3d 503, 512 (6th Cir. 2013).

If the procedural default doctrine barpetitioner’s claimat the state levddased on an
independent and adequate procedural rule, the petitioner must show cause to exclise hés fai
present the claim arghowactual prejudice stemming from the constitutional violation or that
the federal court’'$ailure to review the claim willead toa fundamental miscarriage joktice.
Schlup v. Delp513 U.S. 298, 320-21 (1998)plemanv. Thompsons01 U.S. 722, 750 (1991).
To show he latter a petitionemust prove a constitutional error has probataysedhe
conviction of a person who &tuallyinnocent of the crimeSchlup 513 U.S. at 321see also
House v. BeJl547 U.S. 518, 536—39 (2006) (restating the ways to overcome procedural default
and further explaining the actual innocence exception).

Il. Merits Review

Under Section 2254(dyvhere state courts have decigediaimon the meritsfederal
court should oly grant a habeas petitidinthe state court’s resolution of the claim:

(1) resulted ima decision that was contrary to, or involved an unreasonable

application of, clearlestablished Federal law, as determined by the Supreme

Court of the United States; or

(2) resulted ima decisiorthat washased on an unreasonable determination of the
factsin light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(§))—(2). Petitioner carries the burden of prootlois “difficult to meet” and
“highly deferential [AEDPA] standard,” which “demands that state-couitu&s be given the
benefit of the doubt."Cullen, 563 U.S. at 181 (quotindarrington v. Richter562 U.S. 86, 102

(2011), andNoodford v. Visciotfi537 U.S. 19, 24 (2002) (per curiam)).

of discretion may permit consideration of a federal claim in some cases buberstold.
(quotingKindler, 558 U.S. at 54 (internalquotation marks and citations omitted).

10
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Under § 2254(d)(1federal court revievis limited to the recortiefore the state court that
adjudicated the claim on the meritSullen 563 U.S. at 182. Atate court decision is
“contrary to federal law when itarrives at a conclusion opposite to that reached” by the
Supreme Court on a question of law or whemlé@cides a case differently tiaie Supreme
Court has tn a set of materiallyndistinguishable facts. Williams v. Tayloy 529 U.S. 362,
412-13 (2000).Thatsaid, an tinreasonable applicatibof federal law occurs when the state
court “identifies the correct governing legal principle from” the Supreme Galetisions “but
unreasonably applies that principle to the facts of the prisonas€. Id. at 413. The state
court’s application of clearly established federal law mustdisgectively unreasonabiléor the
federal court to then issuenait. 1d. at 409. Thdnabeas courhay not issu¢he writmerely
becausg'in its independent judgmenty’determines that thiestate court decision applied
clearly established federal law erroneously or incorréctRenico v. Lett559 U.S. 766, 773
(2010) (citingWilliams, 529 U.S. at 411).

With that inmind, here idlittle case law addressinvghether, under § 2254(d)(3),
decision was based on “an unreasonable determinatitwe ¢dicts. In Wood v Allen, the
Supreme Couttheldthat a stateourt factual determination is natnreasonable” judbecause
the federal habeas court would have reached a different conclus®® U.S. 290, 301 (2010).

In Rice v. Collinsthe Courexplained “[rjleasonable minds reviewing the record might

"In Wood the Supreme Court granted certiorari to resolve whether, to satisfy § 2254@l)(2),
petitioner must establish only that the stadert factual determination on which the decision
was based wdsnreasonhle, or whethe8 2254(e)(1andditionallyrequires a petitioner to rebut
a presumption that the determination was correct with clear and convincing eVvideb8dJ.S.

at 299. The Court found it unnecessary to reach that issue and left it open “far alzgt I1d.

at 300-04Cciting Rice v. Collinsin which the Court recognized it is unsettled whether there are
some factual disputes to which 8 2254(e)(1) does not apply. 546 U.S. 333, 339 (2006)).

11
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disagreé about the factual finding in question, “but on habeas review that does not suffice to
supersede the trial colgt . . determination.” 546 U.S. 333, 341-42 (2006).

In like manner, the Sixth Circuit has described the § 2254(d)(2) standard as “degnandi
but not insatiable.”Ayers v. Hudsgr623 F.3d 301, 308 (6th Cir. 2010)Vhat is moreit
emphasizé that, under § 2254(e)(1), the federal court presumestatecouis factual
determinationis correct absent clear and convincing evidence to the contichnA federal
court will not overturn a state court adjudication on factual grounds unless objectively
unreasonable consideritige evidence presentéedring the state court proceedinigl.; see also
Hudson v. Lafler421 F. App’x 619, 624 (6th Cir. 2011) (same).

1. Ineffective Assistanceof CounselReview

The standards stated$trickland v. Washingto@66 U.S. 668, 687 (1984) conttbke
analysis of &laim thatcounsel’sneffective assistance has deprivededendant of is Sixth
Amendment right to counsel. To succeed on this claim, a movant must demdnstrate
elements: JLthat counsel’s performance was deficient, and 2) “that the deficient perfmgman
prejudiced the defenseld. “The benchmark for judging any claim of ineffectiveness must be
whether counsel’s conduct so undermined the proper functioning of the acilersasess that
the trial cannot be relied on as having produced a just re$dltdt 686.

To establish deficient performance, a person challenging a conviotigst Show that
counsels representation fell below an objective standard of reasonablemhesat 688. A court
considering a claim of ineffective assistance must apply a “strong presumptiocduinaels
representation was within the “wide range of reasonable professional assistdnat 689.

The challenges burden is to show “thaounsel made erroso serious that counsel was not

functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendritkrait'687.

12
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To establistprejudice, getitionermustshow “a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been différant.
6948 And “[a] reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Id. at 694. So[i]t is not enough to show that the errors had some conceivable effect
on the outcome of the proceedindd. at 693. Counsel’s errors must be “so serious as to
deprive the defendant of a fair trial, a trial whose result is relfalbie.at 687 see also
Harrington, 562 U.S. at 104. “Bustricklanddoes not require the State to ‘rule’d more
favorable outcome to preva$eeWong v. Belmontes58 U.S. 15, 27 (2009) (per curiam).
“Rather Stricklandplaces the burden on the defendant, not the State, to sheasariable
probability’ that the result would have been differeid.”(citing Strickland 466 U.S. at 694).

And sq when reviewing an ineffective assistance of counsel ckaideral courts give
even more deference #ostatecourt decision under 28 U.S.C. § 2254(d):

Establishing that a state casrapplication ofStricklandwas unreasonable
under 8§ 2254(d) is all the more difficult. The standards creat&trimklandand

§ 2254(d) are both “highly deferentiaig’., at 689;Lindh v. Murphy 521 U.S.

320, 333, n. 7 (1997), and when the two apply in tandem, review is “doubly” so,

Knowles|v. Mirzayanc§ 556 U.S., at 123, 129 S. Ct. at 1420 [(2009)]. The

Stricklandstandard is a general one, so the range of reasonable applications is

substantial. 556 U.S., at 123, 129 S. Ct. at 14#2leral habeas courts must

guard against the danger of equating unreasonablenessSinddandwith

unreasonableness under § 2254{@When§ 2254(d) applies, the question is not

whether counsed’ actions were reasonable. The question is whether there is any
reasonable argument that counsel satishigatklands deferential standard.
Harrington, 562 U.S. at 105.

On direct appeal, eriminal defendant ialso entitled to the effective assistance of

counselEvitts v. Lucey469 U.S. 387, 396 (1985). To tland counsel’dailure to raise a

81f a reviewing court finds a lack of prejudice, it need not determine whethert,cdaosel
performeddeficienty. Strickland 466 U.S. at 697.
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nonfrivolous issue on appeal does not constpeteseineffective assistance of counsel, as
“[t]his process of winnowing out weaker arguments on appeal and focusing on those more likely
to prevail, far from being evidence of incompeatenis the hallmark of effective appellate
advocacy.” Smith v. Murray477 U.S. 527, 536 (1986) (internal quotation marks and citation
omitted). And sofederal courts use tigtricklandstandards$o evaluate laims of ineffective
assistance adppellate counselSmith v. Robbin$28 U.S. 259, 285-86 (2000) (applying
Stricklandto claim that appellate counsel rendered ineffective assistance by failing to file a
merits brief);Smith v. Murray477 U.S. at 535-36 (failure to raise issue on appeal). To show
that appellate counsel was ineffective, a prisoner

must first show that his counsel was objectively unreasonable in failing to find

arguable issues to appedhat is, that counsel unreasonably failed to discover

nonfrivolous issues and to file a merits brief raising them. If [the prisoner]

succeeds in such a showing, he then has the burden of demonstrating prejudice.

That is, he must show a reasonable probability that, but for his counsel’s

unreasonable failure to file a merits brief, he would have prevailed on his appeal.

Smith v. Robbins28 U.S. at 285 (citation omitted).

® The Sixth Circuit has identified a nonexclusive list of factors to consider whessass claims
of ineffectiveassistance of appellate counsel:

Were the omitted issues “significant and obvious?”

Was there arguably contrary authority on the omitted issues?

Were the omitted issues clearly stronger than those presented?

Were the omitted issues objectecht trial?

Were the trial court’s rulings subject to deference on appeal?

Did appellate counsel testify in a collateral proceeding as to his appeal
strategy and, if so, were the justifications reasonable?

What was the appellate counsel’s leveérperience and expertise?

Did the petitioner and appellate counsel meet and go over possible issues?
Is there evidence that counsel reviewed all the facts?

Were the omitted issues dealt with in other assignments of error?
Was the decisioto omit an issue an unreasonable one which only an
incompetent attorney would adopt?

ogahwNE

oo

[

Franklin v. Anderson434 F.3d 412, 429 (6th Cir. 2006) (citation omitted).
14
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An appellate counsel’s ability to choose those arguments that are more likelygedsucc

is “the hallmark of effective appellate advocatyMatthews v. Parker651 F.3d 489, 523 (6th
Cir. 2011) (quotingCaver v. Straup349 F.3d 340, 348 (6th Cir. 2003)). $asidifficult to
show that appellate counsel was deficient for raising one issue, rather than, amoépgreal.
See id.“In such cases, the petitioner must demonstrate that the issue not presentednyas c
stronger than issues that counsel did presddt.”As a resultDefendant must show that “there
is a reasonable probability that inclusion of the issue would have changed the result of the
appeal.” McFarland v. Yukins356 F.3d 688, 699 (6th Cir. 2004).

At the same time howeveéfft]here is no constitutional right to an attorney in state post-
conviction proceedings. Consequently, a petitioner cannot claim constitutionally iveffecti
assistance of counsel in such proceeding@feman 501 U.S. at 752 (internal citations
omitted). This means thatteorney error cannatreate‘cause” for a procedural default “because
the attorney is the petitioner’'s agent when acting, or failing to act, in furtherbtineelitigation,
and the petitioner must bear the risk of attorney erriat.’at 753 (internal quotation marks
omitted). Becausehe State has no wpstitutional obligation to ensure that competent counsel
represents prisoner at the post-conviction stage, the petitioner bears the risk of attoaney err
Id. at 754.

That saidin 2012, the Supreme Court déeidMartinezv. Ryan 566 U.S. 1 (2012),
recognizing a narrow exception to the rul€€imleman “[w]here, under state law, claims of
ineffective assistance of trial counsel must be raised in an-reti@w collateraproceeding . .

.. Martinez 566 U.Satl7. Inthoseases, “a procedural default will not bar a federal habeas
court fromhearing a substantial claim of ineffective assistdgateounse] at trial if, in the

initial-review collateral proceeding, there was no counsel or counsel in that proceeding was

15
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ineffective.” Id. What is more,le Supreme Court also emphasized th#té[rule ofColeman
governs in all but the limited circumstances recognized here. . . . It does not extémchey at
errors in any proceeding beyond the first occasion the State allows a prisonss toafaim of
ineffective assistance at trial, even though that inigalew collateral proceeding may be
deficient for other reasonsld. To satisfy lhe requirement® excuse a procedural default under
Martinez the prisoner must show:

(1) the claim of “ineffective assistance of trial counsel” was a “substantial”;claim

(2) the “cause” consisted of there being “no counsel” or only “ineffective”

counsel during the state collateral review proceeding; (3) the state collateral

review proceding was the “initial” review proceeding in respect to the

“ineffective-assistanc®f-trial-counsel claim”; and (4) state lawquiresthat an

“ineffective assistance of trial counsel [claim] . . . be raised in an ingiaéw

collateral proceeding.”

Trevino v. Thaler569 U.S. 413, 423 (2013) (emphasis alidrationsn original).

In Martinez the Supreme Coucbnsideredn Arizona law thatlid not permitdefendants
to raise ineffective assistance claims on direct appdattinez 566 U.S. at 4. In the Supreme
Court’slaterdecision inTreving 569 US. at429, the Court extended its holding\tartinezto
states in which a “state procedural framework, by reason of its design and operakies jtm
highly unlikely in a typical case that a defendant will have a meaningful opportunitygarais
claim of ineffective assistance of trial counsel on direct appeal .In.e$sencelrevino
modified the fourtiMartinezrequirement for overcoming a procedural default. In the end,
MartinezandTrevinoapply to Tennessee prisonefutton v. Carpentei745 F.3d 787, 790 (6th

Cir. 2014). The court will noworsider Petitioner’s claims here.

ANALYSIS OF PETITIONER’S FEDERAL HABEAS CLAIMS

In his § 2254 petitionPetitionerraises thseineffective assistance of counséims

1. Trial counsel provided ineffective assistance by failing to adequately
explain the terms of the plea off@CF No. 1 at PagelD 1%6);

16
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2. Trial counsel provided ineffective assistance by failing to adequately
crossexamine the arresting officerisl (at PagelD 1617);

3. Trial counsel provided ineffective assistance by failing to prepare
Petitioner for trial id. at PagelD 17); and

4, Trial coursel provided ineffective assistance by failing to request jury
instructions on the lesser-included offenses of attempt and facilitation.
(Id. at PagelD 20, 27-29.)
Petitioner arguedteeof thesefour claimsto the TCCA in his post-convicticappeal
andthe TCCAaddressed theimn the appellate opinion. The TCCA noted
The Petitioner contends that his trial counsel was ineffective (1) in failing
to adequately explain to him the terms of a plea offer made by the State; (2) in
failing to adequately meet with and prepare him for trial; and (3) for failing to
adequately crosexamine the State witnessesFollowing our reiew, we affirm
the judgment of the post-conviction court.
Bobo v. State2016 WL 6803176, at *1Petitionemever presented hisurth issuehereto the
Tennessee courts.
l. IssuesOne Through Three
To summarize thdirst three claimsPetitioner alleges trial counsel provided ineffective
assistance bfailing to (1) adequatelyexplain theplea offer(ECF No. 1 at PagelD 1%6); (2)
adequately crosexamine the arresting officerisl (at PagelD 1617); and (3) prepare Petitioner
for trial. (Id. at PagelD 17.) Respondent countbet these claims are bad by the
procedurally default doctrine because Petitioner did not comply with the state coustappel
rules. (ECF No. 10 at PagelD 669.)
The TCCA foundhat Petitionewaivedthese claimsand alternatively found that Issues
OneandThreelackedmerit:
The Petiioner contends that the post-conviction court erred in denying his

petition for post-conviction reliefThe Petitioner argues that trial counsel was
ineffective in failing to adequately explain to him the terms of the plea offer made

17



Case 2:17-cv-02425-TLP-tmp Document 21 Filed 08/25/20 Page 18 of 24 PagelD 746

by the State and in failing to adequately meet with and prepare him forTinial.
Petitioner further argues that trial counsel was ineffective for faiiraglequately
crossexamine the State witnessesThe State responds that trial coursel’
performance was nakeficient and that the Petitioner has failed to show any
prejudice arising from trial counsslperformance.

At the outset, we note that the Petitioner has submitted an inadequate brief
to this court. The Petitiones brief contains no recitation of tiestimony at the
post-conviction hearing and only conclusory references to that hearing. As such,
we may treat these issues as being waigskETenn. R. Crim. Ct. App. 10(b)

(“Issues which are not supported by appropriate references to the recontd

be treated as waived in this courSie alsdlenn. R. App. P. 27(a)(6) (providing
that the brief of the appellant “shall contain” a “statement of facts, settiting fo
the facts relevant to the issues presented for review with appropriatecettce
the record”).

Waiver notwithstanding, posbnviction relief is available when a
“conviction or sentence is void or voidable because of the abridgment of any right
guaranteed by the Constitution of Tennessee or the Constitution of the United
States.” Tenn. Code Ann. § 40-30-108Briminal defendants are constitutionally
guaranteed the right to effective assistance of coulsslinger v. State279
S.W.3d 282, 293 (Tenn. 2009) (citing U.S. Const. amendCWjer v. Sullivan
446 U.S. 335, 344 (1980)When a claim of ineffective assistance of counsel is
made under the Sixth Amendment to the United States Constitution, the burden is
on the petitioner to show (1) that counsgierformance was deficient and (2) that
the deficiency was preglicial. Strickland v. Washingted66 U.S. 668, 687
(1984);see Lockhart v. Fretwelb06 U.S. 364, 368—72 (1993).

Here, the postonviction court accredited trial counsetestimony that he
informed the Petitioner of the Staeoffer of twentyfive yearsincarceration to
be served at one hundred percent, that he unsuccessfully worked to get the
Petitioner a lesser offer, that he met with the Petitioner numerous times prior to
trial, that he reviewed the discovery materials and discussédttategy with the
Petitioner, and that he never told the Petitioner that the' Stdfer included
thirty-five percent service of his sentendgothing in the record preponderates
against these findings by the post-conviction cowfith respect to the
Petitioners claim that trial counsel failed to adequately cessmine the State
witnesses, this issue was not raised in his petitions for post-conviction relief or a
the post-conviction hearingssues raised for the first time on appeal are
considered waivedSee Charles Orlando Fields v. Stato. W2003-02051—
CCA-R3-PC, 2004 WL 1405012, at *5 (Tenn. Crim. App. June 23, 2004).
Accordingly, we conclude that the post-conviction court did not err in denying the
petition.
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Bobo v. State2016 WL 6803176, at *3—4.

Under Rule 10(b) of the Rules of the Tennessee Court of Criminal Apfigsssies
which are not supported by argument, citation to authorities, or appropriate refécetiees
record will be treated as waived in this courthe Sixth Circuit has confirmed that this rule is
“an independent and adequate state ground for denying [a] cldiddlebrooks v. Bell619
F.3d 526, 538 (6th Cir. 2010)acated on other grounds sub nom. Middlebrooks v. Cofifh
U.S. 902 (2012).

Because the state court found Petitionaived these claims undgris procedural bar,
theyarebarred by the procedurdéfaultdoctrinefor federal habeas reviegven thouglthe state
court conducted an alternative analysis of the meHesris v. Reed489 U.S. 255, 264 n.10
(1989) (State courts “[n]eed not fear reaching the merits of a federal clainaltearative
holding. By its very definition, the adequate and independent state ground doctrine requires the
federal court to honor a state holding that is a sufficient basis for the state gmlginent, even
when the state court also relies on federal law¢gord Scott v. MitchelP09 F.3d 854, 865
(6th Cir. 2000) (Harris does not preclude a finding that the state procedural rule was actually
enforced where the state court decision also relies on an alternative groGod.V); Bell 161
F.3d 320, 330 (6th Cir. 1998)Coe claimsthat the court of appealalternative holding-that he
would lose on the merits anywayreanghat he is not procedurally barred, because the state
courts in fact reached the merit§his argument fails due to the Supreme Court’s decision in

Harris . . ..").
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The TCCA enforced the procedural rule of waiver on Issue Two and conducted an
alternative analysis dhe meris on Issues One and Thr€eThe TCCA'’s alternative analysiis
not contrary to or an unreasonable application of clearly established feder&ldttioner fails
to explain how th@ CCA'’s decisiondiffered fromStrickland InsteadPetitionerrepeats the
sameargument rejected by the TCCA in his post-conviction appeal. (ECF No. 1 at PagelD 15—
17; ECF No. 9-17 at PagelD 608-10.)

And he has failed tehow “a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been differ&ttickland 466 U.S. at 694.
Petitioner has not satisfied his burden of showing that the decision was objectivelypnaiéas
Also Petitioner fails tgrovideeitherargument or evidence that refutes the presumption of
correctnesshis Court giveshe state court’s factual determinatidrederal habeas courts accord
astate court’s factual findings presumption of correctneabsentlear and convincing
evidence to the contrary. 28 U.S.C. 88 2254(d)(2), 2254(e)(1).

Based on this Court’s review of the transcript of Petitioner’s post-convictanmbge
(ECF No. 9-16) and the transcript of Petitioner’s trial (ECF No. 9-2)T @@A’s determination
of thefactswas not an unreasonable one. The prodfaiitioner’sguilt was overwhelming.

After the courtsentence him tosixty years, Petitioner regrets his decision to gwiab rather
than accept the plea offer of twesitye years at 100 percent. The trial court and defense

counsel clarified the plea offeepeatedly. (ECF No. 9-15 at PagelD 535-37.) Petitioner’s

10 petitioner contends that ineffective assistance of post-conviction counsel skaugd the

waiver and default of these issues. The default occurred in the post-conviction appeal whe
post-conviction appellate counsel filed an inadequate brief and raised the segeridritise

first time on appealMartinezdoes not encompass claims that post-conviction appellate counsel
was ineffective.See Martinez566 U.S. at 15 Colemanheld that an attorney’s negligence in a
postconviction proceeding does mstablish cause, and this remains true except as to-initial
review collateral proceedings for claims of ineffective assistance of courtgal.jt
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testimony at the post-conviction hearing was implausible. This Court therefore finds it
appropriate to defer to the state court decision on this issue.

Petitioner waivedssuesOne Threeandhe is barredrom pursuing them bthe
procedural default doctrineThese claims are therefdd&NIED. Alternatively, Issue®neand
Threelack meritand areDENIED.

I. IssueFour

As for the remaining issu@getitionercontends counsel performed deficiently by failing to

request jury instructions on the lesser-included offenses of attempt andtiaaili (ECF No. 1

at PagelD 20, 27-29.) Respondent replies that this issue is barred by procedural default, and the
default should ndbe excusedinderMartinezbecause the claim is not substanti@CF No. 10

at PagelD 673.)

It is possible fostate postonviction counseio be so ineffective as testablish cause to
excuse a Tennessee prisoner’s procedural default of a substantial federal habehatdésm
trial counsel was constitutionally ineffectiv8utton 745 F.3d at 787. To qualify as
“substantial” undeMartinez a claim must have “sonmaerit” based on the controlling standard
for ineffective assistance of couns&lartinez 566 U.S. at 14.

The trial judgehereinstructed the jury on the lemsincluded offenses of simple
possession and casual exchange. (ECF No. 9-4 at PagelD 349P8660oner’s tial counsel
did not request instructions on othesserincluded offenses-attempt and facilitation. (ECF
No. 9-2 at PagelD 256-63.)

WhenPetitionercommitted thioffense sometimed ennessee consider&tilitation and
attemptlesserincluded offenses of possession of a controlled substance. Tenn. Code Ann. 8§ 40-

18-110(f) (2010);State v. Burnss S.W.3d 453, 466—67 (Tenn. 1998ge State \Wash 104
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S.W.3d 495, 499-501 (Tenn. 2003) (discussing facilitation of possession of marijuana with
intent to deliver) That said, dennessetrial courtneed not give a jury instruction on a lesser-
included offense unlessdti‘charge is justified by the evidenceState v. Pagel84 S.W.3d

223, 228 (Tenn. 200titing State v. Ely48 S.W.3d 710, 722 (Tenn. 2001). In making that
determination, a trial court must fifhat: ‘(1) reasonable minds could accept the offense as
lesserincluded; and (2) the evidence is legally sufficient to support a conviction for the lesse
included offense.”ld. (quotingState v. Wilson92 S.W.3d 391, 394 (Tenn. 20D2)

Review of the trial transcrigtereconfirms that the trial court correctly found tlia¢
evidence in the case did not justify including instructions for the lesser includedexffef
attempt and facilitation (ECF No. 92.) Yet Petitioner continues to argue the basis for his
charges was the hatd-hand transaction observed by Detective Phillipd. gt PagelD 131-32,
166—67.) Detective Phillips admitted he could not testiit Petitionesold any drugs to the
two individuals Phillips detained or thaetitionerbought any drugs from the detained
individuals. (d. at PagelD 191.) Detectives Goodwin and Gibbs testifiatla black plastic
bag they observe@etitionerpull from his pants pocket in the Burger King restroom contained
drugs. [d. at PagelD 199, 202, 231, 23Fktitionerwas chargedavith possessiowith intent to
deliver 33.5 grams of marijuana and hfams of crack cocaineld( at PagelD 213, 215.)

The State’s proof went beyond mere attempt to posstessowedhat Petitioner
possessed the drugs. The questi@jury had to deide then wasvhetherPetitionerpossessed
those drugs with intent to sell or deliver them. “[W]here the evidence clearblisis&sthe
completion of the crime, it is unnecessary for the trial court to charge the juratiempt. . . .”
State v. Bank271 S.W.3d 90, 127 (Tenn. 2008) (citiatate v. Robinsqri46 S.W.3d 469, 487

n.7 (Tenn. 2004)) Of course Petitionercould not have facilitated his own possession of the
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drugs. Facilitation is a theory of vicarious criminal responsibility, requiring one talfurni
substantial assistance to another’'s commission of a ci@aeTenn. Code Ann. § 39-11-403.
All'in all, Petitionercannot show that, had counsefjuested that theal court instruct
thejury on these lesséncluded offenses, the trial court would have given the instructions. And
so trial counsel did not perform deficiently by failing to request instructions unsupported by the
proof. By extension, post-conviction counsel did not perform deficiently by failing to raise a
baselesslaim. Simply put, Petitionerhas failed to establish deficient performance and has not
satisfied the requirements to overcome the procedural default of this issueodrhin€&efore
DENIES the petition orissue Four.
The issues raised in this petition are barred by proceduralltdand alternativelyrack
merit. The CourtthereforeDISMISSES the petitionWITH PREJUDICE . The Courwill
enter Judgment for Respondent.

ANALYSIS OF APPELLATE ISSUES

Petitioner has no absolute entitlement to appeal a district court’s deni@la¥t
petition. Miller-El v. Cockrel) 537 U.S. 322, 335 (2003). The Court should issue or deny a
certificate of appealability (“COA”) when it enters a final order adveys®e 8 2254 péioner.
Rule 11, Rules Governing Section 2254 Cases in the United States District CourtsioAgpetit
may not take an appeal unless a circuit or district judge issues a COA. 28 U.S.C. 8 P2R53(c)(
Fed. R. App. P. 22(b)(2).

A COA may issue only if the petitioner has made a substantial showing of the denial of a
constitutional right, and the COA must contbg specific issue or issues that satisfy the
required showing. 28 U.S.C. 88 2253(c)(2)—(3)ps&iitioner makessubstantial showing” wén

heshows “reasonable jurists could debate whether (or, for that matter, agreleepegiition
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should have been resolved in a different manner or that the issues presentediecgraté to
deserve encouragement to proceed furthevliller-El, 537 U.S. at 336 (citin§lack v.

McDaniel 529 U.S. 473, 484 (2000htenley v. Bell308 F. App’x 989, 990 (6th Cir. 2009) (per
curiam)(sama.

A COA does not require a showing that the appeal will sucdddtér-El, 537 U.S. at
337;Caldwell v. Lewis414 F. App’x 809, 814-15 (6th Cir. 2011) (same). Courts should not
issue a COA as a matter of cour&radleyv. Birkett 156 F. App’x 771, 773 (6th Cir. 2005)
(quotingMiller-El, 537 U.S. at 337).

Here there can be no question that the claims in this petdmmeritandarebarred by
procedural default. Because any appeal by Petitioner on the issues raised in thisduettinot
deserve attention, the CoOENIES a COA.

Forthe same reasons the Court deni€Od\, the Court determines that any appeal
would notbe takenin good faith. The Court greforeCERTIFIE S, under Fed. R. App. P.
24(a), that any appeherewould notbe takenin good faith andDENIES leave to appeal in
forma pauperis?

SO ORDERED, this 25th day of August 2020.

s/Thomas L. Parker

THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE

11|f Petitioner files a notice of appeal, he must pay the full $505 appellate filing feeverto
proceedn forma pauperiand supporting affidavit in the Sixth Circwithin 30 days of the date
of entry of this orderSeeFed. R. App. P. 24(a))5
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