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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

BUILDERS INSULATION OF
TENNESSEE, LLC,

Plaintiff,
No. 2:17€v-02668T LP-tmp
2

SOUTHERN ENERGY SOLUTIONS,
THOMAS WALKER DAVIS, and
TERI LEIGH DAVIS,

Defendants

N N N N N N N N N N N N

ORDER DENYING DEFENDANTS’ FIRST MOTION FOR PA RTIAL SUMMARY
JUDGMENT

Defendants, Southern Energy Solutions, Thom Davis, and Teri Bawisge forPartial
Summary Judgment. (ECF No. 7Fdr the reasonselow, the Court DENIES the motion.

BACKGROUND

Procedural History

This case arises out of Defendant Thom Davis’s employment with Plaintiff Builders
Insulation of Tennessee, LLBuilders”) andthe business relationshiggtween Plaintiff and
Defendant Southern Energy Solutions (“Defendant SESSES”). Defendant SES is a
Tennessee general partnership, with Defendants Thom and Teri Davis adtiegeasdral
partners. (ECF No 1 at PagelD ;2101 at PagelD 143/ In September 201 Plaintiff sued

Defendants claiming conversion, actual fréotgntional misrepresentati@nd negligent

1 This Court will refer to these parties together as “Defendants” but, bet@uBavises share
their last name, if referenced individually, the Court will use their first names.
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misrepresentatioagainsthe Davises (SeeECF No.1.) They assertedlso breach of
employee’s fiduciary duty, tortious interference with business relatipssimproper
interference with business prospects, breach oénfy@oyment contractinjust enrichment, and
violations of the implied duty of good faith and fair dealing against Thadi) Defendants
countesuedalleging unjust enrichment, breach of the employment contract, tortious rietede
with existing business relationships, and promissory estagaéhst Plaintiff (ECF No. 33 at
PagelD125-30.) Earlier, he Court dismissed Defendants’ counterclaims for tortious
interference with existing business relationships and promissory estoppeFedédeal Rule of
Civil Procedure 12(b)(6). (ECF No. 61.)

Defendantshenmovedfor partialsummary judgment, (ECF No. 77), to which Plaintiff
timely respoded (ECF Nos. 100-01). Plaintiff amendisicomplaint adding a claim for
breach of contract, (ECNo. 103). The Court helthe amendmertoes not moot thearlier
filed motion forsummary judgment(ECF N0.96.) This motion requests that the Co() limit
Plaintiff's conversion claim to the value of two laptop computers and two iPhong8)and
dismiss all remaining claims. (ECF No. 77 at Pagg2.)

Il. Statement of Undisputed Facts

The Court takes these facts from Defendants’ Statement of Undidpatedal Facts,
(ECF No.77-1 at PagelD 322-30), Plaintiff's Response to Defendants’ Statement of Undisputed
Material Facts and StatemesftAdditional Facts Pursuant to LR 56.1(b)(3), (ECF No. 101 at
PagelD 1425-37), and Defendants’ Response to Plaintiff's Additional Undisputed Materia
Facts, (ECF No. 106 at PagelD 1563}

Plaintiff is abusinesserving agthe Memphis branch of its parent company, CWI

Holdings. (ECF Nos. 77-1 at PagelD 323;Z @t Pagell841) Each branch office of Builders



is its own separate business entity, all owned by CWI Holdings. (ECF Nos. 77-1 i) Bage
77-2 at Pagel336.) David Weber, national sales director of CWI Holdings, hired Thom as the
Memphis branch manager in or around August 2015. (ECF NosaiPabelD323; 772 at
PagelD348.) Plaintiff employed Thom as an-aiill employeefrom September 2015 through

July 2017 andhere washo written employment contractECF Nos. 77-1 at PagelD 322; 77-2

at Pagell833) Among other things, the branch managegrseesales production, employees,
inventory, scheduling, billing, and invoicing. (ECF Nos. 77-1 at PagelD 323;af RagelD

350, 352.)

Weber testifiedhat Memphis was one of the “poorest performing branches,” and his goal
was to organizé and raisets revenueo around $1.2 million in 2016—dol#the revenue of
the branch undets previous manager. (ECF Nos. 77-1 at PagelD 32322 at PagelD 360,
362.) Weber testified tht he viewed Thom'’s hiring as a “team approdmhWwhich Thom would
act as Plaintiff's paid employee and Teri would deliver behind—the—scenes supitiftN¢s.
77-1 at PagelD 324; 77-2 at PagelD 364)83pon his hiring, Thom acted as both a firdhe
employee of Builders and the corporate representatiefghdant SES (ECF Ne. 101 at
1434; 101-6 at PagelD 1503.)

Weberknew of SESandthat it was in the business of energy efficiency and testing.
(ECFNos. 77-1 at PagelD 324; Z/at Pagell867—68.) Buildersften performed insulation
work on projects with Defendant SEEECF Ne. 101 at PagelD 1435; ZA7at Pagel500)

From their agreement, Weber alsaderstood that Builders would provide insulation services,
andthatDefendant SESvould provide energy certification serviceECF Na. 77-1 at PagelD

325; 77-2 at PagelD 3863 \Weber testifiedhat bundling services withefendant SESvould



allow them to bring in new customers and drum up additional business. (ECF Noat 77-
PagelD 325; 77-2 at PagelD 393.)

Defendant SE8iscounted its own services to sell the bundled services. (ECF Nos. 77-1
at PagelD 325; 77-2 at PagelD 403)0SoméimesDefendant SE®@mbeddedts servicesn the
final pricequoted to customers. (ECF Nos. 77-1 at PagelD 326; 77-2 at PagelD 408s10
part of thé& agreementRlaintiff was to receivd00% of the payment for all insulation services,
and if Plaintiff marked uDefendant SESnvoices, Plaintiff would be due the amount of that
markup. ECF N. 77-1atPagelD329; 77-3 at PagelD 474—J7They onlyagreed td'addon”
servicesPlaintiff did not already offerenegy audits, blower door tests, and HERS ratings.
(ECF Nos 77-1 at PagelD 329; 77-3 at PagelD 479-B2fgndant SE#ade a profit from its
jobs with Builders. (ECF Nos. 101 at PagelD 1436F No. 100-4 at PagelD 1407.)

To keepits business records like proposals, projects, scheduling, and invoicing, Builders
uses a Microsoft Access databassted on CITRIX. ECF Ncs. 77-1atPagelD324; 772 at
PagelD374.) WeberknewthatDefendant SES/as a customer in CITRP@although the parties
dispute when Webdearnedthis. (ECF Nos. 77-1 at PagelD 324; Z&t Pagell378) Weber
testified that he believgdbs on a statement to Defendant S#S$ebinding contracts between
Builders andDefendant SES (ECF Nos. 77-atPagelD326; 77-3 at PagelD 420-21, 423-30.)
Thom, as branch manager, was responsible for keeping the books and recaetsyraingall
labor records into CITRIX (ECF N@. 101 at PagelD 1434; 101-3 at PagelD 1459-62.)
testified that he did najive any written bid proposals from BuildersRefendant SES (ECF
Nos. 101 at PagelD 1434; 76-2 at PagelD 286-88fact, Thonmtestified thatTeri orally
negotiatedall businesslealingsbetween Builders and Defendant SHECF Nos. 101 at PagelD

1434; ECF No. 101-4 at PagelD 1482-1482.)



Plaintiff fired Thom around July 26, 2017ECF Nas. 774 at Pagel828; 773 at
PagelD458) The Memphis branch continued to operate for a short tiéu Plaintiff closed
the officein early 2018 because it was more profitabléotus in other markets.ECF Nas. 77-

1 atPagelD327-28; 772 atPagelD 453, 455-5p Plaintiff makesmanyclaimsagainst
Defendantdbased on Thom’s arldefendant SESusiness relationship with Plaintiff.

For examplePlaintiff issued two Dell laptops and two iPhones to Thom. Thom did not
return these itemgpon his termination. (ECF Nos. 7&atlPagelD328; 77-3 at PagelD 460;

101 at PagelD 1435; 1Qilat Pagell1439) According to the Davisethey put one of the
laptops in a closet in their home and their lter usedt andreplacedhe hard drive.(ECF
Nos. 101 aPagelD1436; 762 at Pagel®285.) But they cannot find the other laptofd.)(
Thom used personal computers for conducting busin&s3F Nas. 101 aPagelD1436; 101-4
at PagelD 1467; 10%-at Pagel1492)

To illustrate,Thom used an ASUS laptop to conduct business but testified that he threw
that laptop against a wallECF Nas. 101 aPagelD1436; 1014 at Pagell1467) None of the
other personal computers Thom purportedly used to conduct business currently contain any
relevant data because hdatled all Builders records in his possession after his termination.
(ECF Ncs. 101 aPagelD1436; 101-4 at PagelD 1467; 185t Pagel1492)

What is morePefendants switchedomain hosting ankterlost electroniaccess for
accounts ending in “bldrs-insabm” and “southernenergy.com.” (ECF Nos. 101 at PagelD
1436; 101-5 at PagelD 1490-91.) Andlseré are n&GESbusiness records and bank account
deposit records that currently exist. (ECF Nos. 101 at PagelD 1436at/BagelB05.)
Defendant SE#aintains a bank account at Independent Bank ending in #6560, but Plaintiff has

been unable to obtain deposit records throughout discovery. (ECF Nos. 101 at PagelD 1436;



1015 at Pagell1487.) Any SEStax returns and financial records that may exispargortedly
located on an ASUS laptop in Defendaatsorneys possession. (ECF Nos. 1atlPagelD
1436-37; 1014 at Pagel1469.) Yet Thom testified that he did not save any documents or data
before turning over it laptop. (d.)

Plaintiff claims alsahat Defendants owe $90,414 in outstandiitig for jobsDefendant
SESperformed. ECF Na. 77-1 at PagelD 328-29; 77-3 at PagelD 471-7Rlintiff also
alleges that Defendants engaged in delling by improperly markg up invoices for monetary
gain. (ECF Nes. 774 at PagelD 3281003 at Pagel1396; 100-4 at PagelD 1407For
example, Plaintiff poirg to an SESbid proposal for the “McKenzie Residence” quoting
$5,839.74 for labor and materials which included no ic&roBES then sent an invoif@ this
job to Builders for $4,995.HCF Ncs. 101 at PagelD 1435; 100-7 at PagelD 1418-19.)

Finally, Plaintiff claimsalso that the Davises defrauded Plaintiff by inventing a fictional
employee by the name of “Tom Walker,” wporportedly worked around 633.75 hours between
January 6, 2017 and July 7, 2017 &aintiff paid about $18,524.09 in gross wageECF Ncs.
77-1atPagelD329-3(Q 77-3 at PagelD192) Thomalleges that hdiscovered “Tom Walker”
was his son, Chris Davis, after submitting a work order for employee paynati. Nos. 101
at PagelD 1434; 101-4 at PagelD 1472-73, 14BaiH)he allowed “Tom Walker” to remain on
Plaintiff's payroll. (Id.)

STANDARD OF REVIEW

The Court begins its analysis of this motion by consulting Federal Rule of Civil
Procedure 56. “The court shall grant summary judgment if the movant shows teas ther
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o

law.” Fed. R. Civ. P. 56(a). A fact is material for purposes of summary judgment if proof of



that fact would establish or refute an essential element of the cause obacteiansé.
Bruederle v. Louisville Metro Goy’'687 F.3d 771, 776 (6th Cir. 2012) (internal quotation marks
omitted) “The moving party bears the initial burden of demonstrating the absence of any
genuine issue of material factMosholder v. Barnhard679 F.3d 443, 448 (6th Cir. 2012)
(citing Celotex Cop v. Catrett477 U.S. 317, 323 (1986)“Mere conclusory and unsupported
allegations, rooted in speculation, do not meet [the] burdBall'v. Ohio State Uniy351 F.3d
240, 253 (6th Cir. 2003).Once the moving party satisfies its initial burdem, urden shifts to
the nonmoving party to set foripecific factsshowing a triable issue of material fact.
Mosholder 679 F.3d at 448—4@iting Matsushita Elec. Indus. Co. v. Zenith Radio Co#75
U.S. 574, 587 (1986)).

In response, the namoving party “may not rest upon its mere allegatiorsreatWest
Cas. Co. v. Flandrich605 F. Supp. 2d 955, 960 (S.D. Ohio 2009). The non-moving party “must
produce evidence that results in a conflict of material fact to be resolved by, A amg the
Court “must afford all reasonable inferences, and construe the evidence, imtneols)
favorable to the non-moving partyCox v. Ky. Depof Transp, 53 F.3d 146, 150 (6th Cir.
1995). “T he non-moving party must present ‘significant probative evidence’ to show that there
is more than ‘some metaphysical doubt as to the material fabds.(quotingMoore v. Philip
Morris Co, 8 F.3d 335, 339-40 (6th Cir. 1993))Vhen the non-moving party fails to make a
sufficient showing of an essential element of his case on which he bears the bymaex, dhe
moving parties are entitled to judgment as a matter of law and summary judgmepers pro
Chapman v. UAW Local 100670 F.3d 677, 680 (6th Cir. 2012) (citi@glotex Corp.477 U.S.

at 323).



DISCUSSION

Conversion

Plaintiff alleges Defendants converted the following persqraberty:(1) two Dell
laptops, (2) two iPhones; (3) a pickup triRigintiff issued to Thom wheit hired him; (4) five
trucks assigned to the Memphis bran€iBuilders (5) “all accounts receivable from any source
for labor or materials [Plaintiff] provided for the improvement of any project fochv
Defendants received and such funds”; (6) inventory and proceeds in any projectcfor whi
Deferdants received payments not sent to Plaintiff; and (7)cfarels. (ECF No. 103 at PagelD
1508-09.) Defendants contetinty are entitled to partial summary judgmenseweral aspects
of thisclaim limiting itsscope to two laptop computers and t®Rbones allegedly destroyed by
Defendants. Defendants argue tRktintiff's alleged loss 0$90,414 in accounts receivalide
not a proper common law conversicdaim. (ECF No. 774 at Pagel[»03.) As discussed
above, Thom did not return the two Dell laptop computers and two iPhones upon his termination.
See suprat p. 4.

In Tennessee, conversion is an intentional tort defined as “the appropriation of’'another
property to one’s own use and benefit, by the exercise of dominion over the propeefiamce
of the owner’s right to the propertyRalston v. Hobhs306 S.W.3d 213, 221 (Tenn. Ct. App.
2009). Thus, the elements necessary to establish a prima facie claim for iconwneisde”(1)
an appropriation of another’s property to one’s use and benefit; (2) an intentionaeegérc
dominion over the chattel alleged to have been converted; and (3) defiance of the trie owner
rights to the chattel.’"White v. Empire Exp., Inc395 S.W.3d 696, 720 (Tenn. Ct. App. 2012).
“[T]he general rule is that money is an intangible and therefore not subjedaiodar

conversion.” PNC Multifamily Capital Institutional Fund XXVI Ltd. P’ship v. Bluff City Cmty.



Dev. Corp, 387 S.W.3d 525, 554 (Tenn. Ct. App. 2012) (quoting 90 C.J.S. Trover and
Conversion 8§ 16 (2019))That said,[iJdentifiable funds are deemed a chattel for the purposes
of conversion, and conversion may be established where a party shows ownershighbt toe ri
possess spda, identifiable money. Id.

Though Defendants argue accounts receivable cannot support a claim for conversion,
(ECF No. 77-4 at PagelD 505), Plaintiff counttrs accounts receivabéeeidentifiable funds
which properly support a claim for conversi¢gCF Na. 100 at PagelD 1352; 1@0at PagelD
1382-83. Plaintiff hasidentified at least $90,414 in outstanding accotetsivableo whichit
is allegedlyentitled (ECF No. 100-1.)Defendant SES listed these accounti$s account
statemenwith Plaintiff. (1d.)

With thatin mind, Plaintiff contends itannot determine whether that money exists in a
discrete bank account owned bgfendant SE&llowing identification of specific existing
money because no bank account recardsavailable foits account ending in #6560. So there
is a dispute as to material faatsout what action Defendants taalkegedlyto convert the
moreyin Plaintiff's accountse&ceivable for their own purposes and whether these purported
actions constitute the appropriation of Plaintiff's property.

Thisis an unresolved question of facBummary judgment is thusappropriate as to
Plaintiff's claims for conversion and Defendants motion is DENIED.
Il. Intentional and Negligent Misrepresentation

Plaintiff alleges the Davises defrauded it by inventing “Tom Walker,” a fiation
employeeand then billing falsely as though the fictional employee worked on jobs. (ECF No.
103 atPagelD1510-15.) Defendants assert that it was an innocent misunderstanding. Thom

testified thathey mistakenly billed for work by “Tom Walker” when they meant to ideniigr



son Chris Davis. (ECF No. 10Dat Pagelld1401-05) Even assuming this is true, Plaintiff
alternatively, argues that the Davises negligently misrepresented ttemesisf “Tom Walkef
(ECF No. 103 at PagelD 1510-=)1Pefendants claim they are entitled to summary judgment
because Plaintiff cannot prove it suffered any damages as a result of the alleged
misrepresentations. (ECF No. Z&at Pagel»05.) The Court mustonsider Tennessee law.

In Tennessee, to provetentional misrepresentation a plaintiff mskbw(1) the
defendant made a representation of fact; (2) the representation was falseadle3)nthe fact
was material; (4)he defendant knew the representation was false; (5) the plaintiff did not know
the representation wdalse (6) the plaintiff justifiablyrelied on it; and (Vthe plaintiff sustained
damages asrasult. Id. at 343. Similarly, under Tennessee law, “[o]ne who, in the course of his
business, profession, or employment, or in any other transaction in which he has ayecuniar
interest, supplies false information for the guidance of others in their busimesactions, is
subject to liability for pecuniary loss caused to them by their justifiable religoan the
information, if he fails to exercise reasonable care of competence in ngtartommunicating
the information.” Bennett v. Trevecca Nazarene Un2i6 S.W.3d 293, 301 (Tenn. 2007)
(quoting Restatement (Second) of Torts § 552).

While Plaintiff paid roughly $18,500 for work done by “Tom Walkehé parties dispute
whether Defendants’ sdbhris in fact performed any work justifying payment. Defendants
argue Chis, under the pseudonym “Tom Walker,” worked the 633.75 hours for Vitéchtiff
paidand therefore Plaintiff suffered no harm. (ECF Nos. 77-4 at PagelD 5@7at/?agelD
496.) But Plaintiff contend there is no way to confirm whether Chris performed any work for
Plaintiff or whether Thom, wheubmitedwork orders for employee payment, frauduletidied

chargedo receive payment for work not done. (ECF No. 100 at PagelD 1354.)

10



To that endPlaintiff contends no records exist showing that Chris ever performed any
work onits behalf,andThom testified that he unofficially employed Chaisd paid him directly
before he evathought of the pseudonyfifom Walker” (ECF Ncs. 101 at PagelD 1433; 101-4
at PagelDL475.) The bottom line is that the parties disagree wheiteis performed any work
and if that work justified charging the amount Defendants charged befendants have
thereforefailed to show there is no dispute astoaterial facwhich wouldentitle themto
judgment as a matter of law. So Defendamtstion for summary judgment as to Plainsff
intentional misrepresentation and negligent misrepresentation claims is DENIED.

Il. Tortious Interference with Business Relationships and Improper Interference wi
Business Prospects

Plaintiff allegeghat the Davises caused breaches and terminatiotssexfisting and
prospective business relationships by stealing customers foenleéitiofSES. (ECF No. 103 at
PagelD 1515-16.) In contraBiefendants contend they are entitled to summary judgment
because Plaintiff cannot point to any customers or prospective customers wiieeOrieeir
contracts, ceased doing business, or declined to do business with Plaintiff. (ECFANa. 77-
PagelD508.) Tennessee law governs this claim too.

A claim for tortious interference with a business relationshigihaglements:

(1) an existing business relationship with specific third parties or a prospective

relationship with an identifiable class of thipersons; (2) the defendant’s

knowledge of that relationship and not a mere awareness of the plaintiff’

business dealings with others in general; (3) the defendant’s intent to cause the

breach of termination of the business relationship; (4) the defesdaproper
motive or improper means; (5) damages resulting from the tortious interference

Trau-Med of Am., Inc. v. Allstate Ins. Cé1 S.W.3d 691, 701 (Tenn. 2002) (emphasis removed
and citation omitted).To prove improper interference, alsalled “unfair competitiosi one
mustshow “(1) the defendant engaged in conduct that amounts to a recognized tort and (2) that

tort deprives the plaintiff of customers or prospectsT. Shannon Lumber Co. v. Barrétio.

11



2:08-cv-2847JPMcgc, 2010 WL 3069818 at *13 (W.D. Tenn. Aug. 4, 2010) (ciBngj L
Corp. v. Thomas & Thorngren, Ind.62 S.W.3d 189, 216 (Tenn. Ct. App. 2004)).

The parties herdispute whethefhom’s employmenivasfor bringingnew customers to
Builders or whether they intended for Builderggton revenue bgffering materials and labor to
Defendant SES’ customer8Veber testified in his depositi@s a representative of Plaintitifiat
hebelieved Plaintiff would be the masupplier of insulation. (ECF No. 100 at PagelD 1355.)
But Thom testified thaDefendant SE®vould bring customers to Plaintiff. (ECF No. 1D@t
PagelD1379) Defendants now argue that Buildemnsrelyprovided materials and labor to
Defendant SES’ customer¢ECF No. 77-Jat Pagel(825.) Thisis adispute ofmaterialfact
because Plaintiff's clairdepends in part on determining the owner ofdirtomeraccounts.
And soDefendantsmotion for summary judgment as to Plairigftlaims for tortious
interference with business relationships and improper interference with $gipnospects
DENIED.

V. Employment Contract Claims

A. Breach of Fiduciary Duty

In like mannerPlaintiff alleges iom breached his fiduciary duty as an employee by
providingit false information; making misrepresentagpoonvertingts property and usingts
equipment, inventory, trucks, fuel cards, and related items for the bern@éteidant SES(Id.
at1514) Defendants assestmmary judgment is warrantbédcaus&Veberknew that
Defendant SES actexb a subcontractor and Weber ratified that relationship. For that reason,
says Defendants, Plaintiff cannot now claim improper competition just becafeselBrats
benefitted from SES’s being a subcontractor. (ECF Nal @&7Pagell509-10.) We look again

to Tennessee law

12



Under Tennessee laan employee owes his employer a fiduciary duty of loyalty. “An
employee must act solely for the benefit of the employer in matters within theafdupe
employment. The employee must not engage in conduct that is adversertptbger’s
interests.” Efird v. Clinic of Plastic & Reconstructive Surgery, R.27 S.W.3d 208, 219
(Tenn. Ct. App. 2003) (internal quotation marks omitted). This duty of loyalty applighevhe
an employee is awill or has an employment contradkam Tool & Supply Co., Inc. v. HD
Supple Construction Supply LttNo. M2013-02264=0A-R3-CV, 2016 WL 4008718 at *5
(Tenn. Ct. App. July 1, 2016).

Thedisputehere iswhether Plaintiff agreed tbefendant SES functioniregs a
subcontractor. Although Weber testifigththe and the Davisdalked aboubundling their
services to gain new customers, Wetastified he viewedhis as a mere “add on” service rather
than a shcontracting relationship(ECF N@. 100 at PagelD 1356; 1@0at Pagel1379)
Plaintiff argues this showsthat there is a dispute in materiatt eooutwhetherthey agreed that
SES could be a subcontractorwhetherDefendant acteddverse tdPlaintiff's interests. (ECF
No. 100 at PagelD 1356.)h€& parties alsdisputewhether David Webétnew thatthey coded
Defendant SE&s a customer when they input jobs into CITRIX.

Plaintiff claims Weber is currently aware of Defendant SES acting as a customer o
CITRIX, but disputes that he was aware before the invoices began. (ECF Nos. 101t Pagel
1428; 772 at Pagell878) Defendants argue Weber specifically discussed witibthases the
possibility of running Builders’ jobs through Defendant S Defendant SE&cting as a
customer, while Plaintiff contends that this discussion only pertained toncertgects where
Builders has permit issues aDéfendant SES alreadydhaermits in place. HCF Nos. 101 at

PagelD 1428; 101-2 at PagelD 1443}4%ihe extent of Plaintiff's knowledge thBefendant

13



SESbecame a subcontracted “customer” of Builders is a question of fact which rémains
dispute here.

Finally, the parties dispute whether Thom stopped working on behalf of Builders before
his termination. Plaintiff claimghat Thom not only stopped working but also, among other
things, removed business furniture, business documents, business equipment, and other items
and then leased space near the Memphis branch of Builders. (ECF No. 103 at PagelD 1514.)
Defendant insists, however, Thom continued actively working for Builders througlatbef
his termination. (ECF No 77-1 at PagelD 3287-3 at RigeID 458)

In sum, here are multiple disputes of material fact remaimwer Plaintiff’s claim for
breach of fiduciary duty. So Defendantsdtion for summary judgment is DENIED.

B. Breach of Employment Contractand Violation of the Implied Duty of Good
Faith and Fair Dealing

Similarly, Plaintiff alleges Thom breached hisnali employment contradby converting
its property, defrauding, making negligent misrepresentations, breaching his fiduciary duty as
an employee, and interferingttvits business relationships and business prospects. (ECF No.
103 at PagelD 1516-19.) On the other hand, Defendants move for sumdgangntarguing
Plaintiff cannot establishreachof anyexpress contractual terms. (ECF No-47dt PagelD
512.) And because Plaintiff cannot establish breach of the employment contraot]def
argues its claim of violation of the duty of good faith and fair dealing must alsdlthiat
PagelD 512-13.) Once again, the Court begins with Tennessee law on this claim.

To establish a claim for breach of contriecT ennessee, a plaintiff must show (1) the
existence of an enforceable contract, (2) nonperformance brgdcht contract, and (3)
damages caused by the breaCl&W Asset Acquisition, LLC v. Ogdg&30 S.W.3d 671, 67677

(Tenn. Ct. App. 2007) (citingRC LifeMed, Inc. v. AMC-Tenn., Ing¢83 S.W.3d 1, 26 (Tenn.

14



Ct. App. 2005)). “The employermployee relationship is contractual in naturgdmby v.
Genesco, In¢627 S.W.2d 373, 375 (Tenn. Ct. App. 1981).

Here Defendants claithat, because therie no written contract, Plaintiff cannot show a
breach of an express contractual terfimis lack of evidence, Defendants asdmtsPlaintiff
from recovery under a breach of contract theory. (ECF Neal @7Pagel»12.) While Plaintiff
admits there was no written employment contract, Plaintifirdersthat emails exisabout
Thom’s employment that couldform the contractual terms bis employment.(ECF Ncs. 101
at PagelD 1425; 101-at Pagel1438.)

Even morePlaintiff argue thatDefendantknowingly created andlloweda fictitious
employee to remain on the payroll after falsifying government records iangpneserning other
employment recordahich constitutes an overt breachaslyemployment contraetmuch less
the one between these parti€ECF No. 100 at PagelD 1357.) As discussed above, the parties
dispute whether Defendants helped invent the fictitious employee acmisiescedo the
falsified records after discoverysee suprat . 9-10. Possible fraudulent behavior could
amount to breach of an employmieontract and Plaintithasshown a dispute about
Defendantsknowledge of a fictitious employedefendantsknowledge of the bogus employee
is a question of fact which remains in dispute. For that reason, the Court DENiI&®lants
motion for summary judgmenndhis issue
V. Unjust Enrichment

Plaintiff allegeghat Defendants receiveshjust enrichmenivy refusingto pay it for the
benefit they enjoyed from the “receipt and use of the labor and materials suydiRidibtiff]
to various projects.” (ECF No. 103 at PagelD 15I3fendants argue they are entitled to

summary judgment because unjust enrichment is not a prepeue of relief where there is an

15



established contract in place. (ECF No. 77-4 at PagelD 513-14.) As with the othetauses
action, Tennessee law governs this issue.

Under Tennessee lavwg succeed on a claim for unjust enrichment, thepamust
showthat“(1) a benefit was conferred on the defendant by the plaintiff; (2) the defendant
appreciated the benefits; and (3) the defendant accepted the benefit under sudtaricasn
that it would be inequitable to retain the benefit withmaying its value to the plaintiff.”

Potter’s Shoppingenter Inc. v. Szekelyl61 S.W.3d 68, 72 n.5 (Tenn. Ct. App. 2014). “The
most significant requirement . . . is that the benefit to the defendant be ujtestrhan Indus.,

LLC v. Eastman Chemical Gd.72 S.W.3d 512, 525 (Tenn. 2005). “A benefit is any form of
advantage it has a measurable value including the advantage of being saved from an expense
or loss.” Id. (citing Lawrence Warehouse Co. v. Twg2@4 F.2d 493, 498 (8th Cir. 1955)).

Plaintiff argueghat,while a contract existeldetween it and Defendants for the
outstanding invoiced amountbat contractioes not account f@efendant SE$aking money
for projectsand then refusing to pajlaintiff for labor or materialg provided. (ECF No. 100 at
PagelD1357.) For these projects;cording tdPlaintiff, it has a validunjust enrichment claim
for the amounts marked up by Defendants and then invoiced to customers, for which no contract
exists. (d.)

Just as with the claims above, the pardispute material fastabout this claim. These
disputes prevent the Court from granting summary judgment for Defendants.

First, the parties dispute whether #Hikegedly markedip invoices fronDefendant SES
fall under the contractual terms of tharties’employment agreemen(ECF Na. 774 at
PagelD 514; 100 at PagelD 1358-5%hey also dispute wheth&@efendant SESn fact,

received a profit for work otheseprojects. In fact, there are material disputes about whether
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they marked up thimvoices at all.(ECF Nas. 77-4 at PagelD 513-15; 100 at PagelD 1358-59.)
These disputes ovenaterial factsnakesummary judgmenhappropriate and the Court
DENIES Defendants’ motion fosummary judgmerntn theclaim for unjust enrichment.
VI. Constructive Trust
Plaintiff claims that it is @onstructive trust beneficiary for the funds Defendant SES
obtained for whictPlaintiff contributed labor, insulation, and related materials. (ECF No. 103 at
PagelD1519.) Defendants contetithat a constructive trust is inapriate here because
Plaintiff's claims sound in breach of contract. (ECF No. 77-4 at PagelD 515Fd6nessee
law governs.
A constructive trusin Tennessee is an equitable remedy available when a defendant:
(1) obtains legal title tproperty in violation of some duty owed [to] the owner of
the property; (2) obtains title to property by fraud, duress, or other inequitable
means; (3) makes use of a confidential relationship or undue influence to obtain
title to property upon more advantageous terms than would otherwise have been
obtained; or (4) obtains property with notice that someone else is entitled to the
property’s benefits.
Stewart v. SewelR15 S.W.3d 815, 826 (Tenn. 20@Eiting Tanner v. Tannert98 S.W.2d 342,
345-46 (Tenn. 198%R) A constructive trust “may only be imposed against one who, by fraud,
actual or constructive, by duress or abuse of confidence, by commission of wronghgr by
form of unconscionable conduct, artifice, concealment or questionable means, has obtained a
interest in property which he ought not in equity or in good conscience retawyers Title
Ins. Corp. v. United Am. BanR1 F. Supp. 2d 785, 806 (W.D. Tenn. 19@#jng Livesay v.
Keaton 611 S.W.2d 581, 584 (Tenn. Ct. App. 1980)
For startersDefendants properlgiotethat justfailing to carry out a promise or to

performunder an agreement, or everbteacha contract does notn itself constitute fraud or

abuse required to impose a constructive trust. (ECF No. 77-4 at PagelétibBoynto v.
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Headwaters, In¢.2011 WL 136154@t *5 (W.D. Tenn. Apr. 11, 2018ndIn re Property
Leasing & Management, Ine16 B.R. 903, 910 (Bankr. E.D. Tenn. 1985A)I the samethis
Court has already found a disputamdterial facton whether the allegedly markeg invoices
from Defendant SE$all under the contractual terms of the parties’ agreement and whether the
marked ugnvoices at allsee suprat p. 14-15

Because there is a dispute remaining about the allegedly mapkiestoices and Thom'’s
possible manipulation of data in CITRIX, Plaintiff stilldechancdo prove Defendants
obtained money properly belonging to Plaintiff by fraud or abuse of confidence. Thusedis
material facremains unresolvedTheremedy for these disputes remains likewise unresolved.

This open question affects the motion hefEhe necessary prerequisite to [an equitable
remedy] is . . . the absence of an adequate remedy at Buoyriton 2011 WL 1361549 at *5
(quotingDairy Queen, Incv. Wood 369 U.S. 469, 478 (1962)). Anédausehe Court did not
dismissPlaintiff's claims sounding in equity, the Court canifmteclosean opportunity for
Plaintiff to pursue constructive trust as an equitable reraethyssummary judgment stageso
the Court DENIES Defendantsiotion for summary judgment as to Plairigftlaim toimpose a
constructive trust.

CONCLUSION

For all these reasonthe Court DENIES Defendant®artialMotion for Summary
Judgment.

SO ORDERED, this 18h day of September, 2019.

s/Thomas L. Parker
THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE
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